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A LIST of the ſeveral Collections of De- 
cCiſions from which this Work is taken, with 


the Periods of theſe Collections. 


INCLAIR's practicks, from Jons I 540, to Ne 1548. MS. 
Sir RICHARD MAITLAND of Lithingtoun, from December 


15 50, to July 1565. WMS. 
ALEXANDER Cor vil commehdator of Culroſs, from March 1 570, 
to April 1584. MS. 
HAM ILTOVV Lord Haddington, 8000 1592, to July 1624. MS. 
a4 ps GIBSON Lord Dury, from July 1621, to July . 
rinted 
Sir GroRGE ERSKINE of Inverteil, from 1621, to 1642. MS. 
Sir JouN GILMOUR of Craigmiller, from ' July 1661, to July 1666; 


Printed. 


DatrymPLE Viſcount of Stair, from July 1661, ta July 1681. 


Printed. 


Sir JohN NISBET of Dirleton, from December 1665, to June 1677, | | 


Printed. 


Sir Joux 11 af Newbyth, from Noname 1664, to Februa- 


166 

Sir Pr rA W. . of Gosford, from June 1668, to Au- 
Sir Davin FALCONER of Newton, from November-1681, to Ja- 

nuary 1686. Printed. 

Sir Jotin LAUDER of Fountainhall, from 1678 to November 1712. 
VMs. 
Sir Huen DALRYMPLE of Northberwick, from June 1698, to 
December 1718. MS. 
Mr. WILLIAM FokBES 3 from February 1705, to No- 
vewber 1713. Printed. 
Mr. WILLIAM Fox RES Advocate, from November 1713, to July 

1714, MS. 


Mr. ALEXANDER Bruce Advocate, from November 1714, to Au- 


guſt 171 5. Printed. 
Mr. ALEXANDER BRUCE Advocate, for 1716 and 1777 MS. 


Mr. HENRY Home Advocate, from November 1716, to March 


1728. Printed. 
Spor Iswoop, 


Barroux, Collected in form of a dictionary, and the deciſions 


Hoyee, 
BALMANN o, 
Ni1coLsoN, 
Sir RoRR Hoo of Harcus, in the ſame form, ik 1681, to 


1691. MS. 


they obſerve are before the reſtoration. 


N. B. 3 alone is printed, the reſt are in manuſcript | 
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where our judges depend, in a great meaſure, upon. 
practice and precedent as their guides, it muſt be an 
uſeful defign to digeſt the decifions of our ſovereign 
courts into one body. The == of the court of ſeſs. 
fron were beginning to be bulky, and to be unweildy 

much I dare venture to ſay in behalf of the preſent 
work, that theſe deciſions may now more eafily be come at than formerly, 


IP we form to ourſelves the notion of a people, rough and unpoliſhed, 
novices in the arts of life, learning but beginning 10 dawn amongſt them, 
we ſhall not hope for great matters from the courts of law eftabliſbed in 


ſuch a country, at their firſt 9 " 5 ; way! way. Forge ES 
8 5 e days, 


caſe of Scotland, when the court of 
the arts of war were more cultivated among us than thoſe of peace; 


and therefore, we cannot expect to find the firſt judges of that court, all 


of them, men of profound learning, or of deep knowledge in the ſcience 


of law. And if we join to this another reflection, that there is no art 


nor ſcience which requires more time than juriſprudence to ripen it 
and to bring it to a tandard, we ſhall have no reaſon to be aſhamed, 
tho the decifions of our court ſhould be found inferior to thoſe handed 
down to us by the Roman lawters, who wrote late, and after their lau 
avas brought to a maturity by long experience: For this is no more than 
what muſt. happen in the natural courſe of things. . 
IIA regard to every 


ort of improvement, the compariſon is not 

equal betwixt a country, 2395 has Tee len, fer the 75 7 a thou- 
and years, and another which has enjoyed ſcarce any of the arts of life 
for the fifth part of that time. Let us take the firſt period of the Ro- 
man law, correſponding. to that of ours, and perhaps the compariſon will 


not be found diſadvantageous to us. Nay further, without danger of 


partiality, e may affirm, that our law' has made 4 ſiviſter progreſs 
than that of the Romans: And no wonder, conſidering the lights we 227 
from their authors, excellent guides in the ſcience 'of juriſprudence, 
They had no ſuch guides to follow, 


65 hd 8 BET DET NN N58 N » WL } d 9 . 
HE RE are eminent men among us, bo, without giving 


\ 


Pp 


allowance for the flow progreſs of law, chuſe to talk with little An | 


| of our dicifions. Thus they who have reached the ſummit,” are apt to 
neglect the fleps by which they mounted; not confidering the benefit _ 
aids afford to others. I know not if a treatiſe concerning the a 


weight that ought to be laid upon them, would tend to remove ſuch pre- 
aus; Till juch a work be produced, the following ſhort. hints may 


an- - 


tages that may be reaped Jrom our deciſions, and concerning the proper 
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NN Scotland, where we have ſo little written law, and 


rr 


IN the firſt place, Deciſions upon arbitrary queſtions, points of form, 
and ſuch like, ought to have the outmoſt weight and authority: For, 
with regard to matters of this nature, it is of great importance, that 
there be a fixed rule publickly known, but of very little importance what 
the rule be. z | 8 . 


#0 authority, yet when collected with judgment and — they may 


can be produced from mere fpeculation within the walls of a college. 
Our law comes thus to be enriched with new thoughts, new diſcoveries, 
new arguments, ſtruck out by the invention of our lawiers. I could. 
point out one man, to whom we are extremely indebted for his admirable 

talents in this way, and who has done more to ripen our law, and to 
advance it towards perfection, than perhaps all that have gone before 


BUT there is a further benefit, and no inſignificant one, that may 
| be reap'd from ſuch decifions. Moſt of our knowledge, eſpecially that 
of law, is by induction. It muff, therefore, be of fingular uſe to ſuch 
as apply themſeves to this fludy, that there are at hand a great number 
and variety of caſes, ready invented, upon which they may exerciſe 
their reaſon. Every one muſt be ſenfible, who is ever fo little acquaint- 
ed with the Roman law, how hard ſome of the authors have been put 
to it for caſes and examples to illuſtrate their doctrines, and what poor 
ones, after all, they employed, when they were reduced to invention. 
Aud no wonder, fince invention is, perhaps, that which requires the 
greateſt reach of genius. It ſeems plain then, that a variety of law 
caſes, tho" but barely , muſt be of advantage : They are a ftock 
of materials for 'the mind to work upon; an opportunity is afforded us 
to apply principles, the judgment is exerciſed, and by exerciſe ripens to 
its perfection. How much more uſeful muſt it be, to have upon every 
one e caſes the opinion of the judges, founded, I may be allowed to 
Jay, for the moſt part, upon ſolid principles? And as to the few deci- 
ons that may be erroneous, lis no diſagreeable work for a man of ge- 
nius to be occaſionally emphyed in detecting the fallacies, and correcting 
the miſtakes that may ly in them. 1 


' IT WILL venture to go one flep further, and affirm, that even er- 
roneous deciſions may, perhaps, be 4 Jome uſe. An applauded author, 
thoroughly unexceptionable, makes the work too eaſy for his readers. We 
are apt to truſt to bim, to repoſe ourſelves under is autbority, and hoſe 
P34 | yy © ourſelues 
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ourſelves in indolence and inattention : Whereas the diſcovery of one 
error puts a reader upon his guard, and renders him fufpicious of his 
author; he allows nothing to paſs without examination ; every 
tion 1s weighed and —_—— and 7 this means every part comes to 
be digeſted in his mind, till at laſt he becomes maſter of the whole, 


AFTER all, I truſt it will be found, upon trial, that there is as 
little claſhing among the deciſions of our court of ſeſfion, at leaſt ſince the 
reſtoration, as can well be expected, confidering that our law 1s as yet 
ſcarce paſt its infancy. It is true, an alteration of circumſtances bas 
produced oppoſite — in different. ages: For inſtance, moveable te- 
nants of old were not admitted to bear teſtimony for their maſter ; at 
preſent they are admitted; and the reaſon is good in both caſes : Of old 
the common people in Scotland were little better than flaves ; they are 
noꝛo ſomewhat more independent, and it is not for want of ſafety if they 
chuſe not to ſpeak the truth, whoever be the party. Caſes of this kind 
cannot be ranked among the antinomies of the law ; on the contrary, the 


law of that country is wrong which does not accommodate itſelf to the 


flutuating manners of the people. 


T1 SHALL choſe this ſubjef? withone further on. It certainly 
Was once aur misfortune that we bad fo little ftatute lam; the judges, moſtly 
unconfined, were left too much to be guided by fancy or inchnation. This 
misfortune however was but temporary, it leſſen d by degrees, in pro- 

tion as our law came to be more and more aſcertained in the courſe 


of prattice. After it ſhall be brought to a flandard, (which may be 


expetted in length of time, if due care be taken of providing us with 


able judges) what was originally our misfortune, will turn out to 


our advantage. Statutes, tho commonly made with a view to particu- 
lar caſes, do yet enact in general upon all fimilar caſes; and as man 
is but ſhort fighted with regard to conſequences, tis odds but, in reme- 
dying one evil, a greater 3 A court of juſtice determines no- 
thing in yn their deciſions are adapted to particular circum- 
flances, 

again, with greater certainty of the road. 


And for a proof that there is ſomething here beyond mere fancy, 


any one who is curious, run over our law in this view, and he will 


find, that thoſe branches y it, which have been modelled by the court, 
are, generally — ought nearer a ſtandard, than thoſe upon 


which ſtatutes are mo 


As for the preſent work, the author is extremely ſenfible of its de- 
fetts, — all eo time and thought he has — Soy it: 971 only 
begs liberty, by w_— apology, to put bis readers in mind, That di- 
geſting a body of law is no eaſy task for a fingle hand: And tis no 
favourable circumſtance for him, that it is a ſort of levelling "work; 
the more labour is beſtowed, the leſs work appears to have been execu- 
ted. Aﬀeer all, it would ſeem more natural to enquire, why fuch a' la- 
borious work was attempted at all, than why more time and pains were 
not beflowed on it. Tho' one would willingly contribute his mite to the 
publick, the impoſition is rather unequal to exact his whole flock, and 
- WS : Aa 2 7 


leave 


F upon any occafion they chance to fray, tis but to return 
| bey creep along 01th 
wary ſteps, until, at laſt, by induction of many caſes, which baue been 
| fd in the courſe of practice, a general it with ſafety formed. 
let | 
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immnui ty obtained indeed by 


laſt is tbe proper 
point, I have followed this courſe, to put under Acceſſorium ſequitur 


leave him nothing for private life and ſocial commerce. Life is ſhort, 
at any rate uncertain, and man is a being not made for tedious under- 
takings. | x | | | 


SUCH as the work is, the publick is welcome to it: Of ſome uſe 


it may be. In ſuppreſſing it, the author had poſſibly more conſulted 
the intereſt of. his reputation; but this would be preferring himſelf to 


the publick ; and furely the man deſerves little excuſe, who would not 


run the hazard of being thought ignorant by others, rather than ty 
under the ſelf condemnation of want of zeal for his country. 


' BECAUSE this work is formed pon a new plan, it was thought 
er to give ſome notion of. the diſtribution, by a few examples, where 


Pr uper 
the method, i not explained, may appear ſomewhat perplexed. 


 ACHARTER being granted to a proprietar of land, contain- 
ing an exemption: from an antecedent thirlage, this may be founded on 
by a ſingular e, in the way 1 againſt a declarator of 
thirlage, tho' he does not connect with the perſon to whom the charter 
was granted, Under what head are caſes of this ſort to be ranged? 
Three heads offer tbemſelues, Acceſſorium ſequitur principale, Jus ter- 
tii, Perſonal and real. F the quęſtion turn d upon this point, Whether 
the defender could be allowed to plead upon a charter, which did not 
belong to him, but to a third party, the head of Jus tertii would chal- 
lange the preference. But as, upon a more accurate inſpection, the caſe 
appears to reſolue felt into a'Denegatio actionis, that the purſuer has 
zo ſervitude of thirlage upon the defender's lands, having renounced 
the ſame, it would come more naturally under Perſonal and real. But 
there is a ſeparate conſideration that has made me fix upon the firſt - 
head, to wit, That the caſe in hand is intimately connected with ano- 
ther, that comes properly under the firſt head, and under no other : 
Tt is this, Thirlage once acquired to land goes along with it to every 
fingular Laer Ar, tho not connecting with the proprietar who acquired 


"the thirlage. And to favour this difribution, the caſe propoſed may 


be naturally enough conceived after this manner, That the freedom or 
4 third party, but to the ground, comes 
out to be of the nature of a real quality of the ground, which muſt 


go along with it to every proprietar. 


A BOND being aſſigned, all legal diligence done upon it, goes 
along, tho" not expre 1 the deed of conveyance.. It may be doubted 
whether this caſe falls under Acceſſorium ſequitur principale, or under 
Implied wr > $672 F the diligence be conſidered as a proper ac- 
ceſſory, which, from the nature of the thing, muſt go along with its 
principal, the firſt is the proper, bead; but if the matter be taken up 
upon this footing, That the diligence was intended to be conveyed, t 

head. Without pretending. to determine ſo nice a 


principale, '#ho/e caſes only where there can be no intervention of Will, 


and under Implied: Aſſignation, thoſe caſes where Will may interveen, 


and where. the conveyance of the acceſſories may have been intended. 


UNDER Clauſe are placed, not only queſtions about the meaning, but 


alſo about the import of clauſes ; with this reſtriction, That where que- 
lions about the import of clauſes fall readily under other heads, T have 
placed ſuch queſtions there: For example, import of clauſes in tacks or 
rentals, under Tack. A clauſe, whether it infers an obligation, or on- 


ly a reſolution, under Obligation. Import of clauſes in marriage-ſettle- 


ments reſpecting children, under Proviſions to Heirs and Children, Int 
reſpecting the wife or buſband, under Clauſe. 5 


UN E R Condictio indebiti thoſe caſes are. put, where a prefes 

rable creditor has repetition of principal ſums uplifted by one leſs pre. 
ferable. But where the queſtion is about annualrents, it is to be found 
under Right in Security: Becauſe this reſolues into another queſtion, 
Whether a right in ſecurity is an excluſiue title, with regard to the an- 
nualrents, as it is with regard to the principal ſum, e! 


DAMAGES ariſing from breach of contract, under Damage 


and Intereſt ; ariſing from other facts and deeds, under Reparation. 


I was neceſſary to have one head for Implied, and another for 
Preſumption, tho* they are apt to run into one another. The beſt idea 
Ican give of the diſtribution, in a few words, is, That under Implied; 

my 7 was to range thoſe caſes where the diſpute turns upon a le- 
gal deed, whether any further meaning or thing can be drawn from 
it, than what is expreſs d or directiy done, and what that further 
meaning or thing is : Under Preſumption to range all other caſes, where' 
a party's will, meaning or intention is gathered from collateral cir- 
cumſtances. Virtual 7s readily to be diſtinguiſhed from theſe two, for 
there the Will of parties is fo poſed, and the queſtion is, What effett 
in law a party's will, ſo an # 


an obligation to grant a tack, is ſaid to have the ſame force and effect 


with a formal tack, as being virtually a tack. Here nothing is in- 


ferr'd or implied; all is done that was intended, and the queſtion only 
is, what legal virtue or efficacy it has, 9 | 


MOST of the articles relating to homologation fall regularly under | 


Preſumption, being no other than conſent preſum'd from facts and cir- 
cumſtances; yet I have choſen to keep homologation ſeparate, partly 


becauſe it is à well known term in law, and partly becauſe there is one 


Branch of homologation which falls not under Preſumption, fo wit, ſup- 
poſing the conſent, what it can operate, as, whether deeds ipſo jure 
null are capable of homologation. | 


TO ſettle marches among Conſolidation, Innovation, and Implied 


. Diſcharge, the following examples will ſerve. A perſon who has a tack, 
1 4 of annualrent, or other real ſervitude, purchaſing the land, 
thej 


e rights are ſwallowed up and ſopite ; this under Conſolidation. A 
proprietar of land taking a tack of the ſame from a third party, whether 
this be not a renouncing of his property, under Implied Diſcharge and 


Renounciation. Again, a creditor in an infeftment of  annualrent 


decepring of a wadſet, the debt due by the infeftment of annualrent be- 
ing made à part of the wadſet ſum ; this cannot come under Conſolida- 
tion, becauſe two rights in ſecurity are conſiſtent ; nor under Implied, 

= T8 nn,; 


expreſt, can have ; 7 example, 


ME FALE. 


Diſcharge, becauſe here there is nothing implied, the debt due upon 
the infeftment of annualrent being plainly diſcharged, as being partly the 
onerous cauſe of the wadſet ; and therefore ] have choſen to put this and 
fuch like cafes under Innovation. 8 . 


THE peculiar nature of the debts upon which the ſeveral diligences, 
arreſtment, adjudication, &c. may be founded, come under theſe re- 
oye heads, as alſo the fubjetts affettable by the different diligences; 

ecauſe depending upon the peculiar nature of the diligences. But in 
what caſes diligence may be raifed before the term of payment, upon 


conditional obligements, upon illiguid or uncertain claims, ſuch queſtions, 


depending either upon the circumſtances of the debitors, as being ver- 
gentes ad inopiam, or upon the nature of the diligence, probibitory or 
executive, Fleur choſen to put all under one leading word, viz. Legal 
Diligence. And to fill up this head, I have alſo brought under it tis 
ſubect, when real ſecurities are hoſed, and the debt becomes perſonal, 
fo as to be the foundation of diligence : Alſo, whether diligence can go 
upon obligations without the intervention of a decreet, &c. There is a 
eparate branch, which will alſo be expeffed under this leading word, 
« When dihgence is done before the debt is fully eftabliſhed in the credi- 
« tors perſon, or when the foundation of the diligence is any way de- 


« feffrve, how far this will vitiate the diligence, or if the defett may 
be ſupply'd ex poſt facto; But this I have choſen to put under 


nod ab initio vitioſum, being more nearly connected with ſeveral other 
ſulhects that fall under that head. mv.” 

4 CREDITOR may uſe any perſonal privilege or faculty con- 
petent to bis debitor, as a means to make bis claim effeftual : And rea- 


ſonably, it being a rule, That a man can withhold no available intereſt 


from his creditors ; and as there is no legal diligence contrived in our 


| law for affefting or carrying powers, faculties, and perſonal privi- 


leges, there is a neceſſity creditors have the liberty of ufing their debi- 
tors powers, faculties and privileges, as he himſelf might do ; for this 
reaſon, where the queſtion is, Whether a reduction ex capite lecti, ex 
capite minorennitatis & læſionis, &c. is competent to creditors, I 
have placed ſuch caſes under Perſonal and Tranſmiſſible. . 
TO keep the following heads diſtinct, Proviſions to Children, Service 


and Confirmation, Title to purſue, now, that under Proviſions to 


Children are ranged all queſtions, whether the children are to be held 
as creditors or as repreſentatives only; the next queſtion is, in what 
caſes the law ſuperſedes the neceſſity of ſervice or confirmation; this 
comes under Service and Confirmation. Suppeſing now ſervice or confir- 
mation neceſſary, the third queſtion is, In what caſes the law indulges 

people to . commence 25% without making up their titles; caſes 0 
this kind muſt come under Title to purſue. For example, where the 
queſtion is, Whether a proviſion in a contract of marriage requires a 


Whether the children are creditors 


the tenor of the deed, or only 
heirs, it muff be loo d for under 


roviſions to Children. Again, 


ſervice, yea or not, As this plainly hy ztſelf into another queſtion, 


whether the annat needs confirmation, muſt be look d for under An- 
nat, becauſe it depends upon this, whether the annat accrues jure repræ- 
ſentationis or jure proprio. In proſecution of this method, actions 
which an apparent heir can purſue in his own right, are not to be _ 
| | FO under 
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under Title to purſue, but under Heir apparent: Exhibition ad delibe- 
randum 7s à proper _— But, queritur, Is the action for aliment 
of this kind, or the reduction ex capite lecti? I have choſen to put 
them under Title to purſue. 


WHEN the queſtion is, Whether it be a proper ſubſtitution, or only 
a conditional inſtitution, this under Subſtitute and conditional inſti- 
tute. Where it is yielded to be à conditional inſtitution, and the que- 
ion is, Whether the condition has failed or not, this under Con- 
dition. Poſitus in conditione, an cenſetur poſitus in inſtitutione ? This 
again being a queſtion, whether the perſon named in the conditi- 


on, is to be underſtood as called to. the ſucceſſion, proviſione hominis, 


or left to the proviſion of law, it comes naturally under Succeſſion a 
teſtato. N | 


WITH regard to writs vitiated, of a falſe date, &c. the ſubject 
7s thus diſtributed, Where the queſtion is, whether the vitiation is to 
be preſum'd accidental or dedita opera, this under Preſumption. Again, 
the preſumption * That it was dedita opera, herber the preſump- 


tion can be taken off by a contrary proof, under Proof. And laſtiy, 


When the vitiation appears to have been done purpoſely, what weight 
this has againſt the writ, under Writ. 


WHERE the queſtion is with relation to a writ, whether formal 


or not, ſee Writ. But ſuppoſing it to be formal, what faith is given 


to it, ſee Proof. 


BY this time the reader will be ſenfible that the author's principal 


aim in his diſtribution has been to make the ratio decidendi evident as 
. far as poſſible, from the very place in which the decifion is found, 


N. B. AS the author begun this work upon an abridgement dine 
Ey another hand, he will not take it upon him to anſiwer for the ex- 
atineſs of the abridgement in 2 Jingle inſtance, tho he has been 


port er. fo conſult the originals, wherever he had ſuſpicion of error; 
and this gives him hopes the errors will not be frequent, Yet, after 


all, he is aware, that tis next to impoſſible, through the courſe of a 
long work, to carry on that ftrift application and attention, one 


may have at certain times. The mind muſt often flag, and in ſuch 
intervals, is too apt to take things upon truſt. The author has had oc- 


cafion to diſcover this weakneſs in himſelf, too frequently, to be igno- 


rant of it, and of its conſequences. In a word, as to faults that 
may be diſcovered in the diſtribution, he acknowledges they muſt be 


the aecifions, they may be partly owing to another. 


H. HOME. 


2 wholly upon himſelf ; but as to errors committed in abridging 
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Ser T ITLES, with their D 1 
VISIONS. 


A. | 
A Ccefforinm ſequitur principale Pa ge 1. 


Adjudication and Apprifing: 3. 


| Adjudication contra hereditatem jacentem. 

Adjudication in implement. 

Adjudication in ſecurity. 

Appriſing. 

Adjudication upon act We n | 

Decifons common to adjudications and appriſings. Þ Sr Imo, Of 
the debt which is the foundation of the diligence. 


Plaris petitio. 
U furious ſtipulation. 
Exorbitant penalty. 


What ſubjects are carried by a prifin g and adjudication. 
General clauſe in appriſing and adjudication. 
 Adjudications and t. paſs periculo petentium, and all defences 


reſerved contra executionem, unleſs inſtantly verified, 

Exceprions againſt the ground of debr, reſerved contraexecutionem, unleſs inſtantly verified, 

| 1 aſs periculo perentium, without neceſfiry ro inſtruct the debitor's right. 
Allowance of appriſing and abbreviate of 9 


Nature and effect of this diligence. 


Nature of this diligen 

Effect of a ſimple — of adjudication or appriſing. 

A decreet of adjudication or appriſing, falls not by the debiror? s death. 

Effect of an adjudication, with a charge againſt the ſuperior. 

Perſonal diligence uſed by the appriſer. 
Appriſers and adjudgers may be reſtricted in their poſſeſſion to their 

a= annualrents. | 


of adjudgers and appriſers. 
wr ngs and adjudications upon debira fund, 
Adjudications in ſecurity, 
Adjudication in implement. ' 
Ordinary appriſings and adjudicarions. 


| Legals of appriſings and n. 3 WY RUE 
2» mo Ex- 
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Erxtindion f appeifings and adjudications. 
1 of appriſings and adjudications, 


_ Adultery. Page 23. 

= Advocate. 4 = 

| --: Advocation. Wo 

Aͤrt and Part. 28. 5 
Aliment. Ibid. 


And firſt, of the act 1491, 5. 25. anent * of heirs, 


The heir has a claim in his own right, without a ſervice. 
Who entitled to an aliment ? | 8 


Heir renoun cing not entitled. | 
Or if the eſtare be ſold. | 
No — 2 heir has other funds. NN : F 
Wbaꝛ if he has an employment? iii & 
Who bound to aliment > : 3 | 
Benefit of diſcuſſonamongſt thoſe . to aliment | IS _ * 
An offer to aliment in family not relevant. f Art 
Donatar of ward liable tho he has not intromerted. . 
Claim for aliment if good againſt — 
Modification of the aliment. 
Aliment due ex debito naturali. 
Father liable to aliment his children. 


Mother liable. 
Heir liable to aliment his brothers and ſiſters. 


Modification of this aliment. | 1 | 
Children bound to alimenr their oy. OO ELIE ar oy 


Aliment by paction. ; ; ESSE 
Alternative. 34 : 


* 
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Annat. 35. IS 
edt vg Anmuatrent, 36. 


Due ex lege. 

Due ex pacto. 

Due ex mora. . 

Due by tutors and curators. | 

Due by conſignatars. | r 
Due by executors. "2 RE T. 
Due by truſtees. 


Due by thoſe who uplift ſums bearing — rey 
Due my thoſe who are lucrati, as havin 'S had the uſe of other proples 


5 . A 7 . 5444 jp 1 . 
5 | | | Due 
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£ "of the TITLES, 


Due to 2 — Ge. as recompence for e their 
own money upon the conſtituent's account. | 
If due to creditors upon a bankrupt eſtate after a ale? 
- Annualrent allowed o favorem. 
What puts a ſtop to the courſe of annualrent ? 


Annualrent, Infeftment of. Page 45. 


If the annualrent right be a Sede for mails and duties. 
An annualrenter cannot remove denants. 


Annualrent how extinguiſhed? 


Appeal. 47. 


"ue * ** * — — 


Apprentice. Ibid. 
Approbate and reprobate. 48. 6 
Arbitration. 40. 


Power of arbirers; 
Arbirers may be compelled to a | 
Summonning of witneſſes, 
Time of endurance. 
Decreet arbitral ſubſcribed after expiry of the  ubmitin. ; 


Overſman. 
x Reduction of decreet arbitral. | 
% wot ay i 
Arbitrium boni viri. 52. 
Arreſtment. [es on 
in of _— | 


Formalities of arreſtment. Ee 

Formalities of decreer of forthcoming. 

Upon what debrs may arreſtment be founded. 

What ſubjects arreſtable. ö | 

In whoſe hands may arreſtment-be laid. 75. | 1 

Arreſtment affects only bygones and the term current. 
If it reaches adguirenda? | 
Arreſtment laid on after the common debitor's death. 

Decreer of forthcoming after the common debiror's death. 

Arreſtment if it dies with the ! in w hoſe hands iris laid?ꝰ 

Breach of arreſtment. | 

ſing of arreſtment. | 
Reaking of arreſtments. _ 


Aſfignation. | "UE 


Am ignation not intimare, 'genudes not. | | 
What rights are eſtabliſhed by aſſignation, without — rin intimation . 


Simple retroceſſion ſufficient, where the aſſignation is not intimate. 
An aſſignation in truſt being intimated, a conveyance to the cedenr's creditor needs not be 
intimaredde novo. - 


Aſſigney ma ur ſue in the cedent's name. | 7 | = | \ 
— 5 | Fo 5 


RE: - "A: Tia B L. E 


Formalities of an infirament of intimarion, . 
Intimation by what equivalent ſuppliable. 
Intimation by proceſs. 

. Imimarion by payment of annualrent to che aſſigney. 


K 
* 66. 


Hennen by creditors who have done no 3 
Onerous alienations not reducible upon this head of the act, 
Unleſs alienations omnium bonorum granted in ſecurity, 
Or alienations in favours of conjunct perſons. 
Whar underſtood a depoſition onmium bonorum ? 
Gratuitous alienations reducible. 
What if the granter was ſolvent at the time of the graruirous alienation? 
Whar — a ſufficient ſeparate eſtate to bar reduction? 
Liferents how to be computed in this caſe? 
Second graruirous alienation of the ſame ſubject reducible at che inſtance of the ben, tho? 
the granter be nor inſolvent. 
Proviſion in favours of a wife how far onerous? 
In favours of children. 
Proviſions made in contracts matrimonial, how firs onerous 3 
This reduction reaches adęuirenda as well as acquiſita. 
Who reckoned prior creditors ? | 
 Thisredudtion, if good againſt ſingular ſucceſſors > 05 
/ Alienation after diligence. YL 10 gain 
What ſort of deeds reducible upon this head of he ſtarure ? 1 
Payments it challengeable? | 
Contractions or alienations where money is inſtantly advanced, not reducible. 
Reduction nor ſuſtained, unleſs the common debiror became inſolvent by the alicnarion. 
Inchoar inhibition, if ſufficient to found the reduCtion ? 5 


Charge of , if a ſufficient foundation 
This reduction, if competent againſt other creditors having done diligence ? 
Effect of this reduction. | | 


This reduction reaches acquirenda as well as acqui ira. 
If the creditor reducer has been in mora ? | 
| Reduction of preferences granted by meavs of interpoſed perſons. _ 
Deciſions upon the act 5, parl. 1 696, for — notour bankru * 


Has no retroſpect. 

Circumſtances that infer notour bankruptcy. 

Flying or abſconding without inſolvency, will not infer rorurbankrupry. 
hat ſort of alienations falls under the ſanction of the act? 

Delivery of moveables in ſatisfaction of debt. | 

A purchaſe for ready money nor reducible. 

What underſtood a purchaſe for ready money > 

If r are challengeable where nothing is given away, _ yet a partial leerer 
rua 2 

Partial preference . by means of an interpoſed perſon. 

Effect of this red | 

Diſpoſition by a bankrupt 1 in favours of his whole creditors. 


Deciſions upon the clauſe act 1695, declaring heretable bonds, Cc. to 
be as if granted of the date of e faſines taken thereupon. en 


It this clauſe concerns nova debita ? 
Dare of rhe ſaſine is the rule, ang nor * regiſtration. 


= | Baſe Infeftment. 87. 


How far effeftual kh poſſeſſion > = 
Preferred as of its dare, if poſſeſſion is inſiſted in ſine mora. 
of mails and duties, or _— the ground, makes 1 ir cpublick " Ou. 


* 
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"oO TITLES. 


Confornarion makes ir publick. 

Payment of annualrent makes it publick. 
Husband's poſſeſſion, the wife's poſſeſſion. 

Father's poſſeſſion, if the ſon's poſſeſſion? : 

Reverſer's poſſeſſion, if the wadſetter's poſſeſſion? 

Poſſeſſion of the principal lands, is poſſeſſion of the warrandice lands. 
Infeftment of relief, if valid without poſſeffion? 

—— of a * if it validates as to the whole 2 


Baſtardy. Page 92. 


Baſtard's children ſucceed to him. 

Strangers may ſucceed as heirs of proviſion. 

Baſtard's relict has her legal intereſt, 

If the baſtard's iſſue fail? 

Baſtard has not reſlamenti fadtionem, unleſs he Ua lawful iſſue, 
Or unleſs he be legitimate. 

If the baſtard's effects fall ro the Lord of regality > 

Dovarar of baſtardy, how far liable ro creditors > 


Battery. 92. 


What underſtood a . 

The act to be underſtood of the firſt —_ | 

Premeditated deſign to provoke. 

In whoſe favours the act directed? 

Effect of a battery. | 

The act has place, before whatever court the __ be carried on. 
r how ſopire ? 


Beneficium Competentix. 95. 
Bill of Exchange. Did. 


Money the als fubjeXt of bills. 
Nature of a bill. 
Gratuitous bill null. 
Bearing annualrent or penalty. 
Subſcription of the drawer aneſſential requiſite. 
Good, tho' wanting an addreſs. | 
Wanting, to order. 
If intimation is requiſite ? | 
Effect of an indorſation. 
Acceptance not preſumed of the date of the bill. 
The porteur's action againſt the perſon upon wh the bill is drawn. 
The perſon upon whom the bill is dran ĩs bound to accept, if he is poſſeſſed of the draw - 
er's effects, or has given orders to draw upon _ 
Extraordinary privileges of bills. 
Bills having no extraordinary privileges. 
Accepter how liable, if in mora of making payment? 


| Accepter's recourſe againſt the drawer. 
Value nor preſumed to bz in the acceprer's hands, unleſs expreſt. 
Acceptance by a third party, upon whom the bill was not vas 


| rm flor's recourſe againſt the drawer. 

Value preſumed given to the drawer by the perſon in whoſe favours the bill is * n 
Unleſs drawn payable to a creditor. 

The preſumption has not place in precepts for victual, &. 
Bills muſt be negotiated. 

If the ſame hold in preæcepts granted to creditors ? 

Whar underſtood ſufficienr negotiation? EE] 

Excuſes for failure of negotiation. 

Effect of neglecting to ne egotiate. 


| Bill by the laple of time Joſs their ri es, 
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Bills by the lapſe of time loſe their extraordinary privileges, and come to be of the na- 


ture of any common obligation. 
If they loſe their ordinary privileges, and ceaſe to be probative by a longer lapſe of time? 


Blank Writ. Page 103. 


Granting a blank-bond implies a renounciation of all exceptions competent at the time. 
Bur nor of exceprions afterwards emerging. | 1 . 
Blank-bond requires intimation, and all exceptions emerging betwixt the date of the bond 

and intimarion will operate againſt the aſſigney. | 5 
Blank-wrir lying by the creditor at his death. 


' Deciſions upon the act 25th, parl. 1696. 


Bona & mala fides. 104. 


Bona fades non prodeſl adquirere volentibus. 
Private know lædge of a prior right. 5 


Indorſees's private knowledge of exceptions competent againſt the indorſer of a bill. - 


Ignorant ia juris. 


| Command of a ſuperior, how far it infers bona fu? 


Bona fide Conſumption. 107. 


Saves from repetition of the fruits, not of the value or price of the ſubject itſelf. 7 

Saves from repetition of the fruits, but nor from extinction of any extinguiſhable right in 
the poſſeſſor's perſon, | | ; 

Poſſeſſion upon a right good ex facie, tho liable ro objections. 

Poſſeſſion upon a right null ex facie. = | | 

Private knowledge of a preferable righr. 

If a preferable infeftment without interpellation will induce mala fides ? | 

Reduction of the author's right, if it will induce mala fides againſt the acquirer, without 
interpellation? | - 

Defunctꝰs goods intrometted with, and applied before his eſtare was gifted. | 

One heir- portioner intrometting with the whole rents, believing the other dead. | 

Minor qui non tenetur placitare, is a bona fide poſſeſſor, tho? his right ſhould be reduced af- 

ter majority. | 5 ; 

Bona fide poſſeſſor of teinds. 5 TY pa. | 

Mala fides induced by proceſs, whether it will rake place from citation, litiſconteſtation, 
or decreer ? 


„ 


Tenants paying their rents. 3 
Payment to a miniſter after he had fallen from his right. 


Payment made to one who is not the true creditor. 


Payment to a creditor denuded, and the conveyance intimated, but not to the debitor per- 
ſonally. | | | | 
It muſt be actual and real payment. 


Bond of Preſentation. 114. 


Debitor muſt be preſented in terms of the bond, and inſtruments taken thereupon. 
Mora in implementing. | A 
Excuſes for nor preſenting. 

Clauſe to preſent free of ſuſpenſion, & c. 


Brevi manu. Page 115. 


Stoln goods may be ſeized brevi manu. 
Intromiſſion 


King may enter brevi manu into poſſofſion of his annexed property that had been alienated. 
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Intromiſſion with teind brevi manu. | J | 
Donatar brevi manu intrometting with the rebel's moveables. | 1 
Intromiſſion with goods impledged. | : 
Intromiſſion with a tenant's corns. 

Cuſtody of an infant taken brevi manu. 
It a miller can brevi manu ſeize corn abſtracted? 

A mill once ſer a- going cannot be demoliſhed brevi manu. 


Burgh- royal. 117. 


Set of the burgh. | 

Government of the burgh. 

Deacons have no juriſdiction, 

Who liable to burgal ſervices and preſtations 

Burgeſſes cannorexerce plurality of crafts. WY 

Non-refiding burgeſſes. : | 5 8 | 
Monopolies whereby unſreemen are reſtrained from exercing craft within burghs. . 
How this privilege may be exerced. He Þ | | 
Uufree traders. | 

Magiſtrates bound ro furniſh their rown-houſe to juſtices of peace, 

Privilege of arreſting debitors for debt contracted within burgh. 

Act 1693, anent communication of trade. | 


El Butchers. 120. 
C. 
_ Capt 
Cautio judicio fiſti & judicatum ſolvi. Bid. 


. Cantiojudicio fiſti. 
Fudicatum — 
As law will. 
Who muſt find caution judicio ſiſti? 
Adyocation if it liberates the cautioner acted in the inferior court? 


Fg 


Ef f Cautio Juratoria. 1 
Cautio de rato. 122. 
Cautio mutiana. 123. 

Cautioner. IBid. 


When underſtood cautioner when expromiſſor ? _ N 
In what caſes a cautioner may remain bound, when the principal gets free? 

Imo, If the ſubſcription of the principal be null. | HR - SM 

2 2do, Principal free as veſtita viro. | | 
% ztio, Free by preſcription. , 

4tO, 15 minority. | | 
5to, By a pactum de non petenddo. „„ 
to, Principal not bound, yet mtrometting. © © © | * 
ymo, Where there it no proof of the debt againſt the principal. | 
Caurioner how far liable ? 3 | | | | | 
(b) 3 „ 2 
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FABLE. 


If a cautioner may plead in the creditor's right, without ba Moned ro 2 
Caurioners how 4 ? 2288 8 ä 18 235 : 
Cautioners entitled to relief. | 
Diligence competent to cautioners for relief. 
What diſtreſs ſufficient to entitle the caurioner to relief > 
Relief in hat caſes it may be demanded without diſtreſs 2 


Extent of this relief. | | | 
A caurioner paying, and inſiſting for relief, is liable to all objections competent againſt the 
] | t 5 5 


Cautioner in a ſuſpenſion, | 
In a ſecond ſuſpenſion of the ſame debt, a new cautioner isnor required. 
In wharcaſes is the cautioner aſſoilzied, while the letters are found orderly proceeded a- 

gainſt rhe ſuſpender > _— | 

Caurioner in a ſuſpenſion how far liable? 4 
Cannot be further liable than the ſuſpender. * | 

To whom liable? g 

Atteſter. 5 


Charge to enter Heir. Page 130. 


General charge. | i 
Special charge. IS N 
In what caſes a ſpecial charge not neceſſary > = 


Citation. 131. 


In a proceſs on the paſſive titles, who muſt be cited? 
In a proceſs againſt a minor, who muſt be cited 2 
In extrajudicial ſteps againſt minors, who muſt be certiorared 2 
Adio directa tutelæ. N | 
In confirmarions. 
Proceſs againſt executors, 
Exoneration. 
Proceſs againſt cautioners. 
Procefs againſt a woman veſfita viro. 

. Proceſs upon delinquencies. 
Proceſs at a legarar*s inſtance. 
Proceſs at an aſſigney's inſtance. 
Proceſs of locality. 
Proceſs for a penſion. 
Declarator of exſtinction or payment. 
Declarator of baſtardy. 

Declarator of property. 
Declarator of marches. 
Declarator of ſervitude. 
Declarator of redemption, 
Declarator of eſchear. 

eclarator of nonentry. | . 

Declarator of recognition. = | 
Regreſs upon excambed lands. _ | > 
In fimple reductions of voluntary rights. | 
In reductions of judicial deeds. - 
In reductions and improbations. 
Mails and duties and removing. 

Abſtracted multures. 
Proceſs of forthcoming. 
Adjudicarion. „ 
Reduction ex capite inhibitionit. 
Poinding of the ground. 
Proceſs of ſale. 
Exhibition. 
Incidents. 
Proceſs of tranſumpt. 
Proving the tenor. 


Clandeſtine marriage. 143. 
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Clauſe, Sc. Page 144. 


Communi paſtura. 
Moris, mareſiis. 
Cum piſcationibus. 
Species of money. 
Free rent. | : 
Valid and ſufficient infeftment. 
Debts real and true. 
Demonſtrative or taxative. 
Eſchear of delinquents convict. 
_ Clauſe importing a regality. 
- Betwixr and a term. | 
Naming a perſon in office. 
Grant during pleaſure. | 
Clauſes in contracts of marriage. 
Revocation of a tailzie. 
Clauſe dubious. | | 
Liberty to contract debt pro gxpediendo licitas ſuas res. 
Clauſes wherher importing property or only ſervitude? 


Coalier. 148. 
Collation. 1bid. 


Has no place ſave in ſucceſſion of moyeables ; 
Nor where the ſucceſfion to moveables is in virtue of a deſtinarion ; 
Nor with regard to any ſubject ſave moveables. 
Nor where a ſeparate proviſion is given excluding it. 
Has no place in the diviſion of moveables betwixt the children and reli. 
Heir may claim a legitim upon collating the bererage. 


College. 149. 


What profeſſors have privilege of voting? 
Delinquencies in profeſſors how to be tried? 


College of Juſtice. I 50. 


Abſtract of the declarator of the privileges of the college of juſtice. 

| Director of the chancery a member. | | FRE. £ 
Exemprion from anſwering to other courts ſave the ſeſſion. | PEN 

Privileges extended to the widows of members. | | | 5 
Privilege of a Lord of ſeſſion not to anſwer in the outer-houſe. 


Retiring to the Abbay, it it is a forfeiture of privileges? 
Members muſt anſwer to ſummar — 


Colluſion. 152. 1 1 
Commiſſioners of ſupply. 153. 
Common Intereſt, 154. 


Commonty. 155. 


Communion elements. id. 


ibi 
Community. Page 156. 


How far a community is bound by the deeds of its magiſtrates? 

Magiſtrates cannot alienate gratuitouſſy. 

Magiſtrates bound as repreſenting the town, if liberate by expiry of their office ? 
Uniĩverſity how far bound by rhe decds of the maſters ? 

Powers of boxmaſter. 

In legal diligence againſt a community, who muſt be cited 2 


Compenſation, Retention. 158. 


Of old nor ſuſtained in our practice. 

Nature of Compenſarion. 

Exception againſt payment or perſormance upon a a liquid * 

Exception upon a claim not liquid, bur ubi et parata executio. 

Ilhquid claim not ſuſtainable either as compenfation or retention. 

What underſtood to be a liquid claim? 

Qaod flatim liquidari poteſt, pro jam liquido babetur. 

W bo entitled to propone compenſation and retention? 

Againſt whom competent? Imo, If good againſt an onerons 8 2 

2do, If retention be good againſt an onerous aſſigney? 
ztio, If proponable againſt an heir, who has T ben of dicuffion ? 
4to, If againſt executors ? 
5ro, 1. againſt an executor- creditor 2 
Gro, If againſt an arrefler ? 
7mo, Retention if good againſt an arreſter 2 
8vo, Compenſation if good againſt a donatar o PP ON . 
gno, Retention if good againſt a donatar of eſc beat? 

Where the debt upon which compenſation is proponed, is deſtinated to certain purpoſe : 
Compenſarion or retention if good againſt an ado mandati ? =. 
It good againſt an act io dep 771 
Real and perſonal debts, if mutually compenſable ? 

Compenſation or retention nor proponable after decreer, 
' Unleſs the charger be vergens ad mopiam. 

Compenſation upon a preſcribed mA | 

. Ubinoneft concurſus? . 

Effect of compenſation, x 

May be paſt from before decreet. 

If ſuſtainable to ſave an irritancy from . ? 
Effect of retention. | 
Recompenſation. 


Competent. 169. 


Decreet cannot be taken away bur by reduftion. 
Necreer of apriſing. 
Decreer darive. 
Service of an heir. | | 
Decreer of preference upon a muriple-poinding. 
Decreer arbitral. 
Objections againſt a horning, if proponablc by exception ; 
Objections againſt a ſtanding © 2 bow proponable? 
Objections againſt an inhibition. 7 
Bankruptcy, how proponable? 
Objections againſt rights granted by eccleſiaſticks. 
In poſſeſſory actions replies againſt the defender's right morn ll reduction. 
ions againſt legal inſtruments. 
Meſſengers execution. 
Improbation how * 3 
Vis & metus : 
Exceprion againſt a bond granted by a woman veſlita viro. 
Irritancy how proponable > 
d by a minor withour 3 his curators. 
Minority and lefion. | 
. Death-bed. | 
Challenge upon the head of inbibicion. 3 : 
Challenge upon the head of interdiction. I 


Erhaulfionh w proponable ? - og dpi 
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Turpis canſa. 

Proof of tenor, if comperent os way of defence 

What exceptions competent againſt a proving of the tenor. 

Exceptions if proponable in curſu diligentie ? | 

Ina _ perition every CY receivable by way of . without neceſſity of 
reduction. 


Competition. Page 1 78. 


 Arreſters with poinders. | 

Arreſters with aſſignies. 

Arreſter with annualrenter inſiſting in a perſonal ation. 

Arrelters with diſponees. 

Arreſters with appriſers. | 

Arrelters with executors· creditors. 

Aſſignies with executors-creditors. 

General aſſigney with creditots. 

Aſſignies with compriſers. | 

Aſſignation ro mails and duties with other rights. 

A ppriſings with voluntary rights. 

*. — wich other debts. 

Charters of reſignation and confirmation. 

Infeftment upon reſignation with other rights. | 

Betwixt ſingular ſucceſſors where the common author is not inſeft. 
etw/ixt rights flowing from different authors. 

Annualrenters, adjudgers. inbibiters, oe. 


Concurſus Actionum. 185. 


Where different actions ariſe upon the ſame fact, a to che ſame end, the purſuer can- 
not inſiſt upon both. 

The ſame where the conluſions are contradictory ; N 

But where the conluſions are different he may infilt upon both. 

After a finz for contumacy, the judge cannot fine a ſecond time for the delict. 


Condittio Indebiti. 186. 
Condition. 187. 


Condi ition f ſine liberis. 

Condition of marrying with conſenr. 

Condition, wherh?r to be underſtood copularive or disjunctive 2 

Condition of being decerned, includes a decerniture by decreet- arbitral. 

Condition / fine liberis, not purified while the marriage ſubſiſts. 

Condition that a bond ſhall be void if nor uplifted, is nor purified if a demand = made. 
Condition of ſucceeding as heir, nor purified by the heir's obtaining a diſpoſition. 
Effect of a reſolutive condition. 


Confirmation. 192. 


No real right eſtabliſhed by an infeftment a me, until ir be confirmed. 
Confirmation of an infeftment to be —— * 
Confirmation may be granted quandocung 

Confirmation of the radical right, if it validares all the branches J 
Whar rights require confirmation? 

Competition among rights confii med. | 


Confuſio. 105. 
Conqueſt. 196. N 


CJlauſes of conqueſt, bow far —— ? 


3 of conqueſt, if En wich debts contracted during the marriage? 
(e) 2 Sub jekt 


EE ABLE 


Subjects purchaſed partly before, partly after the marriage, how far reputed conqueſt? 


Sums conqueſt bur applied for purging incumberances. 

Righrs conqueſt, bur raken in favours of younger children. 

Lands — — and ſold again. | | OE, | 
ALiferent of the conqueſt over and above the liferent of a ſum certain. 


Conſignation. Page 199. 
Conſolidation. 200. 


Conſuetude. 201; 


Habite and repute a meſſenger. 

udge acting extra territorium. 

udge acting in feriat time. ' 

al diligence execute at a wrong place. 
Head court held at a wrong place. 
Wrong ſymbols of ſaſine. . 
Saſine not regiſtrated. ; | 
Deed execured in a wrong form. 
Proceſs carried on in a wrong form. 
Term of entry. 
Informal execution; 
Sentence- money. 


Courteſy. 205. 


Who has right to courteſy? 
When it has place > | 
In what ſubjefts > © 
Io what burdens ſubjected? > EE: 
Courteſy may have place where the defunct heireſs was not habily infeft. 


Creditors of a Defund. 7b. 
Deciſions upon act 24th, parl. 1661. | 
Whounderſtood apparent heirs in the ſenſe of the act? 
Takes place in moveable as well as hererable ſucceſſion, 
What diligence neceſſary in order to give preference? 
The three years how compured ? ; 5 
No bar againſt diſponing to the defunct's creditor, even within the year. 
Deciſions upon act of ſederunt 1662. 1 55 
Who _ to — of the act? | 
Whar diligence ry? 2 | 1 
j bow preferable doing diligence after the fix months? 


RE DE 
Damage and Intereſt. 207. 
. Death. 209. | 


Morte mandantis ceſſat mandatum. 
Unleſs the mandar be in rem alienam. 


Procuratories and precepts. 


If rhe debitor die pendenre proceſſu ? | 
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If a maſter or tenant die after warning? 
If a debitor die in curſu diligentie? 


Judicial deeds after the judge's death or removal. 


Order of redemption. 


Competent to all ſort of heits. 
If competent to heirs of proviſion ? 


Death-bed. Page 211. 


Competent to the remoter heir, after the immediate apparent heir's deceaſe. mo 


Competent alſo to the wife and children. 
If competent to the defunct's creditors ? 


Dearh-bed-deed effectual, and gives a jus eæigendi, unleſs challenged by the heir. 


Againſt what deeds it ſtrikes? 

Where the diſpoſition is int ra ſamiliam. 
Bonds of proviſion to children. 

Liferent in favours of a wife or husband. 
Deeds in favours of creditors. 

Sale of lands. 

Tack granted on death- bed. 


Death bed - deed, if it will infer recognition againſt the beir 7 


Nomination of tutors. 


Reſerved faculties, if exercible upon death - bed? 


Blank filled up upon death- bed. 
What circumſtances infer death- bed? 
Reconvaleſcence by going to kirk or mercat. 


Other circumſtances to inter reconvaleſcence, equ 


Going to the croſs of Edinburgh. 1 
The particular diſeaſe need not be libe lled. 
Act 4th, parl. 1696. 5 

Apparent heir's conſent. 

Granter's rarification upon oath. 

Effect of this reduction. 


One under ſentence of death. 


ivalent to going to kirk or mercat. 


Debitor and Creditor. 221. 


Relief among co · debitors, and if the crediror upon payment is bound to aſſign in order to 


operate relief? 


A preferable creditor can do no arbitrary deed to prefer one ſecondary creditor to another; 
Therefore if he take his payment out of one ſubject, he is bound to aſſign to the poſtponed 


creditor in order to operate relief. 


The creditor's paſſing from his ſeparare ſecurity, is a liberation to the cautioner. 

Muſt aſſign every ſeparate ſecurity he has for the debt. 

For the cautioner can reap no benefit from the ſeparate ſecurity, unleſs conveyed to him. 
One entitled to relief getting an eaſe upon payment, can claim nothing but the tranſacted 


ſum. 


Declarator: 


Gift of ward, if it requires declarator? 
Gift of nonentry. | 
Gilt of altimus bæres and of baſtardy. 
Gift of ſingle and liferent eſcheat. 

Gift of recognition. : 
Gift of forfeiture. 
Redemption. 

Failzie. 

Divorce. 

Extinction by intromiſſion. 


Declinator. 
| Inimicitie capitales. 
Partial counſel. | 
Curator in his minor's cauſe. 


(d) 
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Magiſtraresi in the burgns concerns. 
Arbirer in queſtions upon the decreet- arbitral. 
Degree of — neceſſary to found a declinator. 
In what cauſes may relations be declined? 
If ſentence pronounced by a a relation be incrinfically null ? 


Deforcement. Page: 2 5 I. 


* 


Penalty of deſorcement. 
Defences itt the * of deforcement. 


Delinquency. 232. 


Paricide. 
Perjury. | 
E == caſes may a procurator fiſca] purſue * concourſe of the private party? 
can | 
Stellionate. 
Suicide. 


Depoſitum. 234. 


What underſtooda 4508 it um? 
Goods depoſited raken away by force. 
Effect of an ado — 


Deſuetude 235. 
Dies incæptus. id. 
Diligence. 236. 
Diligence preſtable by appriſers. 


Not bound to do diligence. : 

If he enter to the natural poſſeſſion ? 

If to the poſſeſſion of mails and duties 2 
Excluding other creditors. 

What is ſufficient diligence? 

Interruption of poſſeſſion. 

Tenant deſerting his poſſeſſion. 


Diligence preſtable by aſſi in ; 
Nor * do — 25 pd 
Partial intromiſſion. 

Clauſes inferring obligation to do 1 

Diligence preſtable by annualrenters. 
Preferable annualrenter muſt no ligence. | 
Excluding others. 

Diligence preſtable by donatars. 

Diligence preſtable by liferenters. 

Diligence preſtable by executors. 


Diligence preſtable by tutors and curators. 
Muſt do diligence. | 
Bound to purſue dubious claims. 
Liable for annualrents unuplitred. 
E a debitor becomes ſuddenly bankrupt 2 
Cui mcumbit probatio of bankruptcy? 
Continuing to intromet after expiry of his office. 
| Wharis ſufficient diligegce 2 | 


Diligence 
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ee preſtable by factors and mandatars. 
In What cates liable to dd diligence. 

Factor appointed by the Lords. 
Chamberlain of the crown. 
V hat underſtood ſuthctenr diligence ? 


Diligence of truſtees, properly ſo called. 
Diligence, nimious. 


Diſcharge. as 244. 


Diſcharge to one correus, how far it operates in favours of others? 
Diſcharging the debitor, different from ne the debt. 
Clauſes OY a diſcharge. | | 


Diſclamation. 5 245. 
 Diſuillion. Kt 


And firſt diſcuſſion of heirs. 
Who have the benefit of diſcuſſion 2? . 
No benefit of diſcuſſion betwixt heir and executor. 
Heir renouncing has no intereſt ro plead this privilege. | 
If an heir-male can in any caſe be purſued withour calling the heir of line 2 
No nectfliry of diſcuſſion unleſs there be a viſible eſtate. 
Where the heir. nale is bound primarily, 
Or bound to relieve the heir of line. 
Real burden follows the heir who ſucceeds to the lands burdened. 
What underſtood ſufficienr diſcuſſion ? 

If the heir muſt be further difcuſt who has renounced ? 

Diſcuſſion of principal debitors. 
Caurioner for an executor has the benefit of diſcuſſion. 
Caurioner for a collector, factor, & c. 


Cautioners who have not the benefit of diſcuſſion. 
Caurioner ina ſuſpenſion. 


Wbat underitood lulficicar diſcuſſioa ? 


Donatio mortis cauſa. 249. 


| Deed in contemplation of death, the granter being to travel. 


Bond payable after death, in caſe the gtanter die without heirs of his body. 
Pr wo or hominis in place of a legal proviſion. 


Condition of voidance expreſt, no place for voidance e mortis cauſa, 
Bond granted for an onerous cauſe. 


Dovecoat. 251. 


E 
EjeCtion. bid. 


Entry in vacuam onem. 
What acts of viole 2 infer ejedtion, 
Who have intereſt ro purſue ? 
5 —— whom the action lies? 
at title neceſſary? 
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Eſcheat. Page 252. 


May fall upon a null horning. 
Donarar liable for the debt in che horning. 
What falls under ſingle, and what under liferent eſchear ? 
Imo, Bonds. | 
2do, Rights having tractum temporis. 
3tio, here the rebel ir in the natural poſſeſſion. 
4to, What falls not under eſcheat ſingle or liferent ? 
Effect of liferent eſcheat. 
To whom ſingle eſcheat falls? Imo, To tbe heh 
240, To the Lord of regality. 
ztio, Jus mariti. 
Liferent cheat to whom it falls? Imo, here e ix not taken; 
2do, Liferent office. 
ztio, Liferent eſcheat of an apparent heir. 
Ato, Terce. 
Competition ſingle eſcheat with arreſtment. 
Wich aſſignation. ; | 
Wich an execuror-creditor. 
With an appriſing. 
e liferent eſcheat wich creditors.  Imo, Loſe of year and doy abi iſtes the 
71 
2do, With a baſe infe fement. | 
ztio, Fear and day how computed, with . to the liferent eſcheat my an apparent heir ? 
4t0, Preſenting a ſignature within year and day, if ſufficient to prefer the creditor, 
ent eſcheat once devolved, will I ſtand good againſt every poſterior e. 


Excambion. 2 58. 
Execution. Lid. 


Warrant of execution. 
Warrant how obrained ? 
Execution diſconform to the warrant. 
If the meſſenger muſt ſhew his warrant ? | 
Where parties muſt be cited, and executions gone about ? 
Execution againſt a party within che kingdom, muſt be perſonally, or at his dwelling-· houſe. 
What unde rſtood to be a party's * -houſe? 
Edictal citation. | 
Party forth of the kingdom. 
Denounciation upon a horning, where to be executed? 
Relaxation. 
Denounciarion of compriſing. | | 
Inhibition at whar mercat-crols: d-. | - 
Execution in the night time. 
The execution muſt ſpecify the names and e TI of * party $ 


dwelling-houſe, &c. 

Deſignation of the parties. 

Of = dwelling-bouſe. 

Execution if it muſt bear the date of the letters? 

Execution not particular as to the time * "— was Ow. 
Execution by leaving a copy. 


Muſt bear delivery of a copy. 

If ir muſt bear that the copy was ſubſcribed. 

In execution at a dwelling-houſe, how the copy mult be left ? 
A Copy left with one in name of another. 

In! een how how the copy muſt be left? 

Copy diſconform to the ſummons. 


Three blaſts of the horn. 
Publick reading and oyſſes. 
Six knocks 

Stamp. 


Denounciation upon a horning. pat 
* . Execution 
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Execution manic a body corporate. 
Inchoat diligence not carried on, if it falls by ap of year and _ . 
Execution of a charge to enter heir. 
Form of arreſting a ſhip. 
Executions that require not the ordinary ſolemnities. 8 
Executions bearing in general to be lawfully gone about. ä 
Clauſes implying or importing particular legal * of execution, 
Execution returned blank to the N 
Verbal citation, | 3 

Executor. Page. 272. 

Who entitled to the office 5 : : { 

Cannot be two confirmations of the ſame ſubject at the ſame time. 

Form of confirmation. 

Executor muſt make faith, find caution, Oe. 

Executor may renounce rebus integris. 

Cannot gratuitouſly diſcharge, nor uplift in prejudice of his aſſigney. 

The executor has the only title ro intromet with rhe ſubjects con A: 

Cannot ſafely pay till warranted by a lawful ſentence. 0 

Can he ſtate a debt paid without ſentence pro rata? 6 . 
= pay privileged debts without ſentence. 
pay primo venienti. 

After interpellation by one creditor, cannot pay to another, even upon _ bur * | 

to raiſe a multiple. poinding. 

What underſtood ſufficient interpellation? 

The appretiation in the confirmed teſtament 1s but a preſumprive rule, which may be core 
rected by a confirmation ad male appretiata ; or by a proof at the inſtance of the credi- 
tors, Cc. of higher values. 

Bound to communicate eaſes. 

Every — may take decreer, and the defence of exhauſtion will be reſerved contra ere. 

cut ion 

If an executor die before obtaining ſentence, there is place for an executor ad von execnta. 

Diligence raiſed by the principal executor, will it accreſce to the executor aa non exeoura 2 

What if there be a co-execuror ? 

If the execuror die after obtaining ſentence ? | 

Yer by obtaining ſentence he does nor become nn nor can the executry be attach - 
ed for his debts. | 

Confirmarion of an executor qua neareſt of kin, isa crenplere ritle, and no place for a non 
executa, tho he die before execution. | 

Act 1617 anent retention of che third. 

* 


Executor-creditor. 279. 


Tide of confirmarion. 
If an heretable bond can be the foundation of a confirmarion > 


Tho'anexccuror-creditor die before ſencence, no placefor ee. 
Executry. Lid. 

| What debrs affects the whole head, whar the dead's part only? 
Exercitor. 2 80. 
Exhibition, 281. 


' Who have intereſt ro 8 5 
If one is bound edere inſirumautu contra ſe ? 
_ pee of all writs. | | 
Who liable to exhibite? a 3 | | | 
. © - Etcceptions 
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| Factory when . 1 


Exceptions reſerved againſt an delivery. 
: nn ante omnia reſtituendus 


Exhibition ad gelberudum. Page 283. 


Competent to all ſorts of beirs. 

Competent after arms deliberandi. 

If behaviour bars this privilege ? 

If renounciation bars it? 

Has no intereſt to call for writs of lands, vided? the defunct was denuded. 
Who liable to exhibire ? 
What writs may be called for? . | ; 
No concluſion for delivery. | | 

Nor for compt and reckoning. 


Expences. 285. 


Expences laid out in re communi, 
Expences laid out in obtaining exoneration. 
Expences of plea. | 


= 
Factor 287. 


When underſtood revoked? 
Factors powers, 

Act of ſederunt 1711. | 
Factor entitled to a ſalary. 
Factor malverſing. 


At what period chargeable with the price of victual ſold > 


Factor n acrorio nomine, is he n y liable? 


Faculty. 265. 


Faculties that are confitent i in law. 


Import of clauſes containing reſerved facul ties. 

Faculty when underſtood exerced ſo as to be effectual againſ the diſponee. 

Reſerved faculty if ir operates in fayours of prior creditors ? 

Diſpoſition to an heir with a power to alter, &c. makes him liable to the diſponer 8 dies, 

r be good againſt fingular 
aculty when un exer O as to a — 2 

Comperition of creditors claiming: the faculty. 

Reſerved faculties ftricti j *. | 


Fairs and Mercats. 293. 


Gift of a fair obtained by obreption. 
Stoln goods bought in publick mercat. 


| — of arreſtment in time of fair. 


F alfa demonſtratio. 294. 
Ferry- boat. 295. 
Fe, 
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Feu. Page. 295. 


Feus before par]. 1606, ſecure againſt caſualties of ſuperiority. 
Feus after 1606, with ſuperiors conſent, how tar available? 
Act 1606, how far extended? 

Feu granted by the king's vaſſal upon act 58. parl. 1641. 


F eu. duties. 296. 


Feu · duty in victual, who bound to carry the ſame ? 
Feu-dur ury payable in bear, if barley can be exacted > | 
Perſonal action for payment of feu- duties. e er 


F iar. 2 9 7. 
In See, RPG * huſband Re wite, ho underſtood fiar 3 


be taken to man and wife and their heirs. 

Where the „ flows from the wife. 
Wife's heirs laſt in the inſtitution. 
Wife's heirs firſt in the ſubſtitution. f . 
| 1 2 the wife power of diſpoſal. | 

In queſtions betwixt the parents and children, who underſtood bar; 
Ribe taken conjunctly to parent and child. 
Both father and children named fiar s. 
Children infeft as ſubſtitutes. . 
a - ather * to be liferenter only. 

ueſtions among children, who underſtood far 7 ? 

tlement im — a liferent only. 

7 lars power of uplifting without conſent of the liferenter. 


F. iar abſolute limited. 3 fa. 


Obligation to execure an entail, | 
Clauſes prohibiting alteration of a deſtination. 
Prohibition ro uplift without conſent. 
Simple deſtination. 
Mutual ſubſtitution among children, how far i ir implies limitations? 
Clauſe of return. And Imo, In a bond, and the clauſe ſtrictly onerous. 
2do, In a bond, and the clauſe of a mixt nature. 
ztio, Where it is merely gratuitous. 
4to, Clauſe of return in the deſtination of a land-eflate. 
Where one is limited by a clauſe of return, if he uplift, muſt he find caution to reimploy 2 
Tocher provided i in a contract of marriage, how far has the husband power of en 7 


Fiars of the Vear. 311. 


Debitor accompting. 


Turors, factors, &c. accompting. 
Wrongous i intrometter accompting. 


F idei Sn | 3 1 . 
Fiſhers. Ibid. 
Forfeiture. IBid. 


If ir Jiſhabilitares the rebel's children? 
What carried by forfeiture ? 
With what burdens ĩt is affected? 


(e) 2 | Comperixion 


1 E 11 A B L E 


8 creditors with the donatar of  forfeirure 
Quiquennial poſſeſſion. ; 

Forfeiture of a ſubvaſſal. 

Act 18. parl. 1690. 

— 


Foreign. Page 316. 


Forms of che law of Scotland can only regulate wiks exccnted betwixt 
parties within Scotland ; and therefore foreign writs formal according 
tothe law of the place, will found an action N as being I 


Jure gentium. 


Bond wanting witneſſes. 
Depoſitions not ſubſcribed by the REY 
Extract ofa bond. 


Thelike with regard to any thing done or carifatted 3 in 3 coun- 
try; which carinot be ſubjected to the law of Scotland, whether as 
to proof or effect, but will be judged of by the law of the place fo 


far as founded in the j jus gentium, not where _ ſtatutory. 


Payment ſuſtained probable by v itneſſcs. 
Cedenr's oath ſuſtained againſt onerous aſſigney. 
Intromiſſion with a defun&'s moveables abroad, villa nor infer vitious intromidion. 


: | What if betwixt Scotſmen, and to have execution in Scotland? | 

7 + But as _ laws of a foreign ſtate have no _— er N I» 
\; 5 | rium, ence in Scotland upon foreign deeds w r 

= 1 the law T2 Scotland. — 4 


Foreign — muſt be incimared. 
Engliſh act of curatry fe ING 
Proceſs in bed 6 upon a 3 Par} 


Perſonal bond executed according to the forms of the place, muſt be 

effectual in Seotland, tho! it be to diſpone ſubjects in Scotland. 

But effects locally in Scotland, muſt be under the direction of the Scots 
law, as well as perſons in Scotland ; and the conveyance of ſuch ef- 
fects muſt be in the Scots form, juſt as much as an obligation grant- 


e ed in Scotland to one in another country. 


Heretable ſubject bequeathed in a teitament. 
Teſtament made by a baſtard. 


Nuncupative will. 
Teſtament confirmed in England. 
Aſſignation to moveables not in the Scots form. 


P the law „ 
Annualrent by what law _— whether of the creditors country 
or debitors? _ 


Foreign decrees how far efſecual in Scotland? 
Adio rei judicate. 


Exceptio rei judicate. 


F oreigner. 2 24. 


2 if "Ia can bold undi in Scotland? | | 
Bound to find caution for expences in initio litis. | | 3 
8 foreizuer? | \ 


| Forreſt. 325. 
Forisfamiliation. id. 


Fa TITLES 


Forum competens. Page 326. 


Forum competens ratione domibilii 5 
Forum delicti. | 
Forum competens ratione ret ſite. | 
Arreſtment ſuriſdictionis fundande gratia. 
Arreſtment of the debitor's perſon. - 
Border-law. | 
Burgh-law. 
Arreſtment of the debitor's effects. 
Reconvention. I 
Arreſtment laid on in the hands of a perſon not ſubject to the juriſdiction. 8 
Forum competens with regard to executors, factors appointed by the _ 7 | = 
Lords, &c. DEE | 71 . | 
Teſtament, within which diſtri muſt it be confirmed? 
Fraud. 331. 
- Fraudulent concealment. 
Falſe allegation. ; 3 | 
Granting a bond, and taking a diſcharge thereof of the ſame date. 
Underhand dealing. | | 
Latent deed preſumed fraudulent, in order to protect againſt creditors. 
One purchaſing goods, knowing himſelf to be inſolvent. 
Facility and lefion, without condeſcending upon acts of circumvention. 
Diſpoſition ellicited by a curator upon majority. 2 
Deed not read at ſubſcribing. | 
 Funeral-charges. 338. 
General Aſſignation. 338. 
What underſtood a general aſſignation? | 
| General legacy. . RA 
General clauſes in an aſſignation, what they import? | 
If a general aſſignation will carry ſubjects the granter knew not of. 
General Diſcharges and Renounciations. 340. | 
General clauſe in diſcharges, preſumed ro comprehend perſonal debts. : - 
Not hererable debts. | | | 
Nor a claim for relief. 
Nor a right of reverſion. 
Nor a back-rack. | | | 1 > 


Nor a liferent proviſion. 
Nor an action of improbation. 8 3 
General diſcharge, it it is preſumed to comprehend a debt ab ante aſſigned 2 


If preſumed to comprehend a debt wherein the granter is ſubſtitute only ? 


If preſumed to comprehend legal proviſions ? 
If preſumed ro comprehend an undelivered bond of proviſion ? 


General ſubmiſſion. 345. . 
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. Letters. Page 345. 
Gift of Baſtardy. 346. 


Competition. 
What it comprehends? 


Gift of Eſcheat. id. 


Formalities of the gift. 

Gift of ſingle eſcheat, how far extended? 

Gift of liferent-eſchear, how far extendedꝰ 4 

Competition berwixr gifts of eſcheat. 

Competition berwixr a gift of liferent · eſcheat and a diſcharge of the ſame. 


Donatars backbond. 


Barons of . functi by the firſt gift. 


Gift of F orfeiture, 348. 
Gift of e 3 49. 


What ir tompretedls ? 
e ha betwixt gifts of nonentry. 


Gift of Ward. Bid. 


Gift of ward and marriage. 


Of ward and nonentry. 


Glebe. 3 50. 


Whar miniſters entitled to a Aube 2 
Kirks being unired the miniſter hath right to both glebes. 
2 juriſdiction in deſigning glebes. 
Form of deſignation. 
Glebe out of what lands delignable? And Imo, Krk — 
— — iow hams 
tio, s ts lands. 
— Temple- lands. 
Once deſigned and poſſeſt, cannot be a ſecond deſignation. 


Fenel and paſturage. | 
ance] Ccomperenc ro the bereror whoſe land is taken for a — 


Grounds and Warrants. 3 5 3. 


2 and other warrants umeceſry after twenty years. 
General and ſpecial charges. 


War and precept. 
Ei 


Procuratory for uſing an zorder of redemption. 
Compriſing. 


To ſupport a decreet thedefender bound only ro ne che grounds and warrants Fae | 


belong ro himſelf. 


Decreet of an inferior court. 
A bond reduced, — up ently or eden 7 


Heir 


"AS. 
> 4 


of the TITLES. 


Heir and Executor. Page 356. 


Heir purſuing for a moveable debt. 

Heir's intereſt in the moveables. 

Relief among heirs. 

If the heir is liable for the relict's aliment till the term? 


Heir apparent. 357. 


| 2 heir entitled to continue his predeceſſor” s poſſeſſion, and to defend, tho? not 
urſue 

Competition about the poſſeſſion. | | | 3 

What right has he to the rents? 

Apparent heir's 22 of ſelling his predeceſſorss eſtate at a publick ap. 


Redemption of appriſings from * heirs. 


Heir cum beneficio. 36% 


The act 1695, if ir 1 ? 

This privilege competent to a ſecond apparent heir, after death of the 23 
Form of making up inventary. . 
May pay primo venienti. | 

Mutt pay or aſſign. 

Creditors preferable according to their diligence. 
If the ſubject is free to the heir, upon payment of che proved value? 
If he muſt accompt for the profits he —— the — ? 


_- Muſt communicarctiles. 


Heir portioner. * * 


What falls to the eldeſt as a frapuun ? 
Action commeni dividando. 


H eirſhip moveables. 364. 


What n are heirſhip ? 

Who entitled to have b ? Imo, Heir f a prelare. 
A2do, 97 a _— 

3tio, Of a burgeſs. 

In what caſes not claimable ? 


Heretable and Moveable 366. 


Fructus naturales & induſtriate. N 

Bygones are moveable. Imo, Blench-daties. | | — 
2do, Feu-duties. | | gn: | 
ztio, Cajnalties of ſuperiority. 
4to, Annualrents of a bond containing a ſubſtitucion of beirs, 


As to heretable and moveable, us mortis dum. 
Bond with a clauſe for annualren ore act 1 I. 
Rights having trachum temporis, 
Share of an incorporate ſtock. | 
Obligation to lay out money upon Wbt ſecurity, | 
_ —, 1 laid out upon heretable ſecurity. +2 5 | 8 \ 
gnation of a ſecluding execurors. | 8 
| "FS - | C.reditot 


TIE LIFE 


Creditor or debitor 2 before the term of payment, 
Imo, Of a bond heretable by a clauſe of annualrent. 
2do, By a clauſe of infeftment. | 

zn10. By a clauſe ſecluding executors. | 
Sum moveable notwithſtanding of real ſecurity. 
Price of an hererable ſubject. 
Adjudicarion upon a moveable bond. 
Acceſſory ſecurity. Es 

—_ Surrogatum. 

"4 = pre” Claim for relief. 

5 Diligence upon heretable fabjeds, 

Þ | | If a decreer makes a ſum moveable 2 | 

St 1 It requifirion ? | x 

Bo If a charge of horning ? 

1 I Bond ſecluding executors, if rendred moveable by diligence ? 

g 15 Diligence upon a comp! 


7 | Diligence againſt a cautioner. 5 „ 
_ . The laſt ſtep of diligenceis the rule. 5 35 : 
=_ | What if the diligence be null? | | „%%% gh 


Heretage and Conquet „ 


Bond: ang executors. 
1 _ upon which infeſtment has not paſt. 


H erezeld. -Y 157 


In v hat caſes due ? 
i * of a herezeld entitles the heir to continue in poſſeſſon. 


H lomologation. 377. 2125 


Deeds directly inferrin Ss. 
* Inchoar act nor perfected. 
Silence, in what caſes it infers conſent ? 
- Conſent cannot be preſumed where the right is not known. 
Facts inferring knowledge of, and conſent to, the right quarrelled. 
Legal ſteps, paſſing of courſe, infer nor conſent. 
Acting in one _—_— if it infer conſent, neceſſary to be given in another capacity . 
Conſent pn where the deed can be aſcribed ro another cauſe. 
Taking be of a reducible right, while it ſtands, no bomolcgation. 
Homo ogation of a part, is homologation of the whole, 
Accepring of a part imcontroverted. | 
Proteſting takes off the preſumption of conſent. 
If homologation can be inferred from the deeds of an . Ei, 
Effect of homologation. And Imo, If it will validate a null deed ? 
2do, If it 2 8 ? 


; H oming. 3 84. 
Houſhold pleniſhing. Tbid. 
Husband and Wife. Ibid. 


What ſubjects fall fub communione bonorum & debitorum, 


Bygones fall ſab communione. 

nd bearing annualrent fallsnor. 
Nor a bond having a clauſe of infeftment. 
Bill ofexchan 4 falls ſub communione. 
Claim of reli | 


3 


# 


Bond 
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dl 


Bond aſſigned before marriage, tho? not intimated. 
Right having tractum futuri temporis, 
Bond containing ſubſtitutions. | 
If an illiquid or conditional claims falls ſab communione ? 
-  Hererable debts due by the husband, burden not the goods in communion. 
Nor heretable debts due by the wife. ; 
Rentsor profits of hererable ſubjects, falling due during the matriage,go into the comminigr 
The wife's hererable ſubjects rendred moveable during the marriage, if they fall ſub commu- 
nione? l 
Moveables accruing to the wife during marriage, if they fall ſub communione 2 
Money lent or given by a wife, preſumed to be the husband's. 
Goods peculiar and perſonal to the wife that fall nor ſub communione. 
Jus mariti, if it can be renounced ? 


Huſband how far liable for his wife's debts, contrafted before martinge? 


Liable to all perſonal debrs contracted before marriage. 

And to the current annualrents of heretable debrs during the marriage. 
Liable to heretable debrs contracted before marriage in quantum lucratus. 
When underſtood /ucratus ? 

Liberated from his wife's moveable debts by diſſolution of the n 
Unleſs he be /ucratus by the marriage. 4 

And even then ſubfidiarie only. 


Mutual duties betwixt huſband and wife. 
Husband bound to aliment and provide for his wife, 
Unleſs he be inſolvent. 
The wife if malcreated may withdraw, and is entitled to a i maintenance. 
The husband if bound to provide his wife in a jointure ? 
Relict's aliment till the term after her husband's deceaſe. 
Mournings. 
Expences upon the birth of a poſthumous child. 
Husband and wife's funeral expences. 


Huſband's s powers with regard to management of the common ſtock. 


Adiminiſtration of the goods in communion. | 
Management of the children. 


Huſband curator to his minor wife. 
A married woman's deeds, in what caſes effectual againſt herſelf, the 


huſband conſenting or not conſenting ? _ 
Furniſhing to a wife. And Imo, Where the husband is bound to aliment. 
2do, Where ſhe has à ſeparate aliment ? 
ztio, Where the husband is bankrupt. 
Her perſonal bond for borrowed money TY rho? the husband conſent. 
Nor a bond of proviſion, : TR 
Unleſs payable after her death. | 
Perſonal bond. yl in order to lead an * | 
Wife's perſonal bond for borrowed money not o. jure null, "risa ground of ation, they 
* elidable by exception. 
Bond for an antecedent onerous cauſe. 
A wife is at liberty to bind herſelf in all obligations with regard to her own proper- 
ty, provided it be with the husband's conſent. 
She may alſo alienate her property with her husband's conſent, whether gratuirouſly or 


onerouſlly. 


May exerce all acts of ordinary adminiſtration, with regard to her on Property? 


without the busband's conſent. 
May bind herſelf without her busband's conſent, ubi agitur de Iucro. 
Husband's conſent how it muſt be interpoſed ? | 
Whar if the busband, be under a natural or legal incapacity ? 
A married woman's deeds, in what caſes effectual againſt ul huſband? ? 


Wife preſumed'ro be prepofita negotiis domeſticis. 
How far the 22 preſum'd to extend? 
Where the wife carries on traffick under her husband's eye. 


Inhibition takes off the preſumption of prepoſitura. 
After proclamation of banns, the woman is conſidered to be in che . 


caſe as if actually married. 
Barr'd from granting any gratuitous right after braut 
What proclamation ſu cient? 0 


What if there is no proclamation? 
A wife cannot prejudge herſelf more than her husband afrer ck. 


The wife how far valens agere without concourſe of her huſband 1 
Cannot purſue without W authoriſed by her husband, or a curator ad lites, if he 


decline. c 0 
| 5 (80 | It 


13 [ E 1 If ſhe can — legal — witbout concourſe of her husband. 
0 If ſhe may appear for ber intereſt in a proceſs without concourſe of her husband. 
Wi ; May have action againſt her husband. 
3 Bur muſt have a curator ad lites. 
3 May proſecute legal diligence againſt her wad wichour being authoriſed 1 by a cu- 
= rator. 
St | | 5 It a woman can be cut our of ber intereſt by lapſe of tiene during the couverrure ? 
3 . | bend bound to do diligence for recovering his wife's tocher. | 
1 VUnleſs where — 1 the wife herſelf. 
The wife's perſonal privileges. 
In what caſes liable to perſonal diligence? 
Actio rerum amotarum. = 
Deeds betwixt huſband and wife during me, 
Pure donarions in What caſes irrevocable > - . 6 
In deeds betwixt husband and wife, where there are clauſes in fayours 5 third parties, 
theſe not revocable however gratuitous. e 
Poſtnuptial contract not e. 


Nor other mutual contract. 5 
Liferent proviſion to a wife ffante matrimonio, if revocable > - 
Proviſion granted to the husband flante matrimonio, in 3 of tocher, if reyocable 0 
Remuneratory donarion. 
Donation after proclamarion of banns. 
Revocation how barr'd. 
Power of revocation when it ceaſes. 
Form of revocation. | 
Contract of ſeparation bona gratia. 
When ſuch a contract is revoked all things are reſtored i in /atu gao. 
Contract of ſeparation upon a ſufficienr ng ae 
Marriage diflolving within the year all things are reſtored b:nc "SY 
Holds _ way in 6 or ſecond marriage. 
Rigbts berwixr husband and wife. 
Rights flowing from third parties in contemplation of the 1 | 
Marriage * ents. 
Expences laid out during marriage. 
What if a live child be born? 
Where marriage is diſſolved through the fault of the parties. 


H ypotheck. Page 41 * 


Corns are by pothecated for the rent only of chat year whereof they are the growth. 
And for that year's rent they remain for ever hy pothecated. 
Hypotheck upon the ſtocking ſubſiſts but three months after the year's rent falls due. 
© | Landlord's power of detention in virtue of his hypotheck. 
| Stocking taken off the ground may be brought ack via facti, provided it be done de 
recenti. 
Landlord's proceſs againſt intrometters with ſubjects hypothecated. 
Wo if — incromerte has left — to anſwer year 's rend? 
No hypot upon cloth or manufactures. | 
Tack of fiſhing. N | 5 
Tack ot a burgb's cuſtoms. 
Britiſh ſtatute anenr the hypotheck extends not to Scotland. 
1 of invect᷑a & illata in an urban tenement. | 
Hypotheck competent to writers and agents. ä 
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BY Hypotheck upon a ſhip for furniſhing. 
£6 Hy upon the — _ the freight. 
my | Mariners hyporheck for their wages. 
RA No TT upon 1285 for ihe price. 
| he: 
Ale * F vrioſſty. 420. HE REST 
Imbecillity. 421. 
 Lefius ægritudinis. | f'6 0 
| £ 1 „ 
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"of the TITLE S 


Zſlus amoris. 
Levity. 
Perſons dumb and deaf. 


Implied Aſſignation. Page 422. 


The principal conveyed, acceſſories follow. | 

A diſpoſition of lands implies a conveyance of mails and duries. | 

Conveyance of a ſubject to which the diſponer has not right, if it implies a conveyanes 
of all right in his perſon relative to the ſubjxe >» | 

Infeftment of annualrent granted by one not infeft, what ir carries? 

Conveyance of ſuperiority does it carry caſualties already fallen? 


Implied Condition. 423. 


In a bond of proviſion ay nu at a certain age: 

Payable at the granter's deceaſe, or ar a diſtant term certain. 

Bond containing ſubſtirurions. | 

In aſſignations omnium bonorum. 

The above implied conditions have no place in onerous deeds, * | 

The end failing with a view ro which the deed was granted, if this will looſe the obli- 
— en. : ; 

A Znal ſettlement overturned in one particular, how far effectual as to the remainder 3 

Obligation granted upon ſuppoſition of a fund of payment, which the granter is after- 

. _ wards deprived of. | | . 

Renounciation granted upon the ſame ſuppoſition. | | | 

Obligarion granted upon an expectancy, how far the diſappointment vitiates the ſame > 

Alimentary proviſion, will it fall when the credicor comes to be otherwiſe provided? 

Impulſive cauſe falſe. | Fo | 


Condition /i fone liberis. 5 | ER 
Implied Diſcharge and Renounciation. 430. 


Acting as ſuperior by receiving caſualties of ſuperiority, if it imply a diſcharge of any 
claim to the property. ' 1 | 

Granting a precept of clare, if it imply a diſcharge of any caſualty of ſuperiority > 

Granting a precept in obedience. „ | _ 

Superior purchaſing in the ſubject alienated, whereby recognition is incurr d. 

Removing how paſt from? ; 8 15 | 

Accepting a rack implies a renounciation of the property. 3 

Accepting a new rack, how far it implies a renoundiation of a former? 

Conventional penalty excludes not the legal penalty. | 

Irritancy incurr'd, how paſt from:? 5 | 

Inhibition of teinds, how paſt from > | . 

Requiſition or premonition, how underſtood paſt from? 8 

Decreet arbitral. ä 

al exception. | | 

Proviſion of conqueſt, 5 : . BR 

Conyentional proviſion, how far it implies a diſcharge of the wife's legal proviſions ? 

Confirmation of a baſe infeftment, ſecures not from ward or other ordinary caſualties. 

If ir ſecures from liferent-eſchear > _ 5 ES 

Secures from recognition tho? incurr'd. ER e 

If a baſe right confirmed can be brought in computo by the ſuperior, to infer recognitĩ- 

FO on ** — — | „ 5 8 

it can t 3 computo by the vaſlal to ſave from recognition. | 

Publick infeftment of rhe oe —_ lands does nor ſave-from recognition, if the baſe 
infeftments granted by the purchaſer and his author extend above the half. 

But a 2 infeftment of part of the lands is ſafe againſt recognition, if not already 

| incurr'd, h | 

A publick infefrment cannot be brought in computo to infer recognition againſt baſe alie- 

nations. 35 . 

Novo damus ſecures againſt all claims to the property, but not againſt caſualties burden- 
ing the property. | | | 2 | 

Novo damus virtually a confirmation of all anterior baſe infefrmens. 

Charter of reſignation from the crown implies a confirmation of no baſe right or ſervitude; 
rho* mentioned in the charter. | | 


| A right of reyerſion in the ſuperior's * not hurt by confirmation. 
5 | » 2 


Nor, 3 


Nor does it bar him from —— ex capite inhibitionis. 

Conſent implies a non repugnantia as to all right at the time in the conſenter's perſon. 

Conſent by one who has legal objections. | 

Conſent ro a diſpoſition of warrandice. 

Conſent to a diſpoſition in a minute of a marrĩage- contract. 

Conſenter and joint diſponer. 

= whoſe truſt is taken off his hand, cannot afterwards be challenged for want of di- 
igence. 

*. — of _ cannot be claim'd afcer decreet is extracted. 


— > 


| Leif Obligation. Page 440. 


- La - = 


4 Implied Power. 441. 
| Implied Will. Ii. 


Improbation. a 
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This action to whom competent 2 
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= Conclufion calling for all wrirs in 28 

_  Cerrification cannot be granted, unleſs improbation be libelled. 

_ As likewiſe certiſication of falſhood for not production. 

= The ſtile of a certification in an improbation. 
1 M ho muſt ſarisfy the production? | 

. | What terms allowed for production? 

: 1" Defender muſt produce reſerving his defences. 

ij In what caſes extracts ſuſtained to farisf! — ? 

= j | A condeſcendence that the writs called for are in a private hand, not ſufficient. 
3 j Tranſumpts, if ſufficient ro ſtop certification? 

— No certification contra non producta, where the defender produces, and offers to erclude. 


Certification refuſed, here the purſuer, his predeceſſors or authors have acknowledged 
the writs called for. 
If rhe defender may produce to ſtop certification in the ä allowing the redu- 
© Rionto goin abſence. | 
Improbation not ſuſtained againſt titles of honour, | 
Certification has no effect, further than to ſupport the purſuer's intereſt. 
; Grounds for reponing againſt a decreer of cerrification. 
Summar incarceration _ — of forgery. 
Abiding b). 
Purſuer muſt conſign L. 40. 
After — — the ou manner of umprobarin, if if che indirect is $ competent ? 
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Indefinite intromiſſion. 458. 


Applicable : in derives eren. 
Preferable right. 
72 eſt _ — 

Jus nobilius. 


Applicable in ſortem giuſdem generis. 
A ndefinite Payment. 460. 


' Ele&io oft debitoris. 

Antiquius debitum. | 

Sum not bearing annualrenr. 

Sum wherein the 1 5 making * is e debitor. 


Indemnity. 461. 


Indeviſible. 


of the TITLES. 


Indiviſible. Page 462. 


Decreer-arbirrl _ vires. 
Decreet-arbitral where points are referred to the determination 1 
Writ of importance ſubſcribed but by one notary. 2 
Teſtament where the executor is a ſubſcribing witneſs. 
122 legacy above L. 100. 

etour. 2 


Ned partly ultra vires. | | | 
Induciæ Legales. 465. 


ry a ſummons. 4 | 3 | . 
If a ſummons upon the paſſive titles can be raiſed and ed during 7 ” 
days of the charge — heir? ö * 
Citation of tutors and curators, - 
Induciæ before inferior courts. 
Induciæ in a charge of horning. 
In J baron decreets. 
In a decreet- arbitral. 
Induciæ in criminal ſentences. 
In reductions and improbations. 
In citations pro confeſſo. : 
Days how compured. 


Annus deli berandi. 


To whom competent? 
From what time it runs? | 
What diligence _— done, intra annum? 
—— 8 wa | paring _— anmuzm ? 
roceſs, in what caſes it muſt ſtop, the defender dying pendente lit, 
This privilege how loſt ? - ” | OY e 


Infeftment. 469. 


Saſine an eſſential ſolemnity. 

In whar caſes ſaſine not neceſſary ? | 
R-nounciation not habilis modus transferendi domint. 
Effect of reſignation. 

Infeftment of burgage-lands. © 

Baſe infeftment in burgage-holding. 

Method of obtaining infeftment by an heir. 

Method of obtaining infeftment by an appriſer. 

By a ſingular ſucceſſor after reſignation is accepted of. 


Inhibition. 472. 


S 


Stile of inhibition. 5 
If the debt muſt be condeſcended on in the inhibition? 

Inhibirions paſs cauſa cognita. 

Inhibition bur a perſonal prohibition, 

What ſubjects are affected by this diligence? | 
Reaches adquirendaa. | wt | 

Has effect only againſt voluntary deeds, and what are underſtood voluntary deeds, 
Tf it ſtrikes a * renounciations? e | => 


If good againſt recognition? 
If good againſt a conditional alienation ? ; 
If ix not only protects the debt, but all diligence following thereupon? 


But inhibition has effect only from the decreet of reduction. 


Operates not in favours of third parties. : 
Eke of the reduction how reſtriſted by the purſuer's want of intereſt ? 


SB. Innovation. 477+ 9 
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Has no effect as ro moveables or rade! execution. 


nterdictor author in rem ſuam fieri nequit. 
Voluntary interdiction falls by the death of the interdictors. 
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Ixritancy when purgeable > And Imo, Pactum legis — Pignoribus. 
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Offer of payment if it ſtops incurring the irrirancy? 


Prorogation of juriſdiction. 


Decreet pronounced in vacation time, how prorogated ? 


Prevention in cumulative juriſdictions. 
8 of the court of Seſſion. 
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I nterdiction. a Page 478. 


Virtual interdiction. 

Solemnities in publication. 

What effect it has before publication 2 
Whar effect after publication? 


Strikes hot againſt onerous or rational deeds. 
Interdictor's conſent, if it muſt be formally adhibired. 
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Reducible where deſtitute of a rational foundation. 
Reduction upon this head to whom competent? 
$a f i 


Intimation. 482. 
Intruſion. bid. 
—— P | 


Legal irrirancy, ob nom ſolutum canonem. 

Conventional irritancy ob non ſolutum canonem. | 

Whar if the ſuperior be not infeft > LEED : 
What if part be paid? | | 

Effect of a clauſe, Si petatur tantum. 

Legal irrirancy upon aſſigning or ſubſerring a \renral-right. 

Is marriage ſuch an aſſignation as to infer the irrirancy 2 


If negligence in preſerving the ſubject infers an irrirancy > 


Irritancy is not a voidance of the right, makin _ voidable only. 
Irritancy ob non ſolutum canonem, how far effectual againſt third parties? 
If irrirancy takes place here the condition becomes impreſtable > | 


2do, Irritancy ob non ſolutum canonem. 
ztio, Other irritancies in feus, tacks and rentals. 
4to, Conventional irritancies in bargains and contracts. 


Juriſdiction. 49 1. 


Judge, What authority he has extra territorium? 
Parts of a barony in diffrent ſhires. 
uriſdiction how diſmembered > _ 
ffect of a depuration. - 
What caſes muſt be tried by an inqueſt 2 


Decreer pronounced by an incompetent court. 


Prorogatio de loco in locum. 

De cauſa in cauſam. 

Prorogation of a commiſſary decreet above L. 40. 

Prorogarion of the juriſdiction of a judge, againſt whom there lies a perſonal objection. 

Prorogation of the juriſdiction of the court of ſeſſion, in cauſes where = are not . 
yas firſt inſtance. 

Propenins other defences after a declinator is repelled, no prorogation. 


To what cauſes the juriſdiction extends? 
Cauſes in which they cannot judge at the firſt inſtance. | , TE 
Actions peculiar to this court. „„ 


Power of advocating cauſes to themſelves. 


| "Ow of advocating from one court to another, where ey have no juriſdiction i in the 


cauſe. 


Criminal 
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of the. TITLES 


Criminal ariſdiction, 
Nobile officium. Imo, Proof ex 400 
A2cdo, Suppoſing omiſſions in deeds. 
ztio, Interpoſing authority to the deeds of private parties. 
Power of naming factors. | 
Modification of priſoners aliment. | 4 
Modification of the fiars. | 1 
Inferior Court. 
Juriſdiction. 1mo, With * to improbations. 
2 co, Zjection. 
ztio, Contravention. | 
- 4to, Proceſs of transference, a 3 ; 
5ro, To what extent can they fine? | a 
Gro, Cannot review their own decreets. | | 
Vacation diſpenſation. 
Execution of Sentences. 


Admiral court. 
Juriſdiction. 


Baron court. 


25 22 in civilibus. 


criminalibus. 


Ns — belonging to proprietars who are not King' s vaſſals. 


uriſdiction of theſe who are infeft cum curiis. 
Commuſlary court. 

Superior and inferior commiſſaries, end their privileges. 
1 

imited that they cannot judge in cauſes above a certain ſum. 
Aſſeſſors. 
Where the courts muſt be held. 
If commiſſaries muſt reſide where their courts are held > 


Dean of Guild court. 


Court of Exchequer. 
Juriſdiction. 
An action lies at common law for redreſs, where the batons of excheqer are guilty of 
partiality in completing gifts proceeding from the crown. 
uſtices of Peace. 
1323 : 
ower of fining for n. | 
drum. 
Defender muſt be allowed a procurator, and rime to prepare defences. 
Summar execution. 
Lyon Court. „ 
uriſdiction. | 
here the court mult be held. 
Charity box. 5 : 

Regality Court. 8 3 
A Lord of regality may pal before his own bailie. | 
Hererable bailie. 

Sheriff Court. 


2 | 
actment before the ſheriff to appear before the court of juſticiary. 


What court competent for regiſtration in order to dee 


Jus quæſitum tertio. Page 511, 


tipulation i in favours of a third party. 
her for behoof of a third party. 

—5 to pay money to a third party. 

Backbond when underſtood to be deſigned in favours of third parte 

What action competent to the third party? 

Among third parties having an intereſt, who is preferable 5 

Voidance of the principal right, will i it void he rhird * 's inrereſt > 


Jus ſuperveniens authori accreſcit ſucceſſori. 5 13. 


Where the author is liable in varrandice ; . 
(h) 2 | | Where 


. 


I 


| Where the author is not liable in n 
To which ſucceſſor does the right accreſce? 


** 


Jus tertii. Page 515. 


Purſuer muſt qualify a legal intereſt, cterwio proceſs. ny 
Competent to the defender to found upon a rhird party's intereſt or other argument, ro 
—— — ; — — itl unleſs I - qualify legali reſt, 
not competent to obj ainſt my party's title SI can quality a inte 
And — underſtood — lega 4 5 | | . 
Objections, privileges, &c. competent to ſome and not to others. 


K 


5 1 er „ 1 3 


eee 


King. 5 23 - 5 
Grant from the crown muſt paſs the ſeals. . | | 
n Annexed property. 85 
Power of granting juriſdictions. | XY N 
5 Power of revocation. liver? 
5 Not to be prejudged by neglect of his officers. > 
; King's privilege as creditor. —a 
; | 6 - o : | 
| \ King's Advocate. 525. 
| When a ſpecial warrant is requiſite ? | | 


What crimes may be purſued without concourſe of the privare party? 5 
To what actions is the concourſe of the king's advocate requiſite? 5 
If obliged to give his informer ? | 


wa Palace, 526. 
T | Kirk. . 

Who muſt uphold 45 kirk ? 

Bell. 

Diſpoſal of the area. 


Kirk Patrimony. 527. 
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1 Religious houſes cannot be feued or ſer in rack. | | 
51 . Dean cannot grant a tack without conſent of the chapter. | 
4 Chapter: conſent how to be interpoſed > 
3 Stipendiary cannot ſet a tack to continue after bis death. | 
of Tack cannot be ſet during the currency of a former. 
7 Tack ineffectual, if it has not attained poſſeſſion before the granter's death; 
1 Or if ſer, to take place after dearth. 
1 Tack cannot be ſet with dimunition of the rental. 
5 For how long ſpace may racks be ſer > . 


Tacks fer during the granter's incumbency. 
Feus granted by churchmen. * 
If they can change ſimple ward into taxt-ward ? 
Erection of kirk-Jands into temporal lordſhips. 
4 Superiority of kirk · lands annexed to the crown. _ 5 
Perſonal ſervices taken away from ſuperiors of kirk- lands. | 
Suit in preſence at the head court. TED | a 


ad, 332, TER 
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of the TITLES 
Læſio ultra Duplum. Page 532. 
| Lawburrows. , Lid. 


Raiſer of Laburrows muſt make faith, that he dreads bodily harm. 
Caution in lawburrows. | "T0 
carr | 1 

| * whom may Lawburrows be taken out? 7 
Acts of contravention. © eb 


Action of contravention how underſtood paſt from? 


Legacy. 535. 


What underſtood a legacy > | 
Legacy payable our of the free gear only. 
Competition among legacies, And, Imo, A legacy ad pias cauſas. 
| 2do, Special legacy. | | BE | 
\  _ tio, Additional jointure left as a legacy. 
Legacy tranſmits without confirmation. 


. Legal Diligence. 536. 


An hererable bond when ir becomes perſonal, ſo as to be the foundation of diligence. 
Purification of a conditional debt ſo as to be the foundation of diligence? | 
Diligence in what caſes ir can be raiſed, wirhour intervention of a of regiſtration? 
Proceſs againſt a caurioner before the principal be diſcuſt. | 
Proceſs before the term of payment. . | | 
Horning before incurring the failzie. 
Arreſtment upon a debt in diem. 
Adjudication upon a debt i diem. 
Inhibition upon a debt in diem. 
Arreſtment upon a dependence. 


Inhibition upon a dependence. ö | 
Inhibition upon an obligation ro compt and reckon. 


Inhibition upon a conditional debt. 
Inhibition upon a negative obligation. 


Legitim. 543. 
C ED 
Is only of the father's means. | | f 
ho entitled to a legitim? Eh | | | . 
hildren have right to the legitim proprio jure without confirmation; 
Forisfamiliation. ES | ; 


Renounciation of the legitim, what effect it has? 


If the wife renounce her intereſt. : 
Legitim how far ſubject to the father's power of diſpoſal. 


Letter of Credit. 546. 5 
Letters of open Doors. f 5 
Letters of Supplement. bid. 5 
Liferenter. 548. 


4 
/ 


EET. , 


Liferene-right of lands, what iscomprehended therein > And, Imo, If it carries a right to 5 
7? kd — | N 2do, EE | 
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2do, Coal. 
ztio, Power to hold courts. 
Liferent by reſervation. 


Power of 3 liferented ſums. 


Cautio uſi 
Cui incumbit — of the ſufficiency or inſufficiency of the houſes > 


Lis alibi pendens. Page 5 50. 


Lis Pendens i in a Ie jarifdiion. 


_—_ 551. 


. 


— 


; Litigious by proceſs. . 
Whar underſtood to make a lis pendens. | 
Aſſignation granted pendente Ile. 
Marriage pendente lite. 
Encroachments pendente lite. 
Executions, &c. if they can be mended after being produced in proceſs ? 


Executions of legal — — after 2 
Titles made up pendente lite. 

Litigious by arreſtment. | 
Common debitor cannot diſcharge after arreſtment. 
— not purchaſing)in publick mercat. 


Bars the com ng ys from aſſigning. 
Arreſtee can do no deed to diſappoint the effect of the arreſtment, 


Mos . 

Litigious by denounciation upon a horning. 

= 2 after « 2 | | 
Alienation after denounciation. | | [ 
Bars not complering tights where there is an ancecedene obligation. 
If it bars payment and other deeds of ordinary — — ? 
Tack granted after denounciation. | - 
Act 147, parliament 1592. 

Litigious by denounciation 1 8 apprifing and citation upon boſs 

dication. 
Alienation after denounciation. | | 

Tack granted after denounciation. 

—— granted in conſequence of an antecedent obligation. 
ora. 

Litigious by inchoat inhibition. | 
Alienation after inchoat inhibition. 

Litigious'by uſing an order of lemptin 

Litigious by infeftment. 


Locus poenitentize 560. 


Where writ is te. 

Locus A the writ be perfected. 

What writing ſufficient to bar pœnitentia? 

Ub; res non e nd | 

Rei iterventus. | © : | | 

Packs nue, 3 . - 
4 liberatoria. 

Where writ is not neceſſa | : 

Where the bargain is — 2 to be perſette m 2 

Locus penitentie after writ is interpoſed. | 


LS 
| Manſe, 56s. 
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Who liable to build and repair. 
Miniſter's claim for houſe-renr. 


Marriage, Avail of. Page 567. 


Form of requiſition. 

Double avail at what time due? 

Single avail at what time due? 

If due where the ſuperior conſents to the marriage? 
Conſent how inferred? 

Refuſal if purgeable. ? 

Parage and diſparage. 

Suitable jointure. : 

To which ſuperior does the caſualty accrue 3 
Modification of the caſualty. | 
Fraudulenc marriage in order to diſappoint the caſualty. 
Perſonal action for payment. 7 e 


Meditatio fugæ. 571. 


Warrant for ſummar incarceration, who may grant the fame? 
If ſuch warrants are granted by the court of ſeſſion? 
Goods ready to be tranſported our of the kingdom. 

Wirneſs ſub meditation | ; 
Summar warrant to apprehend a bankrupt who is fled. 


Member. of Parliament. 572. 
Privileges. | | . 1 
Fees to commiſſioners of parliament who liable? hears 


Meſſenger: 573. 
Mull. 574- 


A mill does nor paſs as part and pertinent. 

Unleſs in a diſpoſition of a barony. 

Proprietar of thirled lands cannot build a mill within the thirle. 
Nor ſer up a hand- mill. . e N 


Minor. 575. 


Pupil not liable to penalties, 
Nor to impriſonment; 5 
But decreer may paſs againſt him. 
Cannot be decerned as a haver of writs. 
r depo he verity of his debt 
ot to ne upon the veri . 
If a minor can be a meſſenger? * 
If a tutor? COT 
If an arbiter ? 
If a commiſſioner of ſupply > | 
What a minor can do without conſent of curarors > 
What a minor cannot do even with conſent of curators ? | 
Minor wanting —_—_— 6 j 7 4 | 
Deeds ih minority when ipſo jure null, when requiring a reſtitutio in integrum 2 
Proceſs at a — ſell his land for — * of debt. | 5 
Leſion how ir muſt be qualified to found a reſlitutio in integrum. And, Imo, Leſon in 
extrajudicial proceedings. | 
2do, Lefion in taking legal ſtept. | | 
ztio, Leſion in judicial proceedings. 


„ 


No reſtitution till the other party be alſo reſtored. „ | | 3 
A minor dealing in traffick or other buſineſs, if he can be reſtored? | \ 
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4 TABLE of the Titles 


Minor affirming himſelf ro be major, 


Quadriemnium uf ile. 

Recourſe againſt curators bars not reduction. 

If this reduction takes effect ab initio, or only from ber; £ 
Minority interupts expiry of the legal. 


Privilegiatus contra privilegiatum. | 
Minor non tenetur, &c. Page 587. 


In whar * che privilege competent? 
If competent to a minor, whoſe intereſt is only . _ 
If ro a major, whoſe intereſt is connected with that of the minor? 


| Defends nor againſt production. 


Nor againſt a — of the tenor. | a 
No — where the proceſs is founded upon the nite deed.” kW | 
Bars not actions the minor is liable to, from rhe nature of his right. 

No privilege where action was commenced againſt the defunct. 

Where the minor is the firſt provoker. _= 

Privilegiatus contra Fore per mn | | 

A forfeired perſon reſtored per modum 22 purſuing for recovery of his eſtate. 


Mortification. 591. 


Moveables. 593. 


Symbolical delivery. | | : Ws 
Traditio brevis manu. | | . 
Delivery to the mandatar in the mandant* s name. 
Rei vimndicatio. 

Conſenſual hy potheck upon moveables not effectual. 


Multiple-poinding. <9  - 
Mutual Contract. 594. 


e ocher party alſo perform. 


Whar if performable at different periods? 
Irritancy not implied by failing to perform at the day. 
One party proving unable to perform, the other has an 5 to de — free. 
If this holds in contracts matrimonial? 
If the one party repudiate, is the other free ? - 
If — us party has implemented, what remedy has he — the other unable to 
riorm ? 
Conradt when underſtood mutual, when conditional? 
Preſtations in mutual contracts good againſt Aſſignies. f 
One in poſſeſſion by a voluntary deed cannot invert his poſſeſſion in prejudice of che 
ranter. 
The ſame holds with regard to legal diſponees. ED 
Poſſeſſion muſt be reſtored ar the termination of the right. | 
Incumberances — — ſubject tranſacted by the diſponee, cannot be extended a- 
gainſt the diſponer, bound in warrandice, further than to pay the tranſacted ſum. 
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ACCESSORIUM ſequitur PRINCIPALE 


=F WARD being taxt at a Rua ſum in favours of 4 
man and his heirs, the privilege was extended to a2 


8 conjunct fiar, tho' there was no mention of her in 
AE the infeftment granted to her husband. Sinclair, 2d 
March 1541, Gourlay contra Spence. 


In a proceſs of abſtracted multures, the Lords 
ſuſtained the purſuer's title, altho' he did not connect his right with 


that of the party who firſt acquired the thirlage, and found, That his 


infeftment of the mill carried the antient thirlage along with it as a con- 
| ſequence. Fountainhall, 2 5th November 1702, Bothwell of Glencorſe 
contra Sir John Clark of Pennycuik. 
tient charter of lands, cum molendinis & molituris, to infer immunity 
from thirlage in favours of a ſucceeding heritor of theſe lands, altho' he 
derived no right from the obtainer of the charter, becauſe lands once 
become free, are not brought under ſervitude again, but by the poſitive 
deed of the proprietar for the time. F ben and Foun „ 11th 
July 1706, Dundas contra Sinclair, 


Sn Tonz during the uſurpation, obtain'd a gift of the Earl of 


Lauderdale's eſtate, and, by virtue of that right, obtain'd a decreet of 
certification againſt a decreet of valuation. 'This certification was found 
to accreſce to the Earl of Lauderdale when he was reſtored ; for ſee- 
ing Swinton did uſe the Earl of Lauderdale's right, all advantages which 
were not perſonal, but conſequent upon the real right, behoved to fol- 
low the right itſelf, and accreſce to the true proprietar, as if a ſervitude 
had been acquir'd, or a vaſſal's right —— ob non ſolutum cano- 
nem. Stair, 13th July 1664, Earl of Lauderdale contra Wolmet. 
The like, 28th February 1666, Earl of Lauderdale contra Viſcount 
of Oxenford. Found, That a perſon forfeited and reſtored per modum 
juſtitiæ, might uſe any benefit the donatar had obtain d during the 
forfeiture, ſuch as deereet of preference, Se. juſt as the improvements 


made by a tutor do accreſce to the minor; qui meliorem poteſt facere 


conditionem pupilli, ſed non deteriorem. Fountainhall, 155 January 
_—_ 1 Earl of Caſſils contra Montgomery of Lainſhaw. 


In b 0 ed by liferenters, the e muſt be 
| reſtricted to the — 8 W 1. e. altho' the writs called for be de- 
A 2 cCerned 


The Lords ſuſtain d an an- 


Acceſſorium ſequitur Principale. 
cerned to make no faith, it is only meant, in ſo far as may prejudge 
the liferenter, but will not be at all beneficial to the heritor. Durie, 
Spotiſwood, (Improbation) 13th February 1627, Lady Borthwick con- 
tra Hay. A Bond being granted to a man and his wife in conjunct 
fee, and the children to be procreate betwixt them, an adjudication 
led thereon at the inſtance of the wife and her ſecond husband for his 
intereſt, without mentioning her children of the firſt marriage, was : 
found effeQtual, ſhe as conjunct far having the jus exigendi, and the 1 
adjudication was found to accreſce to theſe children. Falconer, 1 5th : 
February 1684, Lord Pitſligo contra Hilſtoun and her husband. Foun- 
tainhall obſerves it, 18th January 1684. 2 | 


ONE infeft in lands, with the E of brewing within certain 
bounds, found to have right to plead upon decreets obtained by his 
author's confirming the ſaid privileges, tho theſe decreets were not aſ- 
ſign d to him, ſuch privileges being real and following the ground. Du- 
rie, 25th July 1626, Stuart contra brewers in Glaſgow. 


A Minox having aſſign'd a bond without an onerous cauſe, the 
aſſigney thereupon did diligence by appriſing againſt the debitor. The 
aſſignation being quarrelled upon minority and lefion, the aſſigney con- 
| tended, That he was only bound to put the minor in his own place, 
by retroceſſing him to his aſſignation. The Lords ordained him to 
convey his appriſing, which being led upon the minor's debt, muſt fol- 
low the fame, and accreſce to the minor. Ir, 19th July 1672, 
Ruthven contra Gray. The Lords found, That an inhibition uſed 
by an aſſigney did accrue to a poſterior aſſigney after reduction of the 
firſt aſſignation, it not being reduced ex capite fraudis. Forbes, 23d 
July 1713, Duncan contra. Millar. A creditor in a bond bearing 
annualrent, falling into civil rebellion, did long after year and day, and 
after his liferent-eſcheat was gifted, lead an adjudication upon his 
bond; in a competition betwixt an aſſigney to the adjudication, and 
the donatar, found, That the donatar having right to the annualrents 
of the bond, the adjudication, in ſo far as led for ſecurity of theſe an- 
nualrents, muſt accreſce to him. Forbes, 10th January 1712, White 
Contra Reid, ls n a 


Orp Langtoun having given a publick infeftment to his ſon for re- 
lief of cautionry, not for the payment of creditors, without any enume- 
ration of creditors, found, That creditors have not the privilege of that 
infeftment ; ſo that young Langtoun might prefer ſome, and renounce 
the whole again to his father, or his creditors might prevent others by 
diligence. Harcus (Infeftment) 8th July 1691, creditors. of Lang- 


In a bond of proviſion the granter was obliged to infeft the credi- 
tor, and the heirs of her body ; which failing, other perſons therein 
named, &c. in an annualrent effeiring to the principal ſum of 20,000 

merks, and to pay the annualrent yearly to the creditor, and her heirs 
of tailzie aforeſaid; and the bond farther contain'd a clauſe, That the 
aid ſum of 2 merks ſhould not be till after the creditor's 
marriage. She dying unmarried, whereby the principal ſum could ne- 
ver be ſought, 2 was argued, That 2 muſt 1 
4 6 | | ceaſe 


Adjudication and Apprifing. 


| = from her death, quia ſublato principals tollitur acceſſori um. The : 


annualrent was found to ſubſiſt until redemption by the debitor, being 

conſtitute pure and as a principal right, and it was not repugnant that 

the creditor in a certain cafe, v/z, upon his marriage, ſhould have an 

option either to continue in the faid annualrent-right, or to take herſelf 

to a principal ſum, quitting the annualrent-right. Stair, 24th June 
1669, Stewart contra Stewart. 


DILIGE N CE raiſed by the principal executor, wi accreſce 70 
the executor ad non executa. See executor, | 


[NY — 


ADJUDICATION and APPRISING. 


Ad judication contra 4 Jacentem. 


| A CREDITOR was allowed adjudication cognitionis cauſa u poti 


an apparent heir's renunciation, albeit another creditor ane 


and offered to prove that the apparent heir had before behaved as heir, 


vrhich was found no ſufficient objection againſt the purſuer's adjudica- 
tion. Durie, 20th December 1626. contra Scot. -— An adjudi- 
ation upon a decreet cognitionis cauſa, is effectual, tho the heir hap- 
pen'd to be ſerved, and could not validly renounce, upon being charg- 


ed to enter heir. December 1731, Drummond of Gairdrum con- 


tra Alexander Jackſon, 


"Tis no objection to an adjudication cognitionis 2 deduced be- 
fore the ſheriff, that there was no abbreviate thereof ſigned by the 
judge, nor recorded i in terms of the articles of regulation 1695, ; 
cauſe theſe articles concern the ſeſſion only. December 1731, 
mond of Gairdrum contra Alexander Jackſon. —-'The like, Fe os 
hall, 29th December 1696, Murray contra Lord Saline. Fountain- 
hall, 24th December, Forbes, 23d December 1709, creditors of Mar- 
ſhal contra Lord Pancaitland. 


A CoMPrizinG againſt a minor, as — heir to his — 


ſor, was found {till to ſubſiſt, and to be of the nature of an adqu- 


dication cognitionis cauſa, when the minor, ex capite minorennita- 
_ 71s, is reponed, and renounces. F OY 27th F ebruary 16 I Duns 
lop contra Brown. | 


at aiudication upon a renunciation to be 3 carries all jon 

ariſing after the common debitor s death, tho' ſuch bygones be move- 

able; and this ex neceſſitate juris, there being no other. method for 

3 ſuch a ſubject, D* 925 mn 1638, Corſer contre 
ic 


An adjudication bing led contra hereditatem jacentem, upon Aa 


renunciation to be heir, 


have * to redeem. the adjudication, the renunciation being a 
| AY 


e heir afterwards entering, was not found to 


« 
BS 
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Adjudication and Appriſing. 


al approbation of the purſuer's diligence. Stair, 27th January 16 80, 
M' Aulay contra Couſtoun. TY 0 | 


Adjudication ih Implement. 


Tux aſſigney to an heritable bond having charged the cedent's heir 

to enter, and to grant procuratory, ſo as he the aſſigney miglit be infeft; 
and having thereupon obtained decreet * the ſaid apparent heir 
as lawfully charged, and having charged him with horning, and de- 
nounced, and now inſiſting for adjudication of the heritable bond: 
The Lords ſuſtain'd the adjudication, tho' the libel was not alterna- 
tive, vis. either to fulfil the aſſignation, or pay a liquid ſum, and ſu- 
ftain'd it without any renunciation, as being conſonant to daily practice, 
the party being ſufficiently diſcuſſed. Newbyth, 8th February 1666, 


- 


Cruikſhanks contra Lord Frazer. 


A Dzz1ToR being obliged to infeft his creditor in an yearly an- 
nualrent, an adjudication in implement thereof was ſuſtain'd, tho? 
led not only for the bygones, but for the annualrent in time coming ; 
the nature of this adjudication being in ſecurity, as well as payment, 
whereby it is a regular diligence, .tho* done before the term of pay- 
ment. Stair, 24th February 1675, Hamilton contra Cheeſley. 


Adjudication in Security. 


Trx Lords ſuſtain'd an adjudication of a party's lands, upon an o- 
bligement, in his contract of marriage, to employ a certain ſum to his 
wife in liferent, and to the children of the marriage in fee, raiſed ftante 

matrimonio by friends, at whoſe inſtance execution was provided in 
the contract to paſs, and this without neceſſity of any previous perſo- 
nal diligence againſt the husband for implement. Forbes, 2 7th Janu- 
ary 1714, Anderſon contra Gilhagie and Wallace. The like, Fal- 
coner and Fountainhall, 2d January 1684, Bruce contra Hepburn. 


Appriſing. 


Wurn the matter is of conſequence, the Lords will appoint ad- 
vocates to be aſſeſſors to the meſſenger who is judge to the compriſing. 
Haddington,.— 1610, Lord Salton contra L. of Clunie. 


APPRISINGS ought to be at the head-burgh of the ſhire where the 
lands lie, or, in communi patria, at Edinburgh. And diſpenſations to 
hold courts of appriſing in any other place, ought not to paſs of courſe, 
- but upon fecal reaſons to be conſider d by the Lords, or the Ordinary 
upon the bills. Stair, 12th July 1671, heirs of Lundie contra Earl of 
_ © Southesk: And ſo a warrand upon a ill to lead a compriſing at another 
head-burgh than that of the ſhire where the lands lay, was found null, 
fince it was not at Edinburgh, which is communis patria. Gosford 

21ſt July, 1670, Lady Lucia Hamilton contra creditors of Monkcaſtle. 


UPyroN 


＋ — 2 * . 
* 
2 TE A. NOIR 


Adjudication and Apprifing. 5 


_ r * — 
Upon any urgent occaſion the meſſenger; who is judge in the ap- 
priſing, may continue the court of appriſing till another diet. Stair, 
12th July 1671, heirs of Lundie contra Earl of Southesk, | 


A SEARCH upon the ground of the land for moveables; ought to 
_ precede the charge and denunciation, and every other ſtep of the com- 
priſing. Durie, penult July 1623, Nicolſon contra Bailhe.——-A com- 
priſing was ſuſtain'd, tho no ſearch was made for moveables at the 
_ dwelling-houſe, but only upon the ground of the compriſed lands. 
Spotiſwood (Compriſing) July 1624, Moncrief contra Tenants of 
Lawes. The like, where the dwelling-houſe was at a diſtance from 
the land. Durie, 13th December 1623, Lord Ley contra Stewart. 
Where a ſuperiority is compriſed, there is no neceſſity of a previous 
ſearch for moveables, it not being probable that the ſuperior will have 
moveables on another man's property: Durie, 29th January 1624; 
Hop- pringle contra Ker. FLARE 5 


A Coup RISING being expired, and a poſterior creditor for keep- 
ing it open, having alledged; upon the old cuſtom of giving a previous 
charge of horning before compriſing, which was not done in the preſent - 
caſe, at the ſame time offering to pay the appriſer his whole principal 
fun, and even the accumulations, with the intereſt thereof ſince debur- 

| fing, and all other expences; yet the Lords repelled the nullity of want- 
ing a charge, ſeeing it had been in diſuitude paſt memory: And as to the 
advantage taken of carrying away the eſtate by an appriſing for a ſmall 
fum, the Lords found; That the remedy was not in their power; and tho 
they had indeed, in fuch odious cafes, frequently modified exhorbitant 
| penalties, to hinder eſtates from being ſwallowed up by ſuch appriſings, 

= that they had no power to prorogate legals, and keep them open. 
Fountainhall, 22d February 1704, Livingſton contra Gudlet: Z 


A ComPeR1sING found null, ſubſcribed only by the clerk; and not 
by the meſſenger who was judge. Newbyth, 2d December 1665; 
M*Culloch contra Craig.-——And-.a meſſenger dying, after deducing 
compriſing, but before he ſubſcribed the ſame, the Lords refuſed to al- 
lo another meſſenger, who only had executed the letters, but had 

not ſat as judge, to ſubſcribe it. Dirleton, 3d February 1675, Oli- 


Adjudication upon act 1672. 


AN adjudication being led, which did not repete both the alterna- 
tives in the act of parliament 1672, but only narrated the ground of the 
debt, and adjudged the debitor's whole lands, omitting the firſt clauſe 
about production of a. progreſs; Fc. The Lords, in a competition 
with another creditor, refuſed to find the adjudication null, yet, becauſe 
of the defect, they cut off its penalties, termly failzies, and other ac- 
cumulations, and ſuſtained it only for a ſecurity, in ſo far as extended 
to principal ſum and afinualrents. Forbes, n „ Fountainhall, 18th 
November 1708, Veitch contra Lady Mary N | ES 


Tur Lords found: this reaſon, of reduction of an adjudication rele- 
vant to reſtrict to the principal ſum and annualrents, compoſition, ; Se 
5584 B | . | 5 
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| 6 Ad udication and Apprifing. 


without accumulations, Ge. viz. That the adjudication being i in abſence, 
and of the debitor's whole lands, the decreet bore a fifth part more, and 
this becauſe, tho” it behoved the creditor to libel the ſame in his fum- 
mons, being uncertain whether the debitor would compear or not, yet 
that he ou ght not to have extracted a decreet for the fame, when the 
party did not compear. Falconer, Home, gth December 1681, Ged- 
die contra. Telfer. The like, Home December 1683, F alconer, 
16th February 1684, Wilſon contra Home : Upon occaſion .of which 
the act of Sederunt was made. -In an adjudication of an annualrent, 
the Lords ſuſtained the adjudication as to a fifth part more; and found, 
That the reaſon of the act of parliament extended ta annualrents as 
Well as lands, tho the act mentions only lands. Here it was alledged, 
That the reaſon of the act being, that the creditor was forced to take 
land for his money, it ceaſed in this caſe, where the debitor was per- 
ſonally bound in payment of the money, upon which the lands were 
redeemable, and therefore the creditor- adjudger might raiſe his money. 
Falconer, I oth January, Home, March 168 3, Ker contra Ruthven. 


A Dz31ToR, in terms of the act of parliament 1672, Hoa offer- 
ed lands to the value of the ſum libelled, and a fifth part more; and alſo 
having offered a progreſs, and to purge incumbrances, and to ratify the 

.creditor's right; and the creditor having given a condeſcendance of 
incumbrances, ſome of which the debitor offered to take off by e- 

quivalents, and others being poſterior to the creditor's right, could 

not prejudge it; the Lords conſider d, That tho' debitors uſed to re- 
tard the firſt adjudger, by offering a progreſs, &c. yet theſe partial ad- 
judications had ſeldom or never taken effect, and that equivalents were 
not to be obtruded in place of actual purging of incumbrances; there- 
fore they refuſed to reſtrict the creditor to a partial adjudication, unleſs 
the debitor either offered to purge them at the bar, or could inſtruct 
that they were already ſatisfied and paid. Fountainhall, I ING June 
1709, Earl of Aberdeen contra Ld. Tolquhoun. 


A SpxciaL adjudication having. been led for the principal "ERS an- 
nualrent, and the fifth part more; in a redemption of the ſum within 
the five years, thedebitor en payment of the principal ſum and an- 

nualrents, the compoſition dto the ſuperior, and expences of obtain- 

ing infeftment, in terms o the ſtatute. The Lords found the adjudi- 
cation not redeemable without payment of the accumulate ſum, being 
the principal ſum, annualrents, and a fifth part more. goth June 1737, 
* contra Watſon of Saughton. 


Ix an adjudication upon the act of — We FO Lords mo- 

dified the price to be 18 years purchaſe, as to the certain and conſtant 

rent, and nine years as to the caſual rent of coal. d 24th Ju- 
ly 1673, Laird of Kilbirnie contra Cunningham. 


Deciſions common ro Adjudications and Appriſi ngs. 
And, Imo, of the debt which is as: Soundation of 
the diligence. 


- A CoMPRISING was found null, becauſe the ſums decerned or 


r petite, were . than the ſums coritained i in the denunciation; nor was the 
1 | compriſer 
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compriſer allowed by declaration to alter the tenor of his _ Had- 
dington, 19th July 1622, Laird of Lugtoun contra Cranſtoun.----- A. 
"compriſing led for more than was due, being upon a decreet decern- 
ing for the full mails and duties, as bygone non-entry duties before 
declarator, was annulled in fofum; nor would the Lords ſuſtain it 
quad currentem ſummam, becauſe they thought it indiviſible, and fo 
cCould not ſubſiſt in part, and fall in part, otherwiſe, the legal being ex- 
pired, it muſt have ſtood for ever an abſolute right of property. Du- 
rie, 19th, Spotiſwood (Comprifing) 20th July 1631, Earl of Kinghorn 
contra Strang.—-The like, Hope (Appriſing) 22d June 1613, Blackburn 
contra Lamb. It being objected to an adjudication, That the decreet 
of conſtitution, upon which it proceeded, was null, in regard that it con- 
cludes againſt the debitor, upon no other paſſive title than that of charg- 
ed to enter heir; and yet that part of the debts therein decerned for, 
were acquired by the purſuer, after raiſing and executing the general : 
charge; ſo that, with regard to theſe debts, the decreet was without any — 
foundation; the Lords ſuſtain'd the objection, ſo as to ſtrike theſe debts 
out of the accumulate ſum, but not to annul the adjudication in totum. 
26th January 1739, ener, of Catrine contra Baird of Cowdam. 
An appriſing was reduced in totum, a term's annualrent being ap- 
priſed for more than was due. Here the appriſing was led by the per- 
ſon himſelf who got payment of the term's annualrent. Stair, 20th 
June 1678, Scot contra Falconer.— A comprifing was ſuſtain d, tho' 
led for the whole ſum, after part of it had been diſcharged by the com- 
priſer himſelf, in reſpe& the debitor had appeared in the proceſs of 
conſtitution, and neglected to found upon his diſcharge. But the Lords 
declared, That in redemption of the compriſed lands, this Sum ſhould 
be allowed. Durie, 11 ch February 1630, Ker contra Lempitlaw.— 
An appriſing led by a truſtee, for behoof of the cedent, upon a bond, 
_ whereof part was paid, was reſtricted to the principal ſum and annualrents 
due, without penalties, or accumulations. Stair, Fountainhall, 3 iſt Janu- 
ary 1679, Irvine contra Laird of Drum. — An appriſing led by an aſſig- 
ney, for his own behoof, upon a bond, whereof part was paid to the ce- 
dent without the aſſigney's knowledge, reſtricted to the Prices ſumand 
annualrents, to be accumulate at the date of the appriſing. Bidem.— An 
aſſigney having knowiaſgly appriſed for more than was due, the appriſ- 
ing was reſtricted to the principal and current annualrents, without pe- 
nalties, failzies, or accumulation of the annualrents. Bidem.— An 
appriſing led by an aſſigney for a ſum whereof the cedent had receiv- 
ed partial payments, reſtricted to the principal, current annualrents, and 
neceſſary expences, without accumulation of annualrents and penal- = 
ties. Harcus (Comprifings) February 168 5, Hiſleſide contra Baillie. 
Harcus (Comprifings) March, 1685, Crawford contra Oliphant. 
It being contended, That an adjudication led for more than was due, 
is in rigore juris null in totum, being in its nature indiviſible, and fi | 
milar to other legal diligencies, which muſt be either unexceptionabl 
good, or null in fotum ; and that tho' the Lords, ex nobili officio, may 
ſuſtain ſuch an adjudication, where innocently led, as a ſecurity for 
the ſums that would be due, ſuppoſe no adjudication had been ld 
there's no law for accumulations, which have no foundation in equi- 
ty; yet, in this caſe, where the queſtion was betwixt the debitor and 
an aſſigney, who knew not of the payments made to his cedent, the 
Lords ſuſtain d the adjudication for the principal ſum and annualrents 


2 accumulate 
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accumulate at the date of the adjudication, and annualrents thereof, 
and for neceſſary charges, but found no accumulations due upon the 
neceſſary charges. What moved the Lords in this caſe, was, that 
tho the objection in rigore juris was ſufficient to cut down the ad- 
judication, ſo as to take off all accumulations; yet the practice, 
where the queſtion was with the debitor, and not with competing cre- 
ditors, had a long while run the other way. zd November 1738, 
Balfour contra Wilkiſon. Two parties being bound in a hond, con- 
taining an obligement to relieve one another pro rata, one of them 
paid ha debt, took an aſſignation to the whole, and thereafter a decreet 
of cognition againſt the other party's heir for the one half. But in the 
adjudication, which narrated the aſſignation and decreet of conſtitution, 
the lands are adjudged for payment. of the whole ſum. In a ranking 
the other creditors objected this pluris petitio, and inſiſted to have the 
| adjudication reduced in totum. The Lords conſidered this as an inno- 
cent miſtake, and ſuſtain d the adjudication as a ſecurity for the prin- 
cipal ſum and annualrents [truly due, to be accumulate at the date 
ihe adjudication, but without penalties, or even neceſſary charges. 
3d July 1739, creflitors of n contra Montgomerie.--- 
An appriſing led by a father in his own name, for a ſum payable to 
him in liferent, and to his children in fee, which he was impowered 
to uplift and TIT for their uſe, being quarrelled as null, L. 29 of 
annualrent 0 8 or, having been paid before; the Lords found the 
appriſing ſimply null, guad the father's liferent, but found it to ſubſiſt 
entire as to the fee belonging to the children. Harcus (Compriſings) 
March 1683, Baillie of Torwoodhead contra Gairner, ----- The 
Lords refuſed to ſuſtain, partial payment of the penalty of a bond 
made to a liferenter of the principal ſum, as a nullity, or ground ta re- 
ſtrict an adjudication for the ſaid principal ſum and whole penalties, at 
the fiar's inſtance. Forbes, 19th June 1711, creditors of Roſs of Le- 
thinty contra Gellie and Hall. 
IN an action for mails and duties, it being objected by the de- 
fender, That the adjudication was led for more 55 was due, and 
therefore null, the ſum adjudged being accumulated at a term pri- 
or to the date of the adjudication; the Lords found no nullity, 
nor ſo much as ground of reſtriction in the adjudication, and in ge- 
neral, that adjudications accumulating at a preceeding term, without 
decerning for annualrents from that term, ought to be ſuſtained, and that 
only ſuch muſt be annull d, or reſtricted, as decern for annualrents from 
the date of the accumulation. Forbes, 2 1 June 1705, Lady Innerleith 
contra Sir William Cockburn, The like, Forbes, 1oth June 1709, 
Wilkies contra creditors of Wilkie. The ſame objection being ob- 
truded to an adjudication. in a declarator of expiration of the legal, it 
was again repelled; but the Lords gave it this effect, becauſe of the 
unfayourableneſs of an expired legal, That if the Debitor paid the ſums 
due by the adjudicatio: FR: ve months, the ſame ſhould. be purg- 


able. Fountainhall; Forbes, . 25th March 170%, Innes. contra. Earl of 

Broadalbin.---- It being objected to an adjudication, That the accumulate 

ſum was partly made ny a bill bearing annualrent and penalty, which 
belioy'd:to void the adjudication. in totum, ſeeing it was not an articulate 
Adjudication, but all the debts brought into one accumulate ſum; the 
adjudger yeilded, . that this behoyedto be the conſequence, did the bill 
In queſtion belong to himſelf; but he pled, That he was only a tru- 


ſtee, 
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ſtee for the behoof of another, and it would be hard, that his barely 
executing a commiſſion intruſted to him, ſhould have the effect of cut- 
ting down his now debt, more than that of any third party for whoſe be- 
hoof the adjudication may alſo have been led ; the Lords found the 
bill and adjudication, in ſo far as it proceeds thereon, void and null ; 
but found this not ſufficient to annul the adjudication in totum, in re- 


ſpect the indorſation to the adjudger bears, That the bill was indorſed 


in truſt for the behoof of the indorſer. 1ſt December 1738, credi- 


tors of Catrine contra Baird of Cowdam. 
Ax Appriſing is valid, notwithſtanding of articles of compenſation a- 


gainſt the appriſer ; becauſe an appriſer is not obliged io reſtrict his 


charge upon mutual claims that may be due by him to his debitor : For 
the proponing compenſation is the work of a debitor againſt his cre- 
ditor, not of a creditor againſt himſelf. Stair, 22d June 1680, Grant 
contra Grant. Harcus ( Comprifing) January 1683, Wright contra 


Earl of Annandale. 


AN adjudication being led upon ſeveral grounds of debt, it was ob- 
jected againſt ſome of the bonds, That they were null, upon the head 
of uſury, in regard annualrent was pactioned from terms prior to the 
dates of the bonds, and yet no evidence given that the debitor received 
the money at theſe terms; on the contrary, the bonds bearing the re- 


ceipts of the money indefinitely, the preſent time could only be under- 


| ſtood; the Lords found the objection againſt the bonds not ſuffi- 


0 


appriſer, wherein it differs from an appriſing led upon ordinary pe- 
nalties in principal ſums. Stair, 29th November 1677, Orrock contra 


cient to annul them as uſurious, but ſuſtained it to open the legal 
of the adjudication, and to cut off the penalties and accumulations of the 
ſaid bonds, and ſuſtained the adjudications for the principal ſums, pe- 
nalties, and accumulations of the haill bonds whereon the adjudication 
roceeded, except as to theſe bonds quarrelled, 2oth December 1722, 
enderſon contra Graham of Kilmardinny. Here the caſe was cited, 
determined a year or two before, betwixt Halyburton of Newmains, 
and the Lady Monboddo, where an adjudication having been led upon 


a bond, without deducing the retention betwixt Martinmaſs 1672, and 


1673, which was a trifle, and by overſight, the Lords did reduce it to a 
ſecurity for principal, annualrents, and neceſſary expences, not only as to 
that debt, but as to ſeveral others, againſt which no exception could be 

An appriſing, in ſo far as led for termly failzies in an infeftment of 
annualrent, not ſuſtained beyond the true intereſt and damage of the 


Morice, ----- And even an ordinary penalty, where exorbitant, was 
reſtricted to the tenth part of the principal ſum, and this even after ad- 


judication was led, Stair, zoth November 1680, Earl of Panmuir 
contra Durham, | : | | 7 


What ſubjects are catried by Appriſing and Adjudi- 


_ CatIONn, 


Nornixo can be compriſed but heritable ſubjots, or real rights, | 


Uſurious ſti- 


Exorbitant 
penalty. | 
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as tacks, or writs concerning real ſecurities, as bonds to ſet tacks, and 


no bond for moveable ſums, or other moveables may be compriſed. 
Durie, 25th July 1623, Earl of Errol contra Laird of Bucky. 
Durie, 24th November 1638, Campbel contra Baxter. -----And there- 
fore, an adjudication of an heritable bond was refuſed 'to be paſſed, 
the defunct having made the ſum moveable by a charge. Durie, 
penult January 1627, Cowper contra Williamfon. ----An heritable bond 
is adjudeable, even before the term of payment, tho' no infeftment 
has followed. Forbes, 26th June 1705, Stewart contra Stewart. 


TE bygones before decreet of appriſing or adjudication, are not 
carried thereby, being moveable and the ſubject of arreſtment. Durie, 


13th March 1627, Macghie contra Livingſton. Durie, 23d Decem- | 


ber 1630, Ogilvie contra Lord Ogilvie. ----- Nor even the Duties fal- 


ling betwixt denunciation and decreet of appriſing. Durie, 16th 


Nor thoſe falling betwixt 


February 1633, Harper contra Cockburn. 


the citation in adjudication and decreet. Falconer, 1ſt. February 1684, 


Anderſon contra Anderſon's tenants. But an adjudication upon a 
ſpecial charge carries bygones from the death of the predeceſſor who 
was laſt infeft, in the ſame way as they are carried by an adjudication 
cognitionts cauſa, and for the ſame reaſon, becauſe there is no other 
method invented in law for carrying bygones in theſe cafes. 13th 
February 1740, Dickſon of Kilbucho contra apparent heir of Poldean. 


- An appriſing carries the reverſion of the preferable appriſing, 
which was found, tho the denunciation whereupon it proceeded was 


prior to the denunciation upon the preferable appriſing; and this, be- 
cauſe of the ſtile of the Letters of appriſing, bearing, all right competent, 


or that may be competent to the debitor. Durie, 18th November 1624, 


Kincaid contra Halyburton. 


Ax appriſer of the common good of Dyſart, purſuing for the tack- 
duty of the hand- bell, it was alledged, That theſe obventions and emo- 


luments, being of a moveable nature, do not fall under adjudication. 


Anſwered, Theſe are the conſequence of a real right, and belong to the 


purſuer, as the profits of fairs would fall to the compriſer of a barony; 
the Lords decerned in favours of the adjudger. Harcus ( Comprifings) 
January 1686, Andrew Wilton contra the magiſtrates of Pyſart. 


General clauſe in Appriſing and Adjudication. 


A GENERAL clauſe in an adjudication, of all other lands, without 
ſpecifying particulars, was found null and of no effect. But lands being 
adjudged under a certain name, v/z. of a certain barony, all lands 
comprehended under that common deſignation, lying contigue, were 
carried thereby, with the milns and woods thereon. Stair, Fountain- 
hall, 21ſt July 1680, appriſers of the eſtate of Enoch, competing. 
See Durie, 19th December 1638, Corſer contra Durie, where the 
contrary ſeems to have been found. | „ 


A appriſing of a tenement, with all right competent to the 
debitor, was found to carry an infeftment of annualrent the debitor 


3 | had 
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had over the tenement. Stair, 23d January 1674, Niſbet conti a Mein. | 


A PaR TY whoſe buſineſs was in ſome confuſion, having diſponed 
his eſtate irredeemably to his brother, but taking his back-bond to 
retroceſs him, ſo ſoon as he ſhould be relieved of his cautionries for 
him, and paid of what he owed him ; and one creditor having adjudg- 
ed, in ſpecial, the eſtate, and then the general clauſe being ſubjoined, 
of all rights, &c. and another having adjudged only the back-bond ; 
the Lords found, that the general clauſe in the former adjudication 
carried this back-bond, and denuded the debitor, ſo that there was no 
room for the other ſpecial adjudication, and therefore preferred the firſt. 
Forbes, 21ſt December 1710, Fountainhall, 2oth November 1711, 
Brown contra Sir William Menzies. | 


Tux general clauſe in compriſings of lands, and all right, intereſt, 
and claim of right, petitory or poſſeſſory, &c. was not found to com- 
prehend Teinds, being but a clauſe of ſtile reſpecting lands, and ex- 
tending no further. Fountainhall, 17th February 1702, Home contra 
Home. | | | | 


Adjudications and Appriſings pals periculo peten- 
tium; and all defences reſerved contra executionem, 
unleſs inſtantly verified. 


In a proceſs of adjudication, at the inſtance of an aſſigney, for 
part of his cedent's wife's tocher, the cedent not having performed his 


part of the contract of marriage; the Lords nevertheleſs allowed the — tlons 5 


adjudication to proceed, but with the burden of the obligment in the ground of 
ſaid contract in favours of the wife. Home, February 1686, Shearer debt, reſerved 
contra Cargill. It being objected in a proceſs of adjudication, That the j;,, watch, in. 


debts were ſuſpended, and reduction and improbation raiſed againſt the ſtantly ver- | 
| fame, which ought to be firſt diſcuſſed ; the defender was allowed to hed. 


repete his reaſons of reduction by way of defence, if inſtantly verified; 


if otherwiſe, the lands were ordained to be adjudged, with reſerva- 


tion of the reaſons of reduction contra executionem. Stair, 26th July 
676, Boyd contra Boyd. The Lords allowed reaſons of reduction of 
— againſt an heir, ſerved cum bengſicio, inſtantly verified, to be 
received incidenter, in a proceſs of adjudication upon the decreet ; but 


they reſerved reaſons of reduction not inſtanly verified, contra execu- 


tionem, both as to relevancy and probation. Forbes, 8th November 
1711, LordandLady Ormiſton contra Hamilton. A perſonal credi- 
tor was admitted to propone 8 in an adjudication contra here- 
ditatem jacentem led by another creditor, the alledgance being inſtant- 


| ly verified, and there being no other adjudication upon the eſtate. Fal- 


coner, 4th December 1685, Lord Yeſter contra Earl of Lauderdale, 
----- The Lords refuſed to ſtop an adjudication, ' altho' a decreet of furth- 
coming, which was the ground thereof, ſtood ſuſpended, and tho' this 
adjudication was the firſt, but reſerved all defences contra executionem, 
in the mails and duties there to be received ; and this, becauſe an ad- 
judication is proceſſus & judicium ſummarium. Fountainhall, 16th 
December 1707, Tod contra Scot. . 
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Adjudication In a proceſs of adjudication, it was not found competent for a third 
lian wikourparty to plead upon a right preferable and excluſive of the right in the 


tium, without 


neceſſity to in- debitor's perſon, ſought to be adjudged ; for adjudications paſs periculo | 


ſtruct the de 


biror's right. 


betentium, and all defences are reſerved contra executionem. Sair, 
Dirleton, 1 5th November 1666, Cheine contra Chriſtie, ----- The con- 
trary formerly found ; but there it was nottour to the whole Lords, 
that the debitor was denuded. Stair, 22d July 1664, Livingſton contra 


hiersof line of Lord Foreſter. ----In a proceſs of adjudication, the debitor 


not compearing, the Lords decerned, reſerving all objections contra ex- 
ecutionem; and this, notwithſtanding that the ſuperior of the lands cra- 
ved to be adjudged, appeared and alleged, That his vaſſal the debitor 
was ab ante denuded in his favours, by a reſignathn ad perpetuam 


remanentiam ; but, in this caſe, there being no other adjudication, and 


the adjudger ſuffering nothing by the delay, the Lords ordained, be- 


fore extract, the parties to debate their intereſts. Stair, Dirleton, zoth 
November 1675, Kinloch contra Blair. A party compearing in a 
proceſs of adjudication, and offering inſtanter to inſtruct, that the de- 
bitor was denuded, and that himſelf was heritor of the lands, and that 
if the creditor would raiſe reduction, he would immediately produce his 


undoubted rights for onerous cauſes ; yet the Lords refuſed to take in 
the reduction ſummarily, eſpecially the party compearing being mi- 
nor; and therefore adjudged, reſerving all that party's defences contra 
executionem. Fountainhall, 2 1ſt June 1700, Lord Archibald Ha- 

milton contra Murray of Halden. The like in an adjudication led up- 


on the bondof an apparent heir, which the Lords refuſed to ſtop at the 
inſtance of a creditor of the defunct, offering inſtantly to debate, and 


exclude the * heir's intereſt in the eſtate, but allowed it to go 


e intereſt of the defunct's creditor, contra executionem. 


out, reſervin 


Forbes, 19th March 1707, Buchanan of Sandſide contra Marquiſs 


of Montroſe In a proceſs of adjudication, compearance being made 


for one who produced a diſpoſition of the lands, with a baſe infeft- 


ment thereon, repeteing a reduction, and craving that the adjudication 


might be ſtopp'd, medio tempore, his reaſons being in jure, and inſtantly 
verified; the Lords found, That before any adjudication, the compearer - 
might infiſt on ſuch reaſons of reduction and nullity, as were inſtantly | 
verified; but ordained him to condeſcend thereon, that it might appear 


of what kind they were. Fountainhall, 3 1ſt. January 1712, Cal- 


der contra Ogilvie. The Lords found, That where adjudications 


are craved upon the bonds of apparent heirs, and there is no nottoriety 
of their predeceſſors having been heritors of theſe lands, and that there 


is no concourſe of creditors ſtriving for diligence, there ought to be no 


decreet of adjudication, till they give ſome document, that the prede- 
ceſfor once had right to the lands craved to be adjudged, by a ſaſine, or 


ſome other evident, and that the debitor had a contingency of blood to 


to hold the adjudication as led, in ſo 


the  defunt. Fountainhall, 7th February 1669, Gordon contra 


Forbeſes. —--- An apparent heir having granted a bond in truſt, in or- 
der to lead an adjudication againſt his predeceſſor's eſtate, a piece ot 
land fold by the predeceſſor, wherein the purchaſſer was inf 


in poſſeſſion, was ſtruck out of the 9 em the purchaſſer offering 
{tions againft the purchaſe. 19th July 1734, Duff contra Ogilvie. 


-By the oldeſt deciſions the ſuperior was not bound to infeſt a com- 


priſer, 


ft and 
as to be a title to found all ob- 


Adjudication and Appriſing. N 13 
priſer, without inſtructing his author's right. Hope; (Superior) 
nah December 161 5, Monteith contra Elphingſton. Ft Sea) 
ult. June 1619, Lord — 6 contra Wardlaw. Durie, 14th 
February 1629, Grant contra Lord Balveny. Durie,, 12th March 
1629, Colmſhie contra Earl of Roxburgh. But this was altered by the 
latter Deciſions ; and ſuperiors are now bound to infeft appriſers, ſalvo 
jure cujuſlibet & ſuo, which was found, tho' the perſon c 'to 
| t infeftment contended, That he was abſolute proprietar of the 
lands. Durie, 17th July 1632, Black contra Pitmedden. Durie, 
11th March 1636, Scot contra Elliot. Durie, 2gth March 1636, 
Cowan contra Lord Elphingſton.— Yet in an adjudication in imple- 
ment of a diſpoſition, it was found, That this previlege did not take 
place; for it was contended, tho? ſuperiors are obliged to infeft appri- 
ſers, ſalvo jure cujuſlibet, where they get a year's rent, as alſo, ordinary 
- adjudgers for liquid debts, favore creditorum, theſe conſiderations have no 
place here. Stair, 24th June 1663, M“ Dougal contra Laird Glentor- 
chie. -—— Adjudgers of the bzreditas jacens, found to have this privi- 
lege, tho it was not till afterwards that the ſuperior was allowed a 
year's rent for entring them. Stair, gth February 1667, Ramſay con- 
tra Ker. | 8 75 5 


EXCEPTIONS againſt adjudication after it 'is led, how pro- 

ponable, See Competent. i 1 e 

Allowance of Appriſing, and abreviate of Adjudi- 
e e 333 


A CoMPRISING was ſuſtained whereupon infeftment had followed, 
altho' not allowed, becauſe the Lords allowance is only craved, to the 
effect charges may be obtained thereupon againſt the ſuperior. Au- 
chenleck . ( Comprifing ) 27th July 1630, Gilmor contra Gilmor. 
N. B. This was before the act anent allowan ces. vs 


Taz Lords ſuſtained, the filling up of a greater ſum, in the recorded 

allowance of an adjudication, than the ſum truly due contained in the 

decreet itſelf, as a ground to take off the expiration of the legal of that 

| adjudication, but not to bring in another adjudication, without year and 

day thereof par: paſſu with it. Forbes, 22d February 1712, Nairne 
of Drumkilbo contra M Cleland. | 


Nature and effect of this diligence. | 


Tux queſtion oecurred anent the nattire of an appriſing or adjudicd- Nature ef 
tion, If it is an abſolute transferrence of property in ſatisfaction of the this diligence. 
debt, with a faculty of redemption within a limited time, or, if only „ 
a legal diſpoſition in — — payment. The import of the queſtion | 
was, If an adjudication be but a ſecurity, or pignus pretorium, the by- - 
gone annualrents due upon the capital, the creditor dying during the le 
gal, muſt go to his executors ; whereas, if it be of the nature of a 
per ſale, under redemption, the ** whi 


m—_ ͤu-“-mꝰ 
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land muſt deſcend to the heir; leaving the bygone rents not uplifted 
to be claimed by the executor ; but there remains no debt to be claimed 


anmmualrents, accumulate ſum and annualrents thereof, or acceſſories there- 
to, do belong to the heir, and no part thereof to the executor, notwith- 


ſtanding the appriſer died within the legal. 3d February 1738, 


Ramſay contra creditors of Clapperton. 


Ea of a A COMPRISING was found nota ſufficient title in an action of mails 
ſmple decreer and duties, unleſs ſaſine had been obtained, or diligence done for ob- 
ofadjudicarion taining thereof. Durie, 5th March 1628, Scot contra tenants of 
or afpriing. Whitflaid.— But now, as to mails and duties, a decreet of appriſing 
is underſtood an effectual diligence and equivalent to an aſſignation in- 


aſſignation, needing no intimation, and therefore a ſecond — 
of a right of reverſion, the firſt intimated, was found not preferable. 


Hope, ( Apprijing ) zd February 1619, Bruce contra Buckie. U 


on the ſame footing, a diſcharge of a bond granted by the common de- 


| bitor, after the bond was compriſed, was found null. Durie, 25th 


March 163 5, Lord Yeſter contra Laird Innerweik. -—- A propie tar 


having diſponed his eſtate, with a reſervation to himſelf of a yearly 


principal or intereſt ; the Lords found, That the apprifing, and whole 
ſums therein contained, without diſtinction betwixt principal ſum and 


annnity, payable furth thereof, during his life; the ſaid referved 


liferent was compriſed by two of his creditors, and the laſt compriſing 
being firſt made real by infeftment ; it was contended, That it ought to 


| be preferable, becauſe the debitor remained infeft, in ſo far as he was 
not denuded by the diſpoſition ; and therefore the reſerved annuity could 
not be carried but by infeftment. Pled on the other hand, That the 


debitor was fully denuded, that tlie reſerved liferent was indeed a bur- 
den upon the ſuhject, but was not a right conftitate by infeftment, 


and therefore was carried by a ſimple decreet of compriſing ; the Lords 


A decreetof AN appriſing, deduced upon a ſpecial charge, is an effectual diligence, 
—_ ws 
adjudication, - 


contra Murray. In a contract of wadſet, the proprietar having di- 


ſponed his lands, holding feu of himſelf, with a clauſe of reverſion, 


obliging the wadſetter to renounce his right of wadſet, upon pay- 


ment of 5000 Merks; it was found, That a ſimple decreet of adjudi- 
cation, was ſufficient to carry the reverſion of this wadſet- right, without 


neceſſity of infeftment, or charge againſt the ſuperior, and therefore, 


preferable to poſterior adjudications with a charge againſt the ſuperior 
EE within year and day. Home, 170 January = „competition 
et. = 


betwixt the Dutcheſs of Argyle and M Neil of 


tho' the apparent heir, who was charged, die before infeftment upon 


Ella noc by che the appriſing or charge againſt the ſuperior, and the appriſer upon his 


debitor's 


decreet may proceed to charge the ſuperior, and to demand infeftment 
when he pleaſes. Stair, 6th February 1668, Johnſton contra Er- 
skine. But ſtill without prejudice to the apparent heirs of the de- 


| 'bitor, in caſe he die before the appriſer be infeft, to ſerve and retour 


"themſelves in the lands; and tho the compriſer ſhould throw in his 


i compriſing before the inqueſt, tliat would not ſtop thie ſervice and re- 


- 


tour, unleſs he alſo produced a ſaſine thereupon, Spotſwood (Cmpri- 


Ing ) £5th February 1555, Comptroller contra Lord Sempil. — 


| "Ro 


The Lords refuſed to allow an appriſing after. the 8 party; 


1 their Lordſhips to reſtrict the creditor, is a perpetual 


anc 


en aim, dir ile, pon the a@ 1661, obtained, That the 
= : 2 = 2 
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againſt whom it was led. Durie, penult July 1625 Guthrie ſuppſi- 
cant, Yet thereafter, Stair, 8th June 166 5, upon ſupplication, they 
ordained an appriſing to be allowed; albeit, not only the debitor, a- 
gainſt whom it was deduced, was dead, but the days long expired; 
which ſummar ſtep was in reſpect of the act of parliament 1661, Cap. 
31. in order to found a preference againſt poſterior appriſings. 


| — * . | 91 0 1 : n oe 
A CHARGE againſt the ſuperior without further —_— is ſuffi- Effeck of an 
cient in a competition, even with other adjudgers infeft. Stair, 17th adjudication : 
June 1662, Herron contra Stevenſon. As to the effect of a charge in againſt the 28 


competition with voluntary rights. See Competition. perior. 


"= No perſonal diligence can be uſed againſt N after compriſing, Perſonal dili- 


provided he offer to his creditor poſſeſſion of the lands compriſed ; gence uſed by 
and it was found, if the compriſer will not accept of poſſeſſion, that "I — 
he ought eo caſu, either to renounce his compriſing, or to forbear per- 
ſonal diligence. Durie, 22d January 1631, Cloverhill contra Moodie. 
Durie, penult January 1628, Meldrum contra Laird of Cluny. Du- 
rie, 7th December 163 1, Scarlet contra Paterſon. - But a compriſer 
was allowed to retain his ſecurity, and at the ſame time to do perſo- 
nal execution againſt his debitor, unleſs he had alſo attained poſſeſſion. 
Durie, 23d June 1627, Sinclair contra Bruce. But if the appriſer 
has any ſeparate ſecurity for his debt, there is nothing to barhim from 
utting the ſame to execution. Durie, 15th March 1628, Lord 
Handy contra pariſhoners of Bothwell, 196 ne. 


Appriſers and Adjudgers may be reſtricted in their 
poſſeſſion, to their neat annualrents. 3 


In reſtricting an appriſing to a portion of the lands ſufficient for the 
annualrent, which the Lords are impowered to do by act 62. parlia- 
ment 1661; they gave the appriſer his option of any of the appriſed 
lands, except the debitor's houſe and mains. Stair, 27th June 1662, 
Wilſon contra Murray. 8 8 


Tur Lords found, That the clauſe in the act of parliament 1661, 
| | al law, 
does regulate compriſings, as well deduced after the act as before. 
Home, December 1683. Falconer, 16th, Fountainhall, 2oth 
February 1684, Wilſon contra Home. £6 | | 


_ Cass1t elder of Kirkhouſe, in the year 1715, was attainted of high - 
treaſon, and his eſtate was found to belong to his ſon, upon this e- 
dium, That it being a tailzied ſubject, the father had incurred the irri- 
tancies, and fallen from his right. before his rebellion. The Lady 


KEirkhquſe, ſpouſe to Kirkhouſe elder, in her contract of marriage was 


provided to the liferent of 1000 Merks, to take place after her huſ- 
band's deceaſe; but after the fee was eſtabliſhed in her ſon, having 


inſiſted againſt her husband fer a ſeparate aliment, upon the head of 


maltreatment, ſhe not only obtained her ſon. to be made liable for. a 


ls 


i | 
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adjudgers upon tlie eſtate,ſhould be obliged to reſtrict themſelves to their 
annualrents during the legal, that there might be room for her to affect 


the rents of the eſtate for that aliment. November 1728, Lady 
Kirkhouſe contra her husband and fon; and their ereditors. 25 


8 Ranking of Adjudgers and Appriſers. 


Apprilings and  ApPRISINGS and adjudications upon debita fundi, from the nature 
"2 1b Of the ſubject, are preferable to all others prior or poſterior : Thus the 
fund, Lords preferred a compriſing for bygone annualrents of an heritable 
bond, to a fimple compriſing, tho? prior in date. Hope ( Appriſing ) 
une 1610, Harris contra Aſlowan. —And thus, a comprifing for 
the king's blench duty, found preferable to all infeftments anterior, 
by diſpoſition or comprifing. Hope, ( Blench duty ) gth December 
1629, Moncrief contra Laird of Balnagowan. And an adjudicatiofi 
for. bane feu-duties, was preferred to prior compriſings upon perſo- 
nal debt. Gosford, 7th July 1675, Scrimzeour contrd Earl of 
Northesk. An adjudication being led for payment of a fum con- 
tained in an heritable bond with infeftnient, in a ranking of the cre- 
ditors, the adjudger pled preference, not only for his principal ſum and 
annualrents ſecured by infeftment, but for the annualrent of annu- 
alrent accumulated in the adjudication ; the Lords found, That the 
adjudication being upon the perſonal obligement, and not upon 
the poinding of the ground, had no preference as to the accumula- 
tions, but was only to be ranked with the other adjudications. DaF 
rymple, 27th January 1699, M*Kenzie of Roſchaugh contra creditors 
of Cockburn. . „ 


e. ADJUDICATIONS in ſecurity come in Sari paſſu with ſimple ad- 
— — judications for liquid ſums. An ſoit 2 1 the caſe of i ad- 
judication led upon a wife's contract of marriage, not only for the 
-bygone annuities, but in time coming. Fountainhall, 2d January, 
onie, March 1684, Bruce contra Hepburn. The like in the 
ranking of the creditors of Eaſter-Ogle, where an adjudication, ted in 
' ſecurity of the daughter's bond of proviſion, the term of payment 
whereof was not till her age of 18, ten years after the competition, 
was preferr'd to ſuch adjudications as were not within year and day, 
tho' led upon bonds whereof the term of payment was paſt. Home, 
24th January 1724, Miſs Lyon contra Eaſter-Ogle's creditors. 


. Fons, That an adjudication led within year and day of another, 
Pr — could not come in par: paſſu with it, becauſe the firſt was for a li- 
quid debt, and the ſecond only ſpecial for implement of a diſpoſition, 
oY - which the Lords thought was not included in the 62 act, parliament 
16613 yet, ſays the author, The equity is the ſame in both, ſed ægit 
remedio imperatorio. Fountainhall, 13th February 1680, con- 
tra Aliſon. --—- The like, Stair, 12th December 1677, Lady Fraſer 
contra creditors of Lord Fraſer. In a competition betwixt two 
_ adjudications, both of them being for implement of diſpoſitions, but 
the one had charged the ſuperior to infeft him, which the other had 
not done; the Lords thought the diligence, by charging the ſuperior, 
warrantable, and that to find otherwiſe were to ikke al adjudications 


— 
— 
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ineffectual that have been led for im n of diſpoſitions, and theres 
fore preferr'd him who had charged on his adjudication before the o- 
ther, who, apprehending that ſu periors are not obliged to enter par- 
ties on ſuch 5 did neglect-that ſtep of diligence as ſuperfluous, 
and not mention the act 36, parliament 1469, which ſpeaks only 
of creditors. Fountainhall, W 21ſt June 1 704, Sinclair con- 
irs, Sinclair. 


In a competition . mails and duties betwixt chivs's a ppifes tha Ordinary aþ- 
had not the benefit of the a& of parliament 1661, a wa prifings and 
priſers par: paſſe; the firſt and third appriſers were infeft, but — 5 
ſecond; and it was argued for the laſt appriſer, tho the ſecond appriſ- 
ing carries the reverſion of the firſt without infeftment, yet the queſti- 
on being for the mails and duties, a right of reverſion cannot carry theſe 
without a ſaſine. The Lords conſidering the great diſadvantage the 
lieges would ſuſtain, if all appriſers were neceſſitate to take infeftment, 

preferred the ſecond appriſer to the third. Stair, 22d December 28 


Ramſay contra Hog, 


 AypRISINGs led after January 16 52, come not in par: puſſu with 

thoſe led before, tho within year and day. Stair, Dirleton, 12th De- 
cember 1666, Home contra creditors. of Kello. The contrary ſeems © 
to have been found, Stair, 24th. January 1663, Graham contra Roſs, 


Tur Lone brought in a nge Jed tia years before the firſt - 
_ effectual one fected by infeftment, pari paſſu, as if it had been with- 
— year and day of it; tho the 62 Add, par t 1661, ſeems only 
3 poſterior to the firſt effectual one; and not of 


ork yr 3 be within year and day of them. Foun- 
2ſt Decem 1080, Forbes of Savock contra Buchan. 


One adjudger having firſt obtain'd a charter from the ſuperior, and, 
a few days thereafter, another adindger charging the fame ſuperior to 
infeft him, which is all the diligence neceſſary to be done during the le- 
gal; and, after two years, the adjudger who had the charter inf | 
alelf thereon. The Lords, in the competition, 7 if only 
. ———— and ſaſine, a 
tg coming betwixt, might have had the leſs to plead: But there 
ga mora of two years, the obtainer of the charter was plainly ne- 
| gigs, and therefore found, That the giver of the charge had the firſt 


cation, but brought in the other pari paſſu-with him. 
— Dar . 1705, hate contra Fo- 


n are Fs beuge in Arif ps v wit the aun eee 


F decreet, and not thoſe 
o are within year and day of the charge, or infefement following | 


| therenpon. - Stair, 4th July 1671, Ld. of Balfour contra 
Fountainhall, 26K July dia JUNG contra Counteſs 
Traquair. | 5 
Ax rxrSIN Os muſt be all within year and day of the firſt effectual, to 
brlog them in pari paſſer, _— * 


** 
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to hinder the ſecond compriſer to take the benefit thereo 
benefit is founded in the publick law, and cannot be diſappointed by 
the deeds of private parties. Gosford, Stair, 28th January 1676, M*Lurg 


guiſh'd by payment, the poſterior appriſings, within year and day of 


the ſecond, are not brought in par: paſſu with it, unleſs they had been 


alſo within year and day of the firſt. Stair, 13th, Gosford, 14th De- 
.cember 1672, Street contra Earl of Northesk.----Nor are theſe poſteri- 
or appriſings even brought in pari paſſu among themſelves, but are 


preferable according to their dates. Gosford, 22d July 1675, Boyd 


contra Maloch. ----- Infeftment upon the firſt appriſing is communi- 


cated to all apprifings led within year and day; and tho' the firſt ap- 
priſing be ſatisfied by intromiſſion, the infeftment does not become ex- 


tinct /impliciter, but ſubſiſts as to the other appriſings; and therefore 


a ſecond appriſing within year and day, tho' not infeft, was preferred 
to a poſterior appriſing without year and day, tho' infeft. Stair, 7th 
November 1679, Straiton contra Bell. A firft compriſer, whoſe di- 


| ligence is completed by infeftment within the year and day of the re- 


bellion, taking the gift of the common debitor's eſcheat, after the ſaid 
rebellion, and before the leading of a ſecond comprifing, which yet is 
within year and day of the firſt, cannot prejudge the ſecond compriſer 


by his gift: For if he plead upon his compriſing, that ſecond compri- 


ſer comes in part paſſu with him; if upon his gift, he is excluded by 
the ſecond compriſer having the benefit of the firſt compriſer's infeft- 
ment, and the firſt compriſer cannot from his der ſo as 

, ſeeing that 


contra Murray. 


- Ina competition betwixt two adjudgers, the common debitor's right 


and precept, but no in- 


being a diſpoſition to lands, with procurato 


_ feftrhent, the firſt ajudger pled preference, hi adjudication which de- 


nuded the debitor of his perſonal right being firſt completed, and the 
other adjudger was not within year and day; and here he had made one 
ſtep further, tho' not neceſſary, which was a charge againſt the ſupe- 
rior. It was pled for the other adjudger, That his was the firſt com- 
pleted and perfected right, in fo far as, after having adjudged the di- 
ſpoſition, he went on to take infeftment upon the procuratory and pre- 
cept therein contained. The Lords brought them in pars paſſu, which 
was in other words, finding the laſt adjudication the firſt effectual. 


Fountainhall, 6th. December 1695, Dewar contra French. -----In a 


competition amongſt adjudgers, all within year and day, the ſubject ad- 
judged being a diſpoſition, procuratory and precept, but upon which 
infeftment had not followed ; the firſt adjudger craved preference, be- 
cauſe his adjudication totally denuded the debitor, 2 only a perſo- 


nal right; and as to the other adjudgers within year and day, he pled, 


That the act 166 1 does only regulate adjudications of ſubjects where- 


upon infeftment is taken, and this from the words of the act deſcribing 
the firſt effectual appriſing, which is declared to be by the firſt infeft- 
ment or charge againſt the ſuperior : And the act alle ſuppoſes, That 
other appriſings may be led before the firſt effectual. All which par- 


ticulars are inconſiſtent with appriſings of perſonal rights; the firſt ap- 
priſing in ſuch being always the ee effeftual. It was anſwered, That 


the preamble of this clauſe in the act is general, and reſpects all ap- 


rifings, whether of real or perſonal fubjects, viz. That creditors at a 
<ifance. are. preveen'd by the more timeous diligence of other creditors. 


Adjudication and Appriſing. | 


And the clauſe mentioning the firſt effectual appriſing, is not intended 
as an adequate deſcription of the firſt effectual appriſing, but as a parti= 


cular example of what indeed is the common caſe. The Lords brought | 


the adjudgers in pari paſſu. December 1725, Sir Thomas Mon- 
crief contra the creditors of Moncrief. The like as to an heritable 


bond, not clothed with infeftment. Dalrymple, Fountainhall, For- 


bes, 26th June 1705, Stewart contra Stewart. A perſonal bond 


bearing ſubſtitutions, and conſequently heretable deſtinatione, was ad- 
judged by ſeveral creditors; the Lords found, That the act bringing 


in adjudgers pars puſſi, does not take place in this caſe, being a ſubject 


upon which infeftment could not paſs, and therefore they preferred the 


firſt adjudger. February 1729, Sir John Sinclair contra Mrs. E- 
liſabeth Gibſon. ---- The par: paſſi preference, introduced by the act 
of parliament 1661, takes place in adjudications of perſonal bonds for 
ſums of money, heretable by the clauſe ſecluding executors. 19th No- 
vember 1734, Alexander Jackſon contra Drummond of Gairdrum.—-- 
Adjudications led againſt a debitor, who had in his perſon a diſpoſition 


to lands, without procuratory or precept, brought in pari paſſu. 27th 


June 173 4, relict of Mr. Alexander Falconer contra. his creditors; 


A Diseos1T1oN to lands in a debitor's perſon, without procurato- 
ry or precept, being affected by ſeveral adjudications at the inſtance of 
reditors coming in pars paſſu within year and day, one of the adjudgers 
ent on to complete her right to the lands, by adjudging in implement 

inſt the diſponer, whereupon infeftment followed : And it was pled 
r her, That tho' the other adjudgers did come in par: paſſu with re- 


pect to the common debitor's right, ſcix. the diſpoſition without procu- 


ratory or precept, that did not hinder her to be preferable in the land 
itſelf, which ſhe only had affected by her adjudication in implement. 
The Lords brought in all the adjudications par? paſſu; and found, That 
the infeftment obtain'd, does accreſce to the 250 creditors, upon their 
paying a proportional part of the expences. 27th June 1734, Relict 
of Mr. Alexannder Falconer 2 creditors. | 


| OrTuxx appriſings, ſeeking to come in par? paſſu with him who 
has the firſt infeftment, are bound to relieve him of the whole compo- 
ſition, and other expences of adjudication and infeftment, that being all 
the poſterior appriſers pay for getting the benefit of the act. Stair, 5th 


February 1663, Graham contra Roſs. Stair, 16th January, 1680, Gor- 


don contra Hunter. Gosford, 18th December 1668, Chiſholm contra 
Stevenſon. -—- In a competition among apppriſers, the Lords found, 


That the compoſition paid to the ſuperior, ought to be paid out of the 
fore-end of the rents of the lands, as being the expence of the firſt 


effectual compriſing, and then, and not till then, decerned the tenants 


to pay the rents to all the reſt of the compriſers that were to come. in 


fart paſſu, according to their reſpective rights. Home, November 


1682, Gardneſs contra Jouſie and Ld. Drum. -—-— Tho a ſecond 


appriſer will not come in pars paſſu with the firſt, till the expences of 

the firſt appriſers nfehment ia yet the Lords refuſed to allow 
the expences of changing the holding from ward to taxward, ſeeing 
the other appriſer e he was to take no benefit by the ſame. Fal- 
coner, 20th February 1683, Ld. Bearford contra tenants of Craig. 
3 JV SEVERAL 


* 
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vilege introduced 


5 in the fame. 


SEVERAL charges againſt the ſuperior being given on one eels u 
of „ 


different ad) judications, without expreſſing the time or hour 


the Lords ar That theſe different adjudications come in puri paſſi 
with one another, or ſuch as are prior, or within year and day. Home, 


Igel January 1727, intra dutcheſs of Argyic with M'. Neil of 


| Ta E Lords refuſed to bring i in an | adjudication pari paſſu with other 
adjudications, altho' it was within year and day of the firſt adjudication 
before the Lords, but was not within year and day of the firſt effectual 


adjudication, on a cogni tionis cauſa againſt the apparent heir renounc- 


ing, obtain d before the ſheriffs. Forbes, 23d, Fountainhall, 24th De- 
cember 1709, creditors of Marſhal contra Lord Pencaitland. * 


Tux eſtate of 3 was poſſeſt very near the term of 


the long preſcription, by charter and ſaſine paſſing upon a decreet of 
appriſing, at one Peter Meldrum's inſtance, and had gone through the 


bands of ſeveral purchaſers; at laſt Towie appear'd, who had an a 


g led within year and day of Meldrum's, and craved to be brou 
in par: paſſu with the preſent pro — as according to the act 62, parlia- 
ment 1661. - It was objected appriſers are only brought in par: 
paſſu during the currency of 28 legal; and that Towie cannot have the 


benefit of the act 1661, now ſo long after expiry of the legal, otherwiſe 


e ee . the records. The Lords found, That the pri- 
y the act of parhament 1661 in favours of n 
ers, before yang year and - of . apprifing, is 
competent to faids adjudgers 5 ucceſſors of the 
the firſt effectual appriſer, as well after the expiry of the legal, as with- 
— June 1720, n of Towie contra creditors of 


Crimemonmogat. 


Tux year and day is not 1 number FEW by 
the return of the day of the next y ear that bears the ſame denomina- 
tion; therefore an adjudication, upon the 3 1ſt pA 1680, was brought 

por] ſe with ele yh ſly 1 r within year and 
. not within 36 . | 26th January 1681, Lady Ban- 
pra . | 


Legal of appriſings and Adjudications. 
- Tre legal reverſion of compriſings expires in ſeven years from the 


: date of the comprifing, and not from the time of the Lords allowance 


thereof, or from the time of the Infeftment following thereupon. 
od (Comprymg) Durie, 11th November 1630, Laird Lim- 
pitlaw contra Aikenhead. 


Fux legal of an appriſing is ted ts cnt ef doen 

Tip Canon Stair, 7th 105 . — 2 , 
a heir is redeemable within ten 
years by the creditors ; e of bagen! ow. part Art; 
Clarator raiſed within the ten e and reckoning for 
9 „ 
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— —— 


plus. 


Stair, 26th June 1677, Kincaid contra Gordon. r 


a party's taking the annualrent of the ſum in his compriſing from his 


debitor, after the legal was expired, was not a formal prorogating of the 
legal, tho' it ſeem d to diſpenſewith it tacite: However the Lords ſuper- 
ſeded to declare the expiration of the legal till Whitſunday then next, 
that if the debitor pleaſed to redeem betwixt and that time, he might. 
Fountainhall, * 1686, Lord Bargeny contra Lin of Largs. 
----- Two different eſtates being appriſed for the fame debt, an order 
of premonition and conſignation, uſed by the proprietar of one of the 
Subjects, within the legal, was found to keep the legal of the apprifing 
open as to both ſubjects. Stair, 10th February 1675, Lady Torwood- 
head contra Gardners. The principal ſum, whole annualrents, and 
neceſſary deburſements to be modified, being — by intromiſſion with- 
in the legal; the Lords found, That this did ſtop the expiring of it, al- 


tho' penalties and ſheriff- fees were not ſatisfied that were contain d in 


the compriſing. Gosford, 2oth June 1677, Orrock contra Morrice.---- 
Rents due before the expiring of the legal, are to be imputed towards 
_ extinguiſhing the compriſing, tho they have not been received till af- 
ter expiring of the legal. Durie, 16th January 1634, tutor of Balma- 
ghie contra Maxwell. An adjudication being led for divers ſums; 
ſome whereof were prior to an inhibition Fee by another creditor, 
and others poſterior; and the adjudication being expired without an. 
intromiſſion, or other 1 made to the adjudger within the legal, 

the Lords found, That 

adjudged, without reſpect to the ſums contracted after the inhibition, 
or tho' part of them had been paid within the legal. Fountainhall, 
6th July 1699, Hay of Alderſton contra Hays. 


Ir the appriſer continue to poſſeſs after expiry of the legal, the debt 
is thereby fatisfied and extinguiſhed, and the apprifing turn'd into an 
abſolute right of property, which was found, tho' the appriſing prov- 
ed ineffectual as to a great part of the lands appriſed, the remainder be- 
Ing equivalent to the debt appriſed for. Stair, 18th June 1675, Ld. 
of Leyes contra Forbes. | | dE 


Extinction of Appriſings and Adjudications. 


AN appriſer found comptable, not only for the ſeven, but for the 
whole years of his debitor's minority. Stair, 18th February 1663, 
M Kenzie contra Rols. | 15 


AN appriſer having ſold a part of the appriſed lands within the legal, 
it was gb. That dh veg * of theſe Fire ought to be im n 
extinction of the ſums in the appriſing. Anſwered, The appriſer could 

not diſpone the lands ſimply, but only his right of appriſing, which 
would ſtill be redeemable from his aſſigney, as well as from himſelf; 
and therefore the Lords found, he was not countable for the whole va- 
lue of the lands diſpon'd, but for what ſums he actually received. Stair, 
14th January 1669, M Kenzie contra Roſs. | a 


ASE cop compriſer having purſued a declarator, that the prior was 
fatified by intromiſſion; and - defender having given in an. ac- 


legal conveyed the whole right of the lands 


compte 


1 Adjudication and Appriſing. | 
compt of deburſements for proſecuting and defending of proceſſes con- | 
cerning his right, the Lords, in the compt and reckoning, found, That 
the expences in deducing compriſing, and obtaining infeftment, were 
only to be allow'd, but no other deburſements, yet they allow'd 
him retention of the ſuperplus, after extinguiſhing the compriſing for 
what was profitably expended, not only in relation to his own, but the 
purſuer's right. Dirleton, 26th June 1677, Malloch contra relict of 
Boyd. The heir of an appriſer of ward lands, having paid 4000 
merks as the avail of a marriage which fell by his predeceſſor's death, 
his intromiſſions with the mails and duties were aſcribed to it, at leaſt 

he was found to have right to repete the ſame off the debitor before 
the appriſing could be extinguiſhed. Harcus (Compriſings) March 
1684, German of Dryburgh contra Gray of Innerrichty. 


Redemption of Appriſings and Adjudications. 


A SEConD compriſer having uſed an order of redemption againſt 
a firſt, the ſame was found effectual to the third appriſer redeeming 
the ſecond within the legal; and it was found, That the order —4 | 
not be paſſed from in his prejudice. Stair, 2oth February 1679, te- 
nants of Morton contra Earl Queensberry. 5 | 


AN a im” ng led againſt an apparent heir, lawfully charged to en- 
ter, x lo en- eee after the apparent heir's n * heir 
of the perſon laſt infeft, tho' he did not repreſent the apparent heir a- 
gainſt whom it was led. Stair, Gosford, 19th January 1669, John- 

. ſton contra Lord Lyon. — „ 23d 


Found, That he who redeems from a compriſer, ought to pay the 
year's oy of the lands, which is due to the ſuperior by act of parlia- 
ment, altho the ſuperior had given it gratis to the compriſer ; for if 
he received him for ſervice, or any ſuch perſonal reſpect, that ought 
not to be profitable to the redeemer. And the ſame was found with re- 
ſpect to the expences deburſed by the compriſer in deducing his com- 
priſing, altho' he got it done gratis, ſince there is no reaſon the redeem- 
er ſhould be free of paying the expences in ſuch caſes ordinarily paid b 
others: And this their Lordſhips declared they would obſerve — 
ter when ſuch caſes occurr d. Durie, 2d July 162 5, Dr. Kincaid con- 
tra Halyburton. An appriſer may repair and uphold the houſes, 
and, upon redemption, is intitled to the expences thereof, but, in or- 
der thereto, he ſhould intent action to have the condition of the houſes 
tried at the time of his compriſing, and after the reparations are found 
neceſſary, he may deburſe the ſame, and obtain them cognoſced, as ac- 
cords. Durie, penult November 1628, Livingſton contra Ld. Baſs. 


ADTFUDT CATION a ſummary proceſs. See Summar Proceſs. 
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EAR, rent payable to the ſuperior. See Superior and Vaſſal. 
SUPERIOR may redeem adjudications. Ibidem. 
| nN re 2 
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— — 1 
ut - 
* . *. T. 7 


— ui 
An order to leadadjudication, See Legal Diligence. 


3 or a charge is neceſſary upon beri table bonds, 
IF 


Mos 


OI 


\ 
* Y N Pay FP 1 * ü ah es at . td 


NES Adultery. 


FE, F adjudication may be led upon a debt in diem, conditional, &c. See 


Legal Diligence, 
 ADYUDICATION led upon a debt, whereof the foundation is 


defective, or where the debt is not fully eflabliſhed in the creditor's 


perſon, how far it vitiates the diligence. See Quod ab initio, vitioſum. 


APPRISING or adjudication carries not a ri ght to the fruits 


as it does to the ſubject itſelf, giving only a power or faculty to intro- 
met. See Right m Security, e eoh 


_ DILIGEN C E required of. appriſers and adjudgers. See Diligence. | 
APPRISING and adjudication makes the fubjett litigious. See 


Litigious. 


 EXECUTIONS of adjudications and apprifings. See Execution. 


RECORDING of adjudications and apprifings. See Regiſtration. 


IF one adjudger can remove a tenant without concourſe of the other 


| adjudgers. See Solidum, & Pro rata. 


PAYMENT or intromiſſion if good againſt a ſingular ſucceſſor in 
an appriſing. See Perſonal and Real. | ; 


* 


nä 


ADUL FERRY: 
| A N heireſs divorced for adultery, loſes not 1 her e 
4 


and tocher, but alſo the liferent of her heritage, and the courte- 
ſy takes place as if ſhe were naturally dead. Colvil, March 1589, 


o 
ä 


Id. Innerwick contra the Lady. 


Tux Lords inclined to ſuſtain a gift of eſcheat for adultery, tho? 
the party was not denounced to the horn, nor was there any ſentence 


| paſt in a criminal court, which the acts of parliament, touching adulte- 


ry, ſeem to require; only there was a decreet of the commiſſaries, finds 
ing the marriage adulterous and unlawful. . The two grounds that 


moved the Lords complexly, were, Imo, That the eſcheat in ſuch 


crimes falls ipſo jure, & ex lege fine facto hominis. 2do, That here there 


was a formal gift on the woman's being denounced fugitive, which 


was conjoined by way of reply, tho' the declarator on it was not yet 
come. Fountainhall, 3d February 1698, Irvine contra Skene. 


Tis unlawful for the perſon divorced to marry the perſon with 
whom the crime of adultery was committed, and the children begotten 
of ſuch unlawful conjunction, are unhabile to ſucceed as heirs to their 
parents, act 20, parliament 1600. Gosford, 22d June 1670, Lyle con- 


Fs” | > as 


tra Douglaſs, 


2 


: 
— 


Advocate. 


An x reduction of a deereet of divorce, obtain d by a wife againſt 


her husband for his adultery, upon this ground of iniquity, that the 


commiſſaries repelled this defence, © That after the acts of adultery, the 


ce wife co-habited with her husband as man and wife; which import- 


. ed her paſſing from any prior injury known to her. The Lords found, 
That | 


their converſing together as man and wife, after the deeds of a- 


5 dultery were known to her, did infer the paſſing from divorce on 


theſe deeds; and found cohabitation a ſufficient preſumptive probation 
of the wife's converſe with the husband as wife, unleſs ſhe prove that 
ſhe withdrew from the husband's bed, and lay in a ſeparate room from 
him : In which caſe it muſt be proven, that ſhe had carnal dealing 


wich him, at leaſt lay in bed with him. Stair,” 15th July 168x, Wat- 
ſon contra Cruikſhank. OP 5 | 


——_— 


A N advocate refuſing to ſerve any of the lieges againſt a Lord of 

ſeſſion, not having a lawful excuſe, was compelled thereto un- 

der pain of deprivation. Haddington, 22d June 1605, Lord Balme- 
rino contra Forreſter, 155 | 


| ApvocaTEs admitted by the Lords, are privileg'd to procure in 


all courts of the kingdom; but if they offer any indignity to any in- 


ferior judge, fitting in judgment, he may condemn them in an amand, 


or ſuſpend or deprive them from procuring before him, according to 
the quality of the offence. Haddington, 28th November 1609, com- 
miſſaries of Edinburgh contra Mr. John Ruffel. 


A advocate may compear for parties within the kingdom, with- 
- out producing any mandate, and even when he officiouſly compears 
without warrant, this may make him liable for the party's dammage, 


but will not weaken the decreet. Stair, 7th December 1676, Ballan- 


tine contra Edgar. 


| An advocate cannot diſclaim his client's ſuperior without a ſpecial 


mandate. Erskine, 2d January 1592. -— A Defender craving prote- 


ſtation, and the pal procurator deſiring a day to be aſſign'd, at 
which, if they inſiſted not, they declared themſelves content that abſol- 


viture ſhould be given ſimpliciter from the purſuit, juſt as if they had 


been ſummoned to inſiſt with that certification; the Lords found, ſee- 
ing the purſuer himſelf was got eee, to take the day with that certi- 
fication, that no ſuch day could be taken by or aſſigned to advocates, 


vhich might bind their conſtituents, they not being ſummon d for that 


effect. Durie, 2oth March 1 030, Ld. of Wardis contra his creditors. 
A decrect arbitral being challenged by reduction, as being to the 


enorm lefion of a minor, one of the parties in the ſubmiſſion, it was 
not ſuſtain'd as a homologation, that the purſuer's procurators, in a pro- 
ceſs againſt third parties upon the decreet arbitral, had made ſome ju- 
dicial ſteps, unleſs the compearance had been in virtue of a ſpecial _ 


— 


„ Advocate. 


— ——C 


mouth contra Earl of Tweddale. 
Ax advocate cannot appear for parties out of the kingdom without 
a written mandate. Stair, 3d F _— 1681, contra Stewart. 
An advocate compearing for a defender out of the kingdom, was 
allowed by the Lords, in virtue of the privilege of his gown, to ſee 
the proceſs, tho not to plead and make defences, without a ſpecial 
mandate. Forbes, 3 Iſt July 1708, Butler and Gordon contra Rage; 
Forbes, 1oth July 1712, Hamilton contra Boyd. The Lords ſu- 
ſtain'd action at a ſtranger's inſtance, tho no mandate was produced, 
his advocate finding caution to produce it before litis-conteſtation. Au- 
chinleck, 15th December 1629, Paterſon contra Alexander. --——In a 
reduction of an admiral's decreet againſt a ſtranger, at the ſaid ſtran- 
ger's inſtance, altho he was neither in the country afliſting the purſuit, 
nor any —— by him to purſue, yet the action was ſu- 
ſtain'd, ſeeing the 
| who had defended in the decreet obtain'd againſt him before the ad- 
miral, only he was ordain'd to produce a procuratory authoriſing the 
purſuit before litis-conteſtation, and that caution ſhould be found for 
that effect. Durie, 15th December 1629, Paterſon contra Alexander: 


date. Gosford, 14th February 1677, Duke and Dutcheſs of Mun 


e advocate compear d for him in this reduction, 


he purſuer being in the kingdom at the intenting and calling of - 


his proceſs, his advocate may continue his appearance for him with- 
out a ſpecial mandate, tho”, during the courſe of the proceſs, he be oc- 
caſionally out of the kingdom. Fountainhall, 7th December 1693, 
Melvil contra Earl of Perth, Dalrymple, 7th June 1715, Earl March= 
mont contra Ld. Wedderburn. 4 SEE | 


A Ptxrson having been advocate for a deceas d defender, againiſt 


whom a decreet was put up before his deceaſe, and the ſaid decreet 
being now quarrelled as unwarrantably extracted; the Lords found, 
That the advocate had ſtill intereſt to propound objections againſt 
the ſaid decreet, in order to the rectification the 

curator for the defunct defender, as if the ſame had been 


before extracting ; tho' this was to make him an advocate withoat a 


conſtituent, and to make his mandate continue mortuo mandante, and 


ereof; and that as pro- 


to hinder apparent heirs to ſtate themſelves the ver: & legittimr con- 


tradictores to their predeceſſor's creditors ; but the Lords thought it a 
of an advocate's faithfulneſs and duty to carry on the proceſs be- 
gun, ſeeing, res non eft integra, & mandatum tali cdſu, norte man- 
dantis non ceſſat, and that he has a rational intereſt to ſee rectiſied what 
he finds his deceas'd conſtituent was wrong d in, leaſt the fault ſhould 
be afterwards charged on himſelf. Fountainhall, 16th January 1684, 
Wilſon contra Foulis of Ratho. ob eos lect 


In an exhibition of writs, an advocate was obliged to as a 


witneſs, anent the defender's having the writs, tho he was the defen- 
der's lawier in the cauſe. Dutie, 14th: November 1628, Betſon con- 
tra Ld. of Grange. ---- In an exhibition of writs, the advocate and a- 


gent in the cauſe were obliged to depone, their client being called, tho* 


it was argued, That a ſervant, factor, or perſon intruſted with the cuſtody 


of writs, ought not to be examined in 2 of their conſtituent, 


unleſs it were as a wi Stair, 1ſt Fel 


dd. DA. 4 N —* TY 8 4% 8 


—_—_ Advocation. 


| locks. In a declarator that a bond was merely in truſt, the Lords 
ordained the defender's advocate to be examined as a witneſs, in fo far 
as he knew the conveyance by information of other perſons than his 
conftituent; but refuſed to examine him on the information of his 
client, becauſe an advocate is not obliged to diſcover his client's ſecrets. 
Fountainhall, r 5th July 1680, Earl Northesk contra Cheyne. ---- The 
Lords found, That tho' advocates are not bound to diſcover the ſecrets 
of their clients concerning the point of right, they are obliged to de- 
e in the expiſcation of truſts, and private fraudulent conveyances. 
3 (Advocates) January 1684, Mr. James Keith contra Sir 
William Purves. In the proof of a tenor, the defender's advocate being 
cited as a witneſs by the purſuer, the Lords ordained him to depone if 
he ſaw the writ in queſtion, and what was the tenor of it, but would not 
put him to depone concerning any thing communicated to him by his 
client, further than what he might learn from fight of the writ itſelf. 
Stair, Gosford, 21ſt December 1675, creditors of Wamfray contra la- 
dy Wamfray.— In the proceſs, Scot contra Lord Napier, it having 
been found, that my Lord was not obliged to depone and exhibite, un- 
leſs upon a ſpecial condeſcendance of the writs called for; they next 
— can be no interrogatories put to his lawiers and agents, as 
to writs come to their knowled * of their imployment for 
him or his predeceſſors, but ſuch as are ent to be put to the 
Lord Napier himſelf. 1oth February 1737, Scot contra Lord Napier. 


AbvocAr Es and writers bein ſummon d by an incident, as havers 
of writs; the Lords found, that they might purge themſelves by oath, 


than to give his oath what he kne erning > 
them, and how they were diſpoſed of. Forbes, 19th February 1713, 


Blair of That-Ilk contra Cunningham. 


_— — W 
„ Mi. Mn. If 


ADVOCATION 


BE may refuſe to paſs advocations, if he find cauſe, but that he ought to 
paſs none without reporting them to the Lords, Dirleton, 8th June 1675, 


— 


5 ApvocaTion cannot be paſt of ſums within 200 merks, upon 
any reaſon of iniquity. Dirleton, 8th June 1675, Kyle contra Gray. 


| oe ee thc bse extra, 
= becauſe ſertentia definitiva oft ultimus actus judicis, and the extract 
i but theclerk's.part. Stair, Lammerton contra Home of — 
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Advocation. 


roth July 1662. A decreet being pronounced before an inferior 
court, and the defender upon his 2 being allowed a time to 
give in his defences, extract being ſuperſeded in ch 

the defender having taken this opportunity to ſteal out an advocation ; 


the Lords found the ſame irregular, and remitted the cauſe; Fountain- 


hall, 24th March 1686, Mien contra M“ Niel, 


An advocation being produced to the inferior court, after the judge 


had pronounced the decerniture, but before he dictated tlie ſentence to 
the clerk, and before he was functus, by expreſſing the ſpecial tenor 
of the decreet ; the decreet following thereon, was found null, yet 
was ſuſtained as a libel. Stair; Dirleton, 12th December 1676, 
Holmes contra Marſhal. 7. RES | b 


Tux Lords found no ſpretum mandatum where the inferior judge had 
proceeded, tho' the advocation was intimate tohim, the intimation being 
made, not when he was fitting in judgment, but only at his dwelling- 
houſe. tho, eee ) 18th July 1627, Mr. Gavin Stew- 
art, miniſter, contra his pariſhoners. Durie, obſerves it thus, A decreet 
of an inferior court ſuſtained, tho pronounced after letters and ſum- 


mons of advocation of the cauſe, execute againſt the party obtainer of 


the decreet, becauſe, not execute againſt the judge, who therefore could 
not be faid to have ated contra mandatum in giving decreet, tho it 
was alleged the party was in mala fide to take decreet thereafter. 


A Dzerzer found null, etiam ope exceptionis, becauſe ted poſt in- 
hibitionem judicis, or after advocation. Hope ( Advocation ) 18th July 
1613, Cranſton contra Home. A decreet of an inferior judge after 


he was by an adyocation, was found null, altho' the preſehter, 


after uſing of the ſaid advocation, had com in many diets of pro- 


ceſs, after production of the advocation, and before ſentence. - Hadding- 


ton, 24th February 1607, Ld. Lathoquhar contra Lord Oliphant. * 


A Pair having proceeded to obtain decreet before an inferio 
court, after the clerk had ſubſcribed a fignature upon the margin of 
an advocation, bearing, that it was produced and N ; the Lord 
ound this to be a contempt of their authority; and this without find- 
ing it neceſſary for the raiſer of the advocation to prove otherwiſe, than 


- 


by the ſaid fubcribed ſignature, that the proceſs was truly depending be- 


fore the inferior court, Forbes, 26th June 1706, Mullikins ſuppli- 
.cant contra Sharp of Hoddam and Coupland: VEL i, 


Be * SERVICE being advocated from an inferior judge to the macers; all > 


other judges were thereby found prohibited to ſerve, tho only mention 
was made of that one in the advocation, and ſuch a retour was found null 


by way of exception. Durie, 18th July 1623 Cranſton contra Home. 
Ix a proceſs of adherence, the commiſfaries having admitted; cum nora, 


the neareſtrelatives of the purſuer, for proving the marriage; the Lords 


| advocated the cauſe only quoad that point, but allowed them to go on as 
to other parts of the proceſs, that being the fingle point complained of ; 

which way of advocating, the author fays, is ſomewhat extraordinary, 
Fountainhall, 11th July 1704, 288 Grange Hamilton. 7 Y 


e mean time; and 


—_—  AacnadPat 
A action purſued by the ſheriff, for cutting his ground, before his 
own baillie, advocate to the Lords conform to the act of parliament, 


Queen Mary, parliament 6. Cap. 39. Haddington, November 
_ 1 75 contra Creichton. ; | 


= > 


— 
ts. 4 2 


ART and PART, 

| NE found liable in a ſpulzie of tiends who was not concerned in 
O the a& of ſpoiliation, upon its being proven, that the corns were 
f  thereaftercaſt into his barns, threſhed there, and diſpoſed of by him. Du- 
rie,26th January 1628, Earl of Roxburgh contra Ld. Langton.----Goods 
ſpulzied being conveyed by the ſpulzier directly to his friend's houſe, 
this receipt was found ſufficient to make the owner of the houſe partaker 
of the ſpulzie, Haddington, ad December 160g, © contra 


AL IME NI. 
And firſt, of the act 1 491. Cap. 25. anent alimenting 


Ot heirs. 


The heir bas THE action for aliment is competent to the apparent hei r que 
„E bn Bis ſuch, and therefore requires not a ſervice. Durie, 12th Febru- 
_— ſr. ary 1635, Hepburn contra Seaton. | | 


without a 
vice. = ; 1 521 5 . 
Who entice. LANDS falling in the ſuperior's hand by ward, and the vaſſal's relict 
led to an ali · not being provided, the ſuperior was found obliged to give her ſuch an 
— aliment during the ward, as ſhould be modified by the Lords. Bal- 
four, 21ſt July 1534, Janet Logan contra Eliſabeth Campbel and 


Heirrenoun. IN a proceſs of aliment, at the inſtance of one who had renounced to 
cing, not entit- be heir to his predeceſſor, and poſſeſſed by virtue of ſingular titles a- 
| gainſt the Lady liferentrix, who was only relict of his ncle; 
the Lords found her not liable in any aliment, becauſe of his bruiking 

by ſpecial ſingular titles, and having renounced to be heir. Forbes, 

16th, Fountainhall, 18th January 1712, Lyon of Brigton contra 

. Carle. - But in a purſuit againſt an heir, ronouncing at 

the liferentrix's inſtance, for a certain ſum, in name of aliment fur- 

niſhed to him by her ; the Lords affoilzied, in regard ſhe was bound to 

aliment the fiar, and the aliment was beſtowed before the heir's renoun- 

ciation. Stair, Dirleton, 16th July 1667, Hamilton contra Symington. 


| 1 A Fra has no longer title to an alimant upon the act of parlia- 

or if the e ment, after he has ſo the lands. — 2 — 
ſtate be ſold, Sandilands contra his mother. 8 Hike 8 
„ | | 5 : | Tur 
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Taye modification of an aliment was refuſed to a vaſſal of ward No aliment, 
lands, becauſe he had rents beſides theſe; and the ſuperior was only Ahne heir hai 
found bound to pay proportionally, to ſupply the defect of the aliment. 
Haddington, 16th March 1622, Heir of Milntoun contra Calderwood. 
Balfour, 1ſt December 1534; Buchannan contra Stewart. Found, 
tuhat the heir ought to have a modification of the wardatars and liferent- 
ers, altho' he had lands and rents of his own the time of his father's de- 
ceaſe, becauſe they were fince compriſed for his father's debts. Hope: 
( Heir ) 1619, Whitefoord contra Calderwood. ----- In an 
action at the inſtance of the apparent heir againſt a liferenter for aliment ; 
the Lords conſidered the eſtate as it was at the defender's husband's 
death, when her liferent began; ſo that if the eſtate was not then ex- 
| hauſted by liferents or debts, they found no aliment due. Falconer, 
Home, 7th February 1682, Hamilton contra Hamilton; 


A Son who was fiar, found entitled to an aliment from his mother what if be 
| liferentrix, ſhe being married again, tho he had been bound apprentice ls an employ- 
to a ſkipper, was eighteen years old, and had deſerted his ſervice, nor hat 
ſhe any more, but 600 Merks yearly. Fountainhall, 4th June 1687, 
Ramſay contra Rigg. The Lords modified an aliment to an heir 

out of his ſtepmother's jointure, tho' he was neither minor nor without 

a calling, being an advocate, but this employment afforded him no ſub- 
ſiſtance; and this, altho' he was, at the ſame time, impugning her join- 
ture in another proceſs, as exorbitant, beſides, that he was ſerved heir cum 
beneficio, and none of his father's debts were real, or at preſent effecting 
the eſtate ; and here the Lords made the aliment payable in money, tho 
the jointure was paid in victual. Fountainhall, 25th July 1705, Mr: 
William Ayton contra Dame Magaret Colvil. An aliment to the 
apparent heir, purſued againſt the liferentrix was not ſuſtain d, in re- 
gard the liferent was mean, and the apparent heir was major, kept 

a brewery, and was not frug!, aut bony fame, and. the liferentrix 
kept one of his children, Stair, Gosford, 27th January 1669; 
Stirling contra Heriot.— Aliment was refuſed to an apparent heir, 
upon the followiug grounds, vg. That the ſum liferented by the re- 

lict of his brother, was but ſmall, and no more than the annualrent of 

her tocher. 2do. That the purſuer was forty years old, and therefore 
either had, or ought to have a trade, and that in the ſummons he 
deſigned himſelf Preacher of Gop's word. Durie, 11th February 
1636, Sibbald contra Wallace. In a ſimilar caſe, the ſame was 
refuſed, - where the brother's reli&t, and the defunct's and purſuer's 
father liferented all betwixt them, the relict liferenting but ten chal- 
ders of victual for 8000 merks ſhe brought in tocher, and the pur- 
ſuer being at perfect age, and bred a writer. Durie, Spotiſwood, (Heir) 
21ſt July 1636, Ld. Ramorney contra Law. 5 204. 2 


Tus act comprehends conjunct fiars and liferenters, as well as do- 
natars of ward. Stair, 12th December 1677, Preſton contra liferent- wh, bound 
ers of Ardrie. ----- This act does not extend to a father liferenter by to aliment- 
reſervation, Sc. Durie, 21ſt July 16 30, Ld. Ramorney contra Law. = 
----- A grandfather being liferenter by reſervation, was found not 
obliged to aliment his grandſon, who was left to his recourſe upon 
his mother, Durie, 7th July 1 629 Hamilton younger of Blair _— 


30 wien. 


—_ is grandfather. Stair, 26th February 1675, Whitefoord contra La- 
= mington. The grandfather who had a liferent by reſervation, was 
found liable to aliment the apparent heir, the mother having no life- 
rent, but of a ſum of money which came by herſelf. Stair, 27th June 
1662, Ruthven contra Ld. Gairn.----- The heir's aliment was found to 
be a burden upon his mother, and not upon the grandfather, tho' he 
enjoyed the liErent of the whole eſtate by reſervation, fave an annuity 
of 1000 Merks, provided to his daughter in law, the purſuer's mother. 
January 1729, Hay younger of Park contra his grandfather and 
mother. ----- The Lords modified an aliment for a pupil, out of his 
mother's liferent lands, altho they were burgage lands, and not holding 
ward. Auchinleck ( Tutor ) 13th February 1631, Finny contra O- 
liphant.---— The eſtate of Lovat was ſettled in liferent to Fraſerdale, 
and in fee to his ſon ; Fraſerdale having forfeited his liferent eſcheat, the 
Lords found the donatar liable to aliment the fiar, who had no ſeparate 
eſtate for his ſubſiſtance. February 1 = 2,Hugh maſter of Lovat con- 
tra captain Simeon Fraſer.---—A man who had been declared an idiot by 
the Lords, and, as ſuch, had gotten a tutor dative given him in exchequer, 
being purſued by his niece, an infant, and his apparent heir, for an 
= aliment, on this head, that, being in ſuch a condition, he was no 
= _ better than a liferenter, and all ſuch are bound to aliment the fiar who 
=. has not aliunde, as in this caſe. The Lords thought the demand al- 
=—_ new, and without law or precedent; and that the circum- 
= ſtance of his fatuity did not alter the caſe, for he might reconvaleſce ; 
2 | and this might be as well craved, if the fiar were an infant, who could 
= be mantain'd on a ſmall expence; and therefore found no ground for 
modifying an aliment in this caſe. Fountainhall, I 5th February 1709, 
Bonner contra Bonner. ----- One having diſpon'd his lands in favour of 
his wife, her heirs and aſſignies, with this proviſo, That after her 
death a certain portion thereof ſhould accreſce and belong to his ne- 
phew ; the 06 wr daughter and only child, after her father's de- 
ceaſe, intented action againſt the wife for aliment, as apparent heir to 
= her father and granduncle. The defence was, That there was no re- 
= = htion betwixt the purſuer and defender, and therefore no aliment due, 
= . ſuper jure nature. ado, The defender liferents no lands to which the 
= purſuer can ſucceed as fiar. 37/0, The purſuer's father was denuded 


1 | of this claim in his own lifetime, having diſpon'd the ſame to his cre- 
= ditors for their ſecurity and payment, and to his wife whatever ſhould 
= remain. The purſuer was not found intitled to an aliment. 24th Ja- 
= 5 5 nuary 1729, Laing contra Kay. Our cuſtom has extended this o- 
bligation of aliment no farther than to heirs of land- eſtates, in the 
view of ſupporting antient families. A relict therefore who liferented 
her husband's whole ſtock, conſiſting in money, was not found oblig- 
ed to aliment her children, to whom the fee was provided. July 
1731, Mirry contra Pollocks. | 


= Beneficof dis Two liferenters upon an eſtate, v/z. the mother and grandmother, 
w_ cuſſion — were found to he heir pro rata off their liferents 8 

= thoſe round te December 1677, Preſton contra liferenters of Airdrie. Fountainhall, 
| 20th February 1697, Seaton contra Turnbull. ----- In a purſuit at the 
4H inſtance of an apparent heir for aliment, ' againſt his mother and grand- 
= mother, liferentrixes upon his eſtate, the grandmother was _— : 
=_ - | | | 55 | e 


Stair, 121 


* , ; «ls : ne 


becauſe ſhe had formerly given down to her ſon, the purſuer's father, 
more of her liferent proviſion than the Lords would have decerned to 
this purſuer, had her proviſion remained with her entire. 12th July 
1729, Lady Anne Allardice contra Mary Mill, relict of James Al- 
lardice of That-Ilk.------- The contrary. Falconer, 27th November 
168 5, heir of Kirkland contra his grandmother. But in a like 
caſe this defence was not ſuſtain'd for the grandmother, that ſhe had a 
ſeparate eſtate, vi. a liferent from a former husband, the half of which 
ſhe voluntarily ſold for payment of the debts of her husband, the pur- 
ſuer's grandfather. Bruce, 12th July 1715, Cunningham contra 
Ramſay. N | 


A CaiLD and his tutor purſuing his mother, the liferentrix of , Ao offer as 
his lands, and her ſecond * for an aliment; the Lords refuſed eng 1 
to admit her offer to keep and entertain him herſelf; and ordain'd the vans. + 
the pupil to remain with the tutor, and ſuſtain'd the action for ali- = 
ment. Durie, 14th July 1627, Noble contra Noble. Durie, 22d Fe- 

bruary 1631, Finnie contra Oliphant. ---- The like, Stair, 19th Febru- 


| ary 1679, Sibbald contra Falconer. -—-- An offer to aliment in family 


not ſufficient to elide the claim. Falconer, 27th November. 1685, heir 


of Kirkland contra his grandmother, 
A Dow Ar AR of ward found liable to aliment the heir, whether he Dovatar of 


; a ; | 0 : | Wee 
intromitted or not with the mails and duties, unleſs he inſtructed how ch re 996 


he was barred. Stair, 19th February 1679, Sibbald contra Falconer, intromimed. 


A aſſigney to a gift of ward found liable to aliment the heir. Stair, If claim for 

- Igth February 1679, Sibbald contra Falconer.-—A fiar purſuing his mo- — _— 
ther the liferentrix for an alimentwhoſe liferent, tho' conſiderable at firſt, nies. | 
was now diminiſhed by her debts, &c. and the fiar contending that it 

ſhould be conſidered, not as now it was, but as her husband tranſmitted 

it to her; the Lords found her creditors, or ſihgular ſucceſſors for onerous 

cauſes, no ways liable nor affectable for any part of the liferent they had; 

and that the aliment was not real againſt them, nor the liferented lands, 

(tho! 'tis otherwiſe as to the aliment of ward minors) nor that her ſon 

had any regreſs againſt her upon her warrandice from her fact and deed -' 

for diminithing the jointure, being done long before his intenting his 

action of aliment, and ſo that the jointure muſt be conſidered as it now 

ſtands, and not as it was in the beginning ; and finding it very mean, 

they refuſed to modify any thing out of it to her fon. Fountainhall, 

14th July 1699, Ogilvie of Linksfield contra Gordon his mother. 


Or 1000 merks, which was the mother's yearly annuity, L. 1o0 3 
was modified to the apparent heir. 29th January 1729, Hay young- ens: 
er of Park contra his mother, In the like caſe the Lords modifi- 
ed L. 100 out of 600 merks a year, Fountainhall, 4th June 1687, 

Ramſay contra Rigg. N | 2177 


Aliment due ex debito naturali. 
Tux Lords decerned an aliment to an 3 heir, in pro portion Fathet liable 
| to his father's eſtate, and refuſed Dy ſuſtain the father's offer of alimen- ii -e. 
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ting him in his family, in reſpect of the notoriety of his maltreatment. 
19th July 1716, William Moriſon younger of Preſtongrange contra his 

father. An interim aliment decerned to an apparent heir of an en- 
tail'd eſtate againſt his father, married to a ſecond wife, and who had 
given ſome ground of complaint for maltreatment, tho' at the ſame 
time he was much incumber'd with debt. zoth July 1734, Hepburn 
younger of Humbie contra his father. The queſtion being, Whe- 
ther a father, being himſelf indigent, and having a great family of ſmall 
children, ſhould be obliged to aliment his eldeſt fon, having been edu- 
cated in a trade: The Lords conſidering the great portion the purſuer's 
mother brought, and that he was a perſon of no ability to aliment him- 
| ſelf by his induſtry, decerned the father to receive him in his houſe, 
or elle, at his option, to give him 200 merks. Stair; 13th January 1666, 
Dick contra Dick. A father, being furious or an ideot, and liferent- 
| ing the whole Eſtate; the Lords, with reſpe& to his children, found 
this difference betwixt him and other fathers, that they decerned an a- 
liment to his children out of his liferent (they not having aliunde) tho 
he had educated them till they were of age, and could do for them 
ſelves, and were alſo married. Gosford, 1oth December 1672, Car- 
| fairs and her husband contra John Carſtairs. ----- The Lords found a 
father, who, by threats, forced his daughters to ſerve others, when he 
was in a condition to maintain them in his family, liable to pay them 
a competent aliment, tho they were in ſervice. Harcus (Aliment) 
| July 1687, Cairns contra Bellamore their father, | 


THE mother is obliged to aliment hex children jure nature, but it 
Mother liable. js ſufficient that ſhe aliment them in her family; and it was found, 
| that they could demand no aliment or modification extra familiam, e- 
ven tho' it was alledged, that it was unfafe to truſt the children to their 
- mother's breeding, ſeeing ſhe had miſcarried, and, being a woman of 
quality, had married a depoſed miniſter. Stair, 23d February 1666, 
children of the Earl of Buchan contra lady Buchan, | 


A heir ſucceeding to a competent eſtate, as heir to his father, was 
£ — found liable to aliment his brothers and ſiſters, being wholly unprovided. 
brothers and Stair, 24th January 1663, children of Netherlie contra . heir 
ſiſters. The like, Stair, 10th November 1671, Haſty contra Haſty. Bruce, 

. 23d July 171 5, children of Knapperny contra their elder brother 
In a ſuſpenſion of a bond granted to a craftſman by an eldeſt brother, 
for a younger brother's apprentice-fee, upon minority and leſion, the 

Lords found, That the younger brother, having no other means nor 

proviſion, his eldeſt brother, who was heir to his father, and had the 

eſtate; ought to entertain him, and to put him to a calling; and refuſed 

to ſuſtain the reaſon of leſion. Dirleton, Newbyth, 5th July 1676, 

Chieſly contra Edgar. The Lords found a minor liable for an ac- 

compt of mournings, taken off by him for himſelf, and brother and 

ſiſters. Forbes, 14th July 1705, M*Dowal contra Marſhal. -— In 

a proceſs at the inſtance of the younger children againſt their elder 
brother, who had an opulent fortune from his father, and they unpro- 
vided, craving ati aliment, the Lords allowed a competent aliment year- 

ly. to each of them the boys till 14, and the girls till 12 years old. 
Fcountainhall, 13th January 1697 children of Attenburn contra their 
brother. A ſiſter ſucceeding to the means of her father and mother 
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was found liable for the expences beſtow'd in alimenting her furious 
brother, but that only in fo far as ſhe was /ucrata, by being freed 
from entertaining the furious perſon in her own family. Stair, Foun= 
tainhall, 23d July 1678, Thomſon contra Wilkie. The younger 
children of a family, who were all unprovided, applied to the Lords 
for an aliment till majority, which accordingly was granted, but the 
queſtion being who ſhould uplift and diſcharge, they having no tutors, 
and the aliment ſmall ; and here it being concerted among the friends 
to divide the children among them, fo that each of them ſhould take 
a child, and to diſcharge the heir upon payment of their ſeveral propor: 
tions, and to give bond to apply it for their aliment and education, and 
to. hold — for the ſame at their reſpective majorities. To this the 
Lords condeſcended, and declared that their diſcharge ſhould be a ſuf- 
ficient exoneration to the heir and his tutors. Fountainhall, 2d Febru- 
ary 1711, Somervells contra Ld. Drum. During the dependance 
of a proceſs of reduction of a father's teſtament, betwixt a ſiſter, pur- 
ſuer, and a brother, defender, who was both heir and executor, the 
craving an interim aliment, ex jure nature; the Lords found, That 
= the being married, could crave no aliment from her brother. Foun- 
= tainhall, 234d February 1711, Maxwell and her husband contra Sir A- 
| lexander Maxwell. | | | = 
A Boxy of proviſion being granted to a daughter, payable at a cer- 
tain time, the heir was found liable to aliment her in the interim. 
Stair, 8th January 1663, Lady Otter contra Ld. of Otter. The 
like, Stair, 11th February 1663, Fraſer contra Frafer. The like, 
Stair, 5th . July 1677, children of the Ld. of Lauriſton contra Lauri- 
ſton. Stair, 21ft January 1679, Straitons contra Ld. Lauriſton. 
A FATHER granted a bond of proviſion to his daughter, payable 
at her age of 17 years, with an obligement to entertain her in the 
mean time, but no obligement of annualrent : Some years after her 
age of 17, ſhe infiſted againſt the repreſentatives of her father, for ali- 
ment from her father's death, till the time her bond was payable, and 
for annualrent thereafter ; the Lords found aliment due aller the term 
of her bond, as well as before, but no annualrent; Stair, Dirleton, 
21ſt January 1668, Stewart contra Ld. of Roſyth. | 


A MoTHEeR purſuing the heir for an aliment to her daughter, an Modification 
infant, the heir's ſiſter, whoſe portion was not payable till her age of f chisaliment- 
T5; the Lords modified the third part of the annualrent of her portion 
for aliment, till ſhe ſhould be ſeven years old, and half of the annual- 
rent from that till ten, and two thirds of her annualrent from. ten till 
her age of fifteen, which was the term of payment. Nota, This, as 
the author ſays, is the common rule of modification in all caſes, when 
reſpect is had to a child's bond of proviſion. - Fountainhall, 8th Fe- 
bruary 1678, Cleland and Geddes contra Geddes. 2 


APR RSON being reduced to extreme want and miſery, by provid- Children 
ing his eldeſt ſon to the groſs of his eſtate, and e diſponing bound 8 
the remainder to his ſecond ſon, to get good matches to them, the Lords, rens. 
upon the father's application, modified an aliment to be paid to him 
by the faid two ſons, pro rata of what they got from him. Forbes, 
20th July 1710, Brown of * contra his ſons. 
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Alternative. 


Aliment by Paction. 


Ix a contract of marriage, the husband became bound to pay to an 
only daughter the ſum of 6000 merks at her age of 16, and in the 
mean time to mantain her in bed, board, ſchools, cloaths, and all other 
neceſſaries. In a ranking of the man's creditors, wherein the daugh- 


ter 1 gs with an adjudication upon this claim of aliment, it was 
or 


pled for them, That this ſtipulation to aliment, is no more but exege- 
tic of the natural obligation, and muſt ceaſe, when the father is no 
longer in a capacity to aliment himſelf. The Lords found, That a 
paction to aliment, tho' conſtitute by a contract of marriage, cannot 
compete with the onerous debts of the father, he becoming bankrupt. 
13th February 1736, Margaret Falconer contra creditors. 


A Wipow, who liferented her daughter's portion of 12000 merks, 


entring into a ſecond marriage, took an obligation in the contract from 


her future ſpouſe, to educate and aliment her daughter ſuitably. In a 
proceſs at the daughter's inſtance, after her majority, for a liquid ſum 

in place of aliment, the Lords decerned for 300 merks a year; and 
found it not a ſufficient implement of the obligation, that defen- 
der offered to aliment her in his own houſe 5 her mother, as was 
done for bygone years. 27th January 1736, Henrietta Moncrief 
contra Fairholm of Pilton. f | 5 


: HUSBAND muſt aliment his wife. See Husband and Wife. 

| ALIMENTING of priſmers. See Prifner, 
ALIMENT when preſun'd gifted. See Preſumption. 
ALIMENT if attachable by creditors. See Perſonal and Traif- 


miſſi ble. 


ns 


—— 5 — — 
=—_— 
—_ 


ALTERNATIVE. 


A MAN giving bond to pay a ſumat a term, and, in caſe of failzie, 


to infeft the creditor in certain lands; this is no alternative, ſo as 
to give the election to the debitor, theſe clauſes being introduced in 


favours of creditors, ſo that this is an exception from the rule. Du- 
rie, 5th July 1623, Brown contra Wright. - | 


A CHAMBERLAIN having given bond to his maſter, with this 


alternative, either to conſtitute bygone reſts againſt the tenants, or pay 
the debt himſelf, but without ſaying, betwixt and ſuch a day; the 
Lords, in a purſuit for the ſum, at the maſter's inſtance, revatio the 


chamberlain's defence, That now he had recovered decreet againſt the 
- tenants, and was willing to aſſign; but decerned fmpliciter againſt him, 


In 


x” 
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Annat. 
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in regard he had done nothing againſt the tenants for three years, becauſe; 


there being no day ſet down in the ticket, he was inſtanter debitor, 
and the rather becauſe of his long ſilence; but ſuperſeded execution 
from July till November, that in the mean time he might operate 


his payment from the tenants. Newbyth, 8th July 1665. Earl Roz 


thes contra Leſlie, 


1 Ox x having a tack of tiends, aſſign d the heritor to the tack of his 
own tiends, © obliging himſelf to procure new tacks at the expiration 


« of the former, or to refound the money then paid for the aſſigna- 


tion. This was found not to be an alternative obligation, but that 


the granter muſt grant a new tack, if it was in his power; and if not; 


that the refounding of the price, was loco damn: in facto 1 
Gosford, 22d July 1673, Nisbet contra Lord Balmerino, 


APART having been decerned by an inferior judge, to delivet 


to the other ſome writs in his hands, or elſe pay a fam, the electi- 


on here being the debitor's, and yet he never having been charg- 
ed on the decreet, before he was poinded for the liquid ſum, the Lords 
found the poinding unlawful, and decerned Reſtitution of the goods, 
and the prices to be modified by their Lordſhips, and alſo for pay- 


ment of the expences, damages, &c. Durie, 25th July 1638, Brown 


contra Blackburn, 


A FATHER having granted a bond of proviſion to his daughters, ond 


bliging himſelf to pay the ſum at their ages of 1 7 years, or at their 


marriage, they marrying with conſent of himſelf, and certain other perſons 


named ; it was pled for the children, in'a proceſs for payment againſt 
their brother, the heir, That the bond was purify'd by their arriving to 
| 15 years, and payable ſooner, in caſe they had been ſooner married; 

the Lords found the clauſe ſuſpenſive of payment, till it appear how 


the children would marry. Stair, 21ſt January 1679, Straitons contra 


Ld. Lauriſton. 


0 


"= annat found to extend only to half a year more than the 
a defunct had right to proprio jure. Stair, 26th july 1661, 
Ker contra pariſhioners of Cardine. Found formerly to extend to 
a whole year. Durie, 16th June 1629, Smeiton contra the relict 
the miniſter of St. Bothans. And afterwards, Gilmour, 

1662, Weemyſs contra pariſhioners. See act 13, parliament 1672. 


Tux annat extends to the profit of the olebe, if there be no new in- 


trant. Stair, 19th July 1664, Scrimzeor contra executors of Murray: 
—— Otherwiſe the glebe falls not under the annat, except the cr 


thereof, if it was ſown before the miniſter's death. Staur, | 6th Jul : 


166 5, Colvil contra Lord: Balmerino. | 
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Annualrent. 
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ANN AT divides betwixt the wife and neareſt of kin, where there 
are no bairns. Stair, 24th June 1663, Scrimzeor contra Murrays. 
Stair, 22d January 1679, Spence and Clark contra Craig. Belongs to 
the neareſt of kin, there being no wife or children of the defunct. 


| Stair, Newbyth, 6th July 166 5, Colvil contra Lord Balmerino. 


In a queſtion, whether the annat (whereof the terms of payment 


are determined by the act of parliament 1672) be due to the relict and 
children of a ftipendiary miniſter of a burgh, whereof the ſtipend is 


paid by a contribution, there being no tithes out of which it can be 
paid; tho tis commonly look d upon as a debitum fructuum only, yet 
the Lords found all ſtipendiary miniſters included in the act, whether 
—— in money or victual, and therefore found an annat due here. 
ountainhall, Forbes, 8th February 1709, Shiel's repreſentatives con- 


| tra town of St. Andrews. e 


A MIN IST FER who had ſiſters, having aſſign'd his annat to his bro- 
ther's ſon, the Lords found that it belonged to his neareſt of kin, proprio 
jure, and not to his aſſigney. Fountainhall, Harcus, (Miniſters) 18th 
March 1686, Alexander contra Cunningham. Whether it can be 
evicted for the miniſter's debts. See Durie, gth December 1623, colo- 
nel Henderſon's bairns contra debitors. Durie, 28th February 1628, 
bairns of biſhop of Galloway. -—- The annat is a legal gratuity in fa- 
vours of the wife, children, or neareſt of kin, that cannot be burdened 
with the defunct miniſter's debts, not being in bonis defuncti. Foun- 
tainhall, 2oth February 1694, Donaldſon contra Brown, oy 


Tux annat being indulged by the law to the wife, bairns, and near- 
eſt of kin of the defun& miniſter, and originally their right needs no 
confirmation. Stair, 26th July 1661, Ker contra pariſhioners of Car- 
dine, Stair, x6th July 1673, Ker contra pariſhoners of Morumſide, 


LA 


 ANNUALRENT. 


Due ex lege. 


A NNUALRENT due upon inland bills, as well as others, in re- 


ſpe& that the act 36, parliament 1696 extends the ſtatute 1681, 


to inland bills and precepts in all points. Forbes, Sth, Fountain- 


hall, 28th June 1705, Blair contra Oliphant of Langtoun. 


A BILL of exchange bears annualrent againſt the accepter from the 
term of payment ſtipulate in the bill, tho' not proteſted for not pay- 
ment. Home, 14th November 1718, Baynton and Shaw contra 
Swinton. Formerly otherwiſe decided, Forbes, 15th July 1713, 


Watſon contra Gordon. 


Due 


Annualrent. 


| Due ex pacto. 


 ANNUALRENT once paid, implies a paction to continue payment 
of the ſame. Gosford, 15th January 1675, Cathcart contra Row. 
Dirleton, 2oth December 1676, Carnegy contra Durham. Spotiſ- 
wood, (Uſury) Durie, 4th March 1628, Forreſter contra Clark. Goſ- 
ford, 15th, Stair, 17th November 1671, Hepburn contra Ed. of Con- 
gleton | | | So 55 


 ANNUALRENT ſtipulate for one term, found ever due till payment. 
Gosford, 13th January 1669, Earl of Winton contra Seaton. Dirleton, 
Gosford, 2oth December 1 £ 76, Carnegy contra Durham. Durie, 2d 
December 1628, Zair contra Ramſay. ---- A debitor, by a miſſive 


letter, having obliged himſelf to pay annualrent for the time bygone, ” 


annualrent was found due alſo in futurum. Stair, 13th January 1669, 
Home contra Seaton. -—- A contract of marriage, bearing only an obli- 
cation to pay the ſum at a certain term, with one term's annualrent, 
annualrent was decerned for all terms bygone, ſince the date of the 
contract, in reſpect it was for tocher. Spotiſwood, (Uſury) 16th Fe- 
bruary 1629, Keith contra Bruce, In a bond of proviſion, the term 
at which annualrent ſhould commence not being fixed, but left open, as 
the father ſhould afterwards determine, and he having died without fix- 

ing the ſame, it was found, That the children being alimented during 
the lives of their father and mother, annualrent could only begin to run 
after the death of both, and not from the father's death. Fountain- 
hall, 17th July 1696, Naltne contra Lindſay. hay- 
ing given ticket for a ſum, payable at a preciſe day, and if not then 
paid, obliging himſelf to grant bond for it, bearing annualrent; 
the Lords, altho' the creditor, after elapſing of the day, did not 
require any ſuch bond, yet found annualrent due. Fountainhall, 27th 
February 1702, Houſton contra Shaw. A legacy payable to one, in 


caſe he ſhould demand it within ſeven years after the teſtator's death, 


and, upon his _ to require it in due time, payable to another, with 
annualrent during the not-payment, having accrued to the ſubſtitute, 
through the inſtitute's neglect to call for it within the limited time, he 


was by the Lords found to have right to the annualrent for the fame 


from the teſtator's death. Forbes, 12th July 1711, Nielſons contre 
Coulter and Wilſon. | 3 . 


A PARTY by a reſerved faculty in his contract of marriage, being 
allowed to provide a ſecond wife and her children in a certain ſum, 
without any mention of annualrents, the ſum was found to bear in- 
tereſt from the firſt term, after diſſolution of the ſecond marriage by the 
maän's death, for the relict's uſe; for this was implied in the reſerved fa- 
culty, by which the liferent was deſigned only for the wife, and the 
fee for the children. Fountainhall, 12th July 1699, Ld. of Kinfawns 
contra his ſtepmother; --—- One in his contract of marriage bound 
himſelf, to provide a certain ſum to himſelf and ſpouſe in conjunct- 
fee and liferent, and to the heirs of the marriage ; but in caſe of his 
predeceafing without heirs of the marriage, his ſpouſe was to have po- 
wer to diſpoſe of the foreſaid ſum : This event happened, and the 

K 8 - queſtion 


 Annualrent. 
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ä queſtion occurred, Whether the ſum bore annualrent? which would 
entitle her ſecond husband to the jus mariti only: No annualrent was 


tion. Auchinleck ( Iatromi ſtan) Douglaſs contra Fraſer. 


ſtipulated in the contract; but it was argued, That the proviſion of 
liferent, was virtually a ſtipulation for annualrent : The Lords found 


the ſum heritable, and fell not under the jus mariti of the ſecond huſ- 


band. 16th June 1733, Millar contre Sinclair and Murray, 


|. Gronce having borrowed 8000 Merks from Peter his brother, 


gave a wadſet therefore; George being an old man, without hope of 
children, the reverſion was granted to him only, and to the heirs of his 
body, and his liferent of the wadſet was reſerved without mention of a- 

ny back tack-duty or annualrent; in a reduction of the wadſet, Peter al- 


ledged, That, albeit the wadſet bore no annualrent, yet, he having lent 


his money in hope of ſucceſſion, and his brother having now married a 
young wife, he ought not to take advantage of him, ſeeing the annual- 
rent is due in equity for the profit of the money ; it was found, That 
annualrent could not be due in this caſe, unleſs it had been ſo pactioned 


and agreed. Stair, 11th December 1662, Logie contra Logie. 


A Poupiz's ſtepfather, giving bond. to the tutors to be countable 


for his wife's intromiſſions ; this was found to import alſo payment of 


the annualrent thereof, tho' no mention of annualrent was made in the 


bond. Auchinleck ( Tutor ) 17th July 1636, Tutors of Vallange con- 


tra Dr. Forreſter, 


| Due ex more. 
D xNOUNCIAT To makes the ſum bear annualrent, tho the horn= 
ing be not regiſtred. Stair, 11th Feb 1673, Smith contra Wauch. 
And yet eſcheat falls not but upon regiſtration. --— Denounciation 
at the market croſs of Edinburgh, where the debitor dwells not, tho! 
Tufficient for caption, yet not for annualrent. Stair, 26th January 1665, 
Hutchiſon contra Dickſon, Fountainhall, Forbes, 17th July 1711, 
Gordon contra Gordon. November 1733, Dunbar of Burgie con- 


tra creditors of Caſtlehill. The contrary was found. Fountainhall, 


17th December 1686, contra And the reaſon given, is 


the debitor's contumiady, which (till takes place when ever he is de- 


A cnaken and denounciation having paſſed upon a decreet, which 
was thereafter ſuſpended, and reſtricted to a leſſer ſum; aunualrent was, 


notwithſtanding, found due of the reſtricted ſum, denounciation having 


paſſed. ir, zoth January 1663, Rigg of Carberry contra his credi- 
tors. e n in * due by the 
defunct, the time of his deceaſe due upon denounciation, without pac- 
But 
the heir found liable, Durie, 8th July 1642, Huntly contra Manſon, 


Due 


LITE. 
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ration of his office, but till the real payment, even after | 
ed an action contraria tutele, in to have his accompts cleared, and 


Annualrent. 


Due by Tutors and Curators. 


Toros and curators, have a year after admiſſion touplifeand reims 
ploy the minor's ſums not bearing annualrent, after which they are lis 


able for annualrent. Stair, gth July 1667, Steven contra Boyd. 
And therefore, muſt uplift and imploy annualrents due before the 


tutory, within a year after acceptance. Stair, 27th F e 73: 
ine and 


Douglaſs contra Gray. Fountainhall, 16th January 1696, 
Oliphant contra Spence. -—==-= As to mails and duties of lands and o- 


ther rents, tutors and curators are accountable for the annualrent 


thereof within a year after they are payable ; this laxamentum tems 


poris is allowed to find hands for lending out their page money. Foun- 


tainhall, 2oth November 1678, Hay of Drummelzier contra Earl of 


Tweeddale. Fountainhall, 16th 1 1696, Irvine and Oliphant 
contra Spence. The like as tothe annualrent of goods rouped, durante 


tutela. Fountainhall, 2gth November 1683, Wilſon contra Foulis. 


— But as for annualrent of Sums falling due pendente tutela, they are 
not to be accumulated into a principal ſum, to bear intereſt, but once 
during the tutory; ſo that tutors are only accountable for the «ſure 
uſuarum of ſuch, poſt finitam tutelam. Stair, 27th January 166 5, 
Kintore contra Boyd. Fountainhall, 20th November 1678, Hay of 


Drummelzier contra Earl of Tweeddale. Fountainhall, Falconer, i 8th 


March 1684, Lockheart contra Ellies. Obſerved by Sir Patrick Home, 
December 1682. Fountainhal, 16th January 1696, Irvine and 


Oliphant contra Spence. --— The Lords found a tutor muſt pay annual- 
rent for victual-rent and houſe-mails, within a year after they are due, 
and made no difference betwixt country-rents, and town-rents, tho' the 
caſh is ſooner got in ;. and fand him not liable for the annualrent of an- 
nualrent of ſums of money, till after the expiring of the tutory; for 
which there is no equity, but mere cuſtom. Fountainhall, 24 December, 


1679, Hamilton contra Veitch. But a tutor was freed from this 
obligation, having died two years before expiration of the tutory, in 
which time, he 7 have both uplifted the annualrents and reimploy- 
ed them. Stair, 4 

found this difference betwixt tutory and curatory, with reſpect to an- 


nualrent of the minor's annualrents, viz. That altho' tutors ſemel in 


tutela, muſt imploy what is over the pupil's aliment upon annualrent, 


and fo leave it bearing annualrent; yet, that a curator was not at all ob- 
liged to this, becauſe ſinita tutela, the minor continues ſtill weak, and 


may neglect to call the tutor to an account of his adminiſtration, whereas 
finita cura, the minor is ſciens & prudens, and may immediately con- 
veen the curator. Home, November 1686, Inglis and Charters 


contra M. Morran. Fountainhall, roth July 1688, Wilſon contra 


Foulis. 


4 Toros found liable for the annualrent of his pupils money 
uplifted by him, whether heritable or moveable, not on . expi- 
intent- 


to „ Aa balance, Durie, 18th March 1628, Naſmith contra 
N. 6 | 5 | 
| K 2 A TuToR 


July 1665, Kintore contra Boyd. The Lords 


Annualrent. 


A Turo uplifting ſome of his pupil's money, and dying ſoon 


thereafter, before he had 2 to lay it out upon intereſt; his 
heir, an infant at the time o | 


intromiſſion, was found liable only for 
the annualrents after intenting the cauſe, the purſuer having been filent 


— years. Durie, 22d February 1634, Davidſon contra Jack. 
— Otherwiſe, where the tutor uplifted a ſum bearing intereſt, and 


gave his bond to make the fame furthcoming to his pupil ; for if he 
took the money in loan, he was liable for intereſt; and if it once bore in- 
tereſt in his perſon, it could never ceaſe in the perſon of his heir, tho' a 


minor. Durie, Spotiſwood, (Tutor) 24th February 1627, Guthrie 
contra Guthrie. -—-- A tutor is neither obliged to uplift the annualrents 


of his pupil, nor give them out upon intereſt, the debitors being reſpon- 
fal, but only once betwixt and 5 


but from the end of the ene, Stair, Gosford, gth July 1669, 
Kintore contra the heirs of Logan of Coatfield. NV. B. This was ſtop- 
ped to be further heard. | oo | 5 


Cu R A ros receiving the minor's money two or three months after 
g ey 


a term, it being conſigned by the the debitor at the term, and by occaſi- 


on of dependence of the proceſs, not given up till afrer the ſpace fore- 
ſaid, were not made to account for that term's profit, unleſs it could 


be verified, that they had imployed the money, and received profit for 
it the ſame term. Durie, it March 1627, Guthrie contra Guthrie. 


A Turo who was cautioner for a ſum payable to his pupil, at the 


pri ipal debitor's death, being purſued for the ſame by the minor and 
1 after the tutory expired, was found liable for annualrent 


after the term of payment, altho the bond bore none, becauſe of his ne- 


gligence, in not making due payment, altho', becauſe of the principal par- 


ties inſolvency, he could have no relief, nor was ever interpelled, but the 


Lords found, That from the expiration of the tutory, till the time he 


was charged by the minor, he was not liable in annualrents. Hope 


TRE Lords found a protutor liable in the annualrents of money in- 
tromitted with by him, as a tutor would have been. Durie, 5th Jul 
1737, M' Duff contra M' Duff. Durie, A July, Spotifwc 
(Tutor) 21ſt July, Auchinleck (Tutor) July 
tra their mother, „ 


5 5 Due by Factors. 80 
Ix a proceſs at the inſtance of creditors on a bankrupt eſtate againſt 


the factor, wherein they craved, That he might be liable for annual- 
rent, within a year after the rents fell due, in the terms of the act of ſede- 


runt, ult. July 1690, the Lords found the factor liable in annualrent, 
conform to the faid act, and ſo confirmed it by a deciſion; and this, tho 
the fortune was ſmall, and the creditors uſually applied for warrands 
upon the factor for: their annualrents, which he could not quickly — 

| 5 * 


1 


| t WIX e end of the pupillarity, and if he die 
before that time, he is free; but if he did uplift any of the annualrents, 
his heir is liable for the annualrent thereof, not from the tutor's death, 
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1630, Vallanges con- 
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ſwer, unleſs he were allowed to keep money in his hands. Fountain= 


hall, 1701, creditors of Carden contra Robertſon. 


Due by Conſignatars. 


| ANNUALRENT being claimed from a conſignatar, upon this medi- 
um, That it was conſigned, not as a fungible, but as a corpus; and he 
had lent out the ſame, and got annualrent for it, & pls wr ſequi- 
tur principale: Anſwered, The lending out the money was upon his 
own riſque, and the party was not concerned in what ſhape he kept the 
money, provided he had it ready upon a call; the Lords found no 
annualrent due. Bruce's manuſcript, 2oth July 1716, Barclay contra 
Caruthers,-—- Mr. Wallace of Ingliſtoun, in the year 1713, ſold lande 
to Sir James Dick, and certain incumberances remaining unpurged, 
2000 merks of the price was conſigned in Ballandallock's __ who 
ve an obligment to the ſeller, declaring, That the money was put in 
is hands to be expended, in per fecting and completing the rights and 
diligences affetting the purchaſe ; and therefore, obliging himſelf to count 
to the ſeller for the ſaid ſum, and if any overplus remained, after com- 
pleting the diligences, to pay the ſame on demand. In the year 1 728, 
Ingliſtoun having raiſed a proceſs againſt the preſent Ballandallock, for 
recovering the ſaid ſum conſigned in his father's hands; the Lords found 
the: defender liable for annualrent as well as principal. February 
1728, Wallace contra Cunningham. EY: 


Due by Executots. 

A STRANGER executor being purſued by the neareſt bf kin of the 
defunct, who were minors, for their ſhare of the inventary given up 
by the defun& himſelf, the Lords found him liable to them from the 

date of the confirmation, for annualrent of ſums therein ſet down as 
bearing annualrent, but not for annualrent of other ſums which were 
not expreſſed to bear annualrent, tho' it was alledged, that nummi pu- 
pillares non debent eſſe otigi, &c. Forbes, 26th June 1705, Robertſon 
contra commiſſary Baillie, —-- Ax executor-creditor having confirmed 
and uplifted ſums not bearing annualrent, and having a balance in his 
hand, after payment of his own debt, which he laid out upon intereſt ; 
he was found liable to account to the other creditors for the neat ba- 
| lance only, not the profits; begauſe, an executor-creditor is not bound; 
like a tutor, to lay out upon intereſt the ſums he uplifts, and if he does 
it, the riſque is his own, July 1730, creditors of Thomſon contra 
Monro, | 1 X 


Due by Truſtees. — 5 


A DrBITox having conveyed his effects to certain truſtees, to be 
converted into money for the behoof of his creditors, the truſtees, in 
counting with the creditors, were found not liable for annualrent of the 
ſums, that, from time to time, came into their hands, during the courſe of 4 
their managment. 4th January 1738, truſtees of Colonel Johnſton's | 
creditors contra the creditors, 7 | I 5 Y 


62 


Annualrent. 


Due by thoſe who uplift ſums bearing Annualrent. . 


A ParTyY, having afligned his creditor to a greater ſum, owing to 
himſelf by bond bearing annualrent, upon the creditor's obliging him- 


{If by back-bond to retroceſs the cedent upon his paying the debt, in 


ſecurity whereof the aſſignation was granted, or to order the debitor in 
the ſum aſſigned to pay him the ſuperplus, in caſe the aſſigney got 
payment by . aſſignation; the Lords found the aſſigney, who uplift- 


ce ed the whole ſum, liable to the cedent for the balance, and annualrent 


thereof from the term of his uplifting the money. Forbes, 22d Decem- 


ber 1710, Irvine of Drum contra Gordon. — A factor upon a bank- 
rupt eſtate, having a conſiderable ſum of bygone rents in his hands, 
bearing intereſt, the two egen creditors upon the eſtate, who had 


long diſputed which of them was to be ranked firſt in order, appre- 
henſive of the rents periſhing, agreed to divide the ſame in a certain pro- 

rtion; in conſequence of this agreement, application was made to 
the court of ſeſſion, in the name of one with conſent of the other, 
and he accordingly uplifted the bygone rents out of the factor's hand; 
and being many years thereafter purſued by the other creditor upon the 
agreement, was obli = to repete the purſuer's proportion of the rents, 
with intereſt from the time of uplifting. 18th February 1736, Co- 
lonel Erſkine contra Earl of Lauderdale. 


Due by thoſe who are lacrati, as having had the uſe 


of other people's money 


Money being due as the price of land, bears intereſt from the time 
that the purchaſſer attains poſſeſſion, tho' not ſtipulated in the contract, 
being lucratus by the rents of the land. Spotiſwood ( Uſzury ) 7th Feb- 
ruary 1628, Home contra Ld. of Renton.---— And this tho' the mo- 
ney was arreſted in the purchaſſer's hands, ſo that he was not in culpa 


or mora. Durie, 17th February 1624, Ld. of Durie contra Lord 


Ramſay. The like, tho' the ſeller was in nora, that the price was 


not paid, not having delivered a ſufficient progreſs. Stair, 28th Janu- 
ary 1663, Ld. Balnagowan contra M. Kenzie.— -The purchaſſer was al- 
lowed his option, when the ſeller was in mora, either to pay annualrent 


to the ſeller, or to account to him for the rents of the land. Durie, 
8th March 1627, Stirling contra Panter. The like, Durie, aoth July 
1626, Ld. Clunie contra Ogilvie. --—-- Annualrent found due, not 
only for the price of lands, the buyer having poſſeſſed the ſame, but 


alſo for the price of a diſcharge of the reverſion of the lands. Auchin- 


leck, ( Annualrent ) 17th December 1628, Laury contra Graham. ----- 


The Lords found, That tho' a minute of fale of lands mentioned no an- 


nualrent, yet the — muſt bear _ from the date of the minute, ex 
e purchaſſers were in poſſeſſion of 


natura rei, without paction, tho! 
the lands, diſponed by the minute, many years before the ſame, by virtue 


of wadſets and other rights. Fountainhall, 23d February 1684, Earl 
Nithſdale contra Duke and Dutcheſs of Buccleugh. ------ The granter 
of a bond, for the price of a liferent, affecting lands purchaſſed by him, 


was found liable for the annualrent thereof, from his entry, to the poſ- 
. | ; eon 
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ſeſfon of the lands, altho the bond bore the principal ſum to be payable 
only at the firſt term of Whitſunday or Martinmas, after the purchaſ- 
ſer's right ſhould be ratified by ſome perſons having intereſt to quarrel 


the fale, with annualrent after the ſaid term, and made no mention of 


annualrent before. Forbes, 23d July 1707, Baillie contra Walker. 


A PURCHASSER of falt having accepted a bill for the price, which 
he was obliged to pay to an indorſee, upon diſtreſs, was found entitled 
to the annualrent of his money, from the time he paid the fame until 
delivery of the ſalt, the ſeller having been in nora. Bruce, 8th De- 


cember 1714, Leſly contra Robertſon, 


ANNUALRENT not due in condictione indebiti. Auchinleck (An- 
nualrent) 25th January 1628, Houſton contra Donaldſon. Vet in a 


condictio indebiti, tho the Lords would not allow of annualrent, they 
cerned the defender in a conſiderable ſum, in name of dammage and 
intereſt, which was near equivalent. Gosford, 5th July 1677, Gray 


contra Cuthbert. ----- The like, „ oth July 167 g Blair 


contra Gilmor. ----- Found that money, hora fide, uplifted, is to be re- 
ſtored without intereſt, tho' the money belong to a minor. Falconer; 
gth March 1684, Lockhart contra Ellies, 


Due to Cautioners, Mandatars; & c. as recompenee 


for advancing their own money upon the Con- 


ſtituent's account. 


BEFORE the act of ſederunt 1590, no annualrent was allow'd to a 
cautioner, for the ſums he paid out upon the principal debitor's ac- 
count, where the bond carried none. Nicolſon, ( Annualrent) 1 5th 
November 1627, Dick contra Black. ----- A cautioner, who, upon di- 
ſtreſs, pays the debt, has right to annualrent of annualrents paid by him 
for the principal debitor, from the time of the payment. Stair, 7th 

February 1662, Lockerbie contra Applegirth. Forbes, 27th June 
1706, M*Micken contra Kennedy. The act of ſeſſion 1 590, allow- 
ing cautioners annualrent for the haill ſums paid out by them, extend- 


ed to a debitor, bound conjunctly and ſeverally, who has a bond of 
relief from the other co-obligant. Durie, 15th November 1627, Black 


of Largo contra Dick.---- The faid act of ſederunt 1 590, was extended 
againſt the executors and repreſentatives of the principal debitor. Du- 
rie, 12th July 1628, Ld. of Moriſtoun contra Ld. of Frendraught=--- 
A carioner having paid annualrent without legal diſtreſs, the Lords 
found, That he had no right to crave annualrent of the faid annual- 


rent, the payment having been voluntary : Yet here the Lords modifi- 


ed as much of the penalty as near came to the half of the annualrents. 
Gosford, 18th July 1668, Sir James Stewart contra Lord Belhaven. 


ELAPSING of the term of payment, and regiſtration of the bond, 
ſufficient diſtreſs to entitle the cautioner to claim annualrent of the 
ſums he pays out for the principal debitor. Durie, 24th January 1627, 


Ld. Wauchton contra Ld. Innerwick. Spotiſwood, (Vary) 16th Ja- 


nuary 1627, Cranſton contra 3 LET, 


F 
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 Annualrent. 


A Sum of money being advanced by the managers of a perſon of 


Quality's eftate, to one of his Lordſhip's friends, who, by advice of 
other relations of the family, went abroad, to acquaint him with the 
ſtate of his affairs, and ſolicited his home-coming ; the Lords found the 
| maſter himſelf, after his home-coming, bound to allow the money ſo 
advanced, tho' the faid friend's journey prov'd at that time ineffectual ; 
but refuſed to allow annualrent. Bruce, 1ſt December 1714, Bdfllic 


Smith's children contra Earl of Winton. --—--- The Lords refuſed 


- to find annualrent due to an heritor, inſiſting againſt other heritors 


for relief of their proportions of a glebe deſigned to the miniſter, there 


being here neither pactum nor mora, ſince it was the purſuer's fault 
that he did not inſiſt ſooner. Gosford, 6th June, Dirleton 7th June 
1676, Ld. of Stenhope contra heritors of Tweeds-muir. Found, 


hat an anſwered letter of credit, with the poſſeſſor's receipt there- 


on, did bear annualrent, like a bill of exchange, from the time of the 


advancing the money. Harcus, (Bills of exchange) March 1682, 
Sir John Falconer contra Ld. of Grant. When a tutor pays out a 


ſum of his own for his pupil's affairs, he ought to have allowance of 
annualrent, till the time he had, or might get in the pupil's annual- 


rents. Harcus, (Tutors and Curators) March 1683, Cornet 
Murray and his Lady contra her ſon. A factor allowed annualrent 


for his ſeveral advances upon his conſtituent's account, from their reſpec- 
tive dates, according to I. 12. & 9. Mandat. December 1736, Aubray 


and Cullen factors in London contra executors of Roſs. 

If due to Creditors upon a bankrupt Eſtate after a 
. 5 ale. 
wie Lint of « bankiupe eiae, 4 creditor, 


whoſe debt did not bear annualrent, and who had not adjudged, was 
preferred upon an inhibition; and, in virtue of that preference, inſiſted, 


not only fora 8 of the price effeiring to his ſum, but alſo for 
the annualrents of that proportion as acceſſory, ariſing due ſince the de- 


creet of ſale; the Lords found he had no claim but for payment of 


His ſum without annualrent, ſeeing his debt bore none. Forbes, 2 pth 


June 1713, Carmichael contra Lockhart. 


Alnnualrent allowed ob faworem. 


| ALzoacy beingleſt to baſtard daughter, the one half payable at 
er at the death of the teſtator's wife; the Lords 


her marriage, the 
conſidering, the one term was in the legator's own power, and that it 


was unfavourable to put her to the neceſſity of marrying, ſuſtained an- 


nualrent for that ha but not for the other. Stair, 25th June 1664, 


contra 


Inglis contra Inglis. 1 


A heir of Tailzie, being bound to pay to the heirs female a ſum at 
their perfect age, was decetned to pay the annualrent thereof, after 
they w_ twelve years old, tho' not mentioned, Colvil, Colquhouns 


Money 
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"Movie left in teſtament to the poor, found to bear annualrent frond 


the death of the teſtator. Arſkine, 4th March 1624, Miniſter. of 


Northberwick contra Home. The contrary found, Fountainhall, 


5th July 1700, poor of Cardroſs pariſh contra M. Adam. Yet: Loa | 


executor either make uſe of the money, or be in mara, by not gi 


to the l egators timeous advertiſement of the 1 le chem in ek 


of theſe caſes he will be liable, Did. | 
Tur Lords found in general, That notwithſtanding the Ao of 


the Roman law, annualrent for tocher is not due by ur cuſtom, unleſs - 
expreſly ſa provided. Dirleton, 20th December 4676, Carnegy. cars, 
tra Durham. Durie, 230 March _ Hamilton contra Let . 


What puts a ſtop to the courſe of Annualteiie' 


A erg dene lation for annual: able 1 
- a imple charge, it — ee if- ebene g being par & up 
imply me e, did not make the annualremt ceaſe. The Lards did 


— Koo they deeerned for as much of the penalty 2s 


made up the annyalrents of all terms fince. W hull . Dyris, 2 
| July 1626, Auſtine contra Ker. A debitor, upon a relevant reaſon 
of ſuſpenſion, having 3 due by bond heating intereſt, 
and thereafter, for more ani fo 
he was liable for the hazard 5 the Lords gs: Sh... 


this did not ſtop the courſe without- 6 da 5 
e 


| eſt 
he made profit or not. Stair, 14th e "i, 
Zo Wedderhura: 2 pro . = 


8 12. 
* L be 1 5 


——— 2 1 ** 


AnNUALRENT, TxearrMENT of. . 


um 


uplificd the fame, in reſp A 


＋ 
ES I pts X's. 


ANNUALRENTS of old had no effect, bot by pe Bus e 
ground and produced nee e an for pay end ha - Dus poalrene-right 


rie, th March 1626, Gray contra Graham. But afterwards, ar- tion for mails 


reſtment of mails and duties was fiiftained; laid on in the tenants 


1 Annandale contra Fal Nithſdale.—-And more directly a perſonal 
action was ſuſtained by the Lords, upon a right of annualrent, "againſt 


the tenants, for the mails and duties effeirin to the ſaid annualrent. 


Dirleton, 20th December 1676, Ker contra — And an an- 


1 who had a poinding of the ground: purſuing the \tonant TH 


_ perſonally after his NENT from the ground, the ſame was ce 

Geerd, d, 1ſt February 1 070, Wilſon contra Ruſſel. ich 
nal action was extended againſt all intromitters with the mails and di 
Dutie, 15th March 1637, Guthrie contra Earl of Galloway. * in 
this caſe, a poinding of the ground had preceeded. See alſo, upon 
this e rie, 15th July 1629, Hamilton contra tenants. An 
infeftment of annualrent is no ſufficient title whereupon to ue a 


perſonal action for mails and __ unleſs an aſſignation to _ 
an 


| and Cuties, 
open the foundation of the annualrent-right. - Durie, 2oth July 1633, 


= R HH * ENT Is Bs note 2s Pet — — 
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46 Annualrent, | Infeftment of, 5 : 


and duties be Ghinitabtioe | in the annualrent-right. But an annualrenter, 


after obtaining a decreet of poinding the ground, finding her diligence 
diſappointed, by the goods being privately carried off the ground, the 
Eords, in a new-proceſs for mails and duties) found the tenant liable 
= perſonally for the mails and duties, to the extent of the goods that were 
| the · ground at the time of the citation in the poinding of the 
ground; becauſe the ſubject was thereby rendred * Foun- 
tinhall, 5 July I "wh "I promo contra „ Rochhead, 


2 $$ 


An annual: Avi Asher kinnot retnove! tenants; nor ral the minen * 


eme te. theheritor d on new err ung 9! March 3630, Aue con- 


by 


remove te- 
ttants. ee wry a ( 


Aunualreat ARznounciaTION found not ſufficient to extin iſh an annual- 

how extin- rent-right eſtabliſhed by charter and ſaſine, in b of a ſingular 

Sende.  ſucceflor, thereafteracquiring right from the annualrenter. Durie, 23d 
November 1627,” Dunbar contra Williamſon. -- But a regiſtred 
renounciation, without neceſſity of a reſignation, extinguiſhes an infeft- 
ment of annualrent, 'quoad omnes ectus, even againſt a ſingular ſucceſ- 
ſor. Fountainhall, 2d 72885 1705, Heirs of Learmont contra . 
don. Stair, 7th January I 680, MLellan cord Muſhet. 


Disen Axe of len effetual FOR" Gngular ſucceſſor by | 
appriſing, in the infeftment of annualrent. Stair, 7th January 1686, 
M' Lellan contra Muthet. . In an infeftment of annualrent, — 
Was after the new form, as an acceſſory ſecurity to * 


nal obligation, payment of the nc ſum, obtain 
of the ground, was found effectual againſt a ſingular — in the 


annvualrent, without renounciation. Stair, 8th July 1680, Renkin 
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— diſcharged the ſame to the debitor upon payment; ; this 
Aeg was found finditurito extinguiſh the infehament, even in re- 
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7 Earl of Calendar. oY *- EVA 
Ui « competition betwltt a hay, who ood -dnfelt:forbes, canis; 
and a creditor, hang ng 7 585 in the * hands, for cropts 
1707, and 1708 ving a and the ap being 
. ad houſe of — „ by their writ Ter Certi- 
oruri ſiſted thereupon; and now the ereditor having arreſted for the 
cropt 1709, and inſiſting in a furthcoming ſuper ii ſdem mediis, the 
Lords found, That the former appeal could not extend to this caſe, be- 
ing for. another year, and could neither ſtop procedure nor execution 
till the houſe of Peers ſhould interpoſe their authority, which they had 
not dane, to this new proceſs. Fountainhall, 098 July 7. Mrs. 
Lyon- and her aſſigney contra Latly Kinnaird .. 


2 Mg. Archibald Muir miniſter of the Cops. 
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prentice was forced to enter with another, bein 
the offer made by the relict, to entertain him 

keep a man, who himſelf bad paſt his a iceſhip, to inftio@ Bünz 
and having purſued her on the titles, for repetition of half the fee 
with the Ad; the Lords found arecompence due to the appreti- 
tice, in the event of the maſter's death, during the currency, but, did 


not think it was to be divided equally pro rata remporis, ſeeing the 


maſter could have little benefit dy apprentice's ſervice during the 


two years it ſtood, and therefore, refuſed to ſuſtain the re for tlie 


half, but only for a third of the app rentice· fee; and ſuſt in d that an- 
ſwer, That the offered to inſtruct hi | ho 
prenticeſip, and he refuſed. i Fountantall, 17th hee) Þ 


upon an indenture, — upon 
ee ound eo, Thar Secuntne ed! 
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" Approbrate and N 1 


within two or three days. Fountainhall, 17th December 1 6 686, Mall 


nius contra Baillie. 


i being objefted againſt denten WR a 3 and his ap- 
prentice, That they were null by the ſtatute 8th year of Queen Anne, 


impoſing a duty upon ſums ſtipulated by indentureg, in regard that, 
— 2 to that ſtatute, five guineas had been paid to the maſter's wife, 


more than the apprentice-fee inſerted in the indentures; the Lords found 
it relevant, to annul the indentures, that the complement to the wife 


was: contracted or agreed for, at, r and 
— — 3 was given with the ma- 
ge, after ſigning the indentures, and befbre tendring the 


— — —— — * Teeſe: 
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TOUND, That « party chip” . W hs uſe 
of one part of an inſtrument for proving intent, «nd yer! offer 
. patt of the fame as falſe. Maitland, 12th Ju- 


1566, Wier contra Ed. Ley. Pound, That a party 


r ee 5 — 


party, and, at the ſume time; 
(Win made againſt him ) alledged in the e paper. de 
July 171 5, Sir Patrick Home contra Earl of Home. 


A Tuixp party was allowed to approbate « one clauſe of a writ in 
his favours,” end & Per e Var, YA Jprear677, Lady 
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grtuitoully diſponed the cle aer he fed al he That << | 


deſt ſon's inſeſtment, n purſuer a claim was founded, w 


9 conv e and that if the Purſuer dd 


mn an fangs Anſwer 


ght, ſhe muſt 
Kies Pro nam adic 7 
gf marr „ . 
epted of _ diſpoſition, 915 Ke Bene che unreafon- 


able condition. The Lords che purſuer * plead upon — 
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- huſband's infeftment ; and yet impugn the reſervation therein contain- 

- ed, as being gratuitous, and in prejudice of the contract of marriage. 

' 26th January 1731, Fea contra Trail. The queſtion occurred; Whe- 
ther one who 6.7 ſucumb'd in the reduction of a writ, wherein he 
had a partial intereſt, could afterwards recur to the writ, and take the 
benefit thereof? The objection ſuſtained. - Stair, 21ſt December 1680; 
Anderſon contra Bruce, But afterwards repelled. January, 1727, 
Miln contra Gourlies. | | . 


By a diſpoſition in favours of an eldeſt ſon; he is taken bound t 
pay the father's debts contained in a liſt; one article of which was 11000 
merks, in name of proviſion to the younger children; and it is decla- 
red, that he is to be no further liable to any of the father's engage- 
ments. The younger children not knowing of any other proviſion, 
inſiſted againſt their brother for 11000 merks, and obtained payment; 
but thereafter, finding a greater ſum provided to them in their father's 
contract of marriage, they infiſted againſt their brother for the balance, 
as liable priceptione hæreditatis. The Lords found, That the young- 
er children having founded upon the diſpoſition as their active title; and 

as containing a burden and proviſion in their favours, they cannot now 
infiſt to make the Defender further liable, contrary to the terms 
8 the diſpoſition, Dalrymple, 8th December 1703. Allan contre 
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ARBITRATION. _ 


 TDOUND, That arbiters cannot decern for a penalty, othet or greater Power of 
than is contained in the ſubmiſſion; and, for this reaſon, a de- ** 
creet- arbitral, in which a greater ſum was decerned, in name of penalty, | 
was reſtricted quoad exceſſum. 24th February 1739, creditors of Bo- 
quhan contra Groſſart. Arbiters cannot decern their decreets to 
take effect by ſummar diligence, unleſs the parties ſubmitters inter- 
po their conſent thereto. Forbes, 12th March 1707, 'Knox contra 
Ome. | . | 2 . ; "Jie © | 
on x of the parties ſubmitters craving, by bill to the Lords, that Arbicers = 
they would compel the arbiter who had accepted, to meet and deter- pajcd ro de- 
mine, the Lords declared, That, if there had been a clauſe of regi - termine. 
ſtration, he might have been charged with horning, to meet and deter- 
mine; but, that being omitted, they refuſed to interpoſe to ſupply the 
defect. Fountainhall, zoth June 1699, Chieſly contra C Nod. 
— A landlord inſiſtin fbr diligence upon a decreet obtained againſt his 
tenant, it was obj That the decreet ſtands ſubmitted. Anſwered, 
One of the arbiters has renounced the ſubmiſſion, by a writ under his 
hand. The Lords found, That an arbiter cannot renounce a ſubmiſ- 
fion, ſeeing he can be charged with horning to determine: And this, 
tho' it was alledged the tenant had no view in the ſubmiſſion, but to 
gain time, in order to peo os effects; as to which, the Lords 


"Arbitration. 


ound, they could give no remedy, and that the x 3 to keine 
been upon his guard when he — into the ſi — F ountain- 
ball, 8th February 1704, Cairncroſs contra Hunter. 


| Summoning | Two arbiters in a ſubmiſſion, did, by bill, abend warrant from the 
e en Lords, to ſummon witneſſes, in relation to the ſubmiſſion, to compear 
and depone before them. Stair, 6th January 1670, Ker and Scot fu 
plicants . A cauſe being in dependence before arbiters, the Lok, 
upon ſupplication of one of the parties, granted diligence, by horning, | 
| @ £ _ third es, in whoſe hands there were papers that were 
wg! 90d his Claim, exhibite theſe writs. F ountain- 
| bal, 825 June 1696, William Stevenſon lupplicant. 


Time ofen- A SUBMISSION blank 3 in the endurance laſts but for a year. Stair, 
— February 1672, Wallace contra Wallace. An arbiter may de- | 
termine, at any time, even after year and day of the date of the ſub- 
miſſion hearing no time within which he ſhould determine, provided 
the parties ſubmitters be alive at the time of the decreet. Durie, 2 5th 
February 1630, Maxwell contra Roger. A ſubmiſſion bearing no 
day, betwixt and which the arbiters ſhould determine, expires after 
year and day; and is not like a bond obliging parties to ſubmit, which 
doth not ſo expire. Gilmor, February 1665, Menzies contra 
| M Gregor. A bond wherein a man ſubmitted himſelf to the de- 
termination of certain "ng therein _— was found to laſt during 


b A decreet- arbitral was ſuſtained, tho given after the year; 
uſe the ſubmiſſion contained alſo a bond, whereby the parties gave 
A power to the judges to determine what proportion of the goods in 
= controverſy ſhould be Iyen to à third party oma but not Aubert | 
; bing the ſubmiſſion, tho now claiming the benefit of it; which bond 
containing no day nor blank, was Go more than a ſimple fu wad 
fion. Durie, 14th March x63: 9, Hepburn contra Hepburn. | 


e A Dex. arbitral was found null, fublcribed after the ſubmiſ- 
arbicral ſub- ſion was expired, tho pronounced within the time. Stair, 2d Decem- 
I ſcribed os the ber 1680, Pitcairn contra More. Haddington, penult January 1608, 
0 ae "Hamilton contra Hay. Fountainhall, 18th November 1696, Watſon 
| contra Miln. The Lords reduced a decreet-arbitral, becauſe ſome of 
= the arbiters had ſubſcribed after the time limited, tho others had ſigned 
3 15 be it clapſed ; and all of them had given command, before elapſing, 
| A 1 the blank i in the terms concerted. Newbyth, 28th Febru- 
= ay 1666, Freeland contra Freeland, —-- A decreet- arbitral ſuſtained, 
| | WB onounced i in ipſo termino, i. e. upon the very day betwixt and 
= | it was to be pronounced. Hope, (Arbiter) 2 iſt December 
|| Þ 7 51 Monteith contra Carmichael. ountainhall, Zoth June 1694. 
[| oh Wilſon contra Haddo. A minute of a decreet-arbitral being writ- 
= ten, tho” not in form, in a 22 apart, and ſigned by the judges with- 
[i in the * appointed to decern, and intimate Gbit tempore to both 
| parties, 


„ 
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judges might inſert their decreet-arbitral, formally extended, in the 
blank on the back of the ſubmiſſion, always keeping the ſubſtance of 
the ſaid minute, and inſerting no other thing material, but what was 
therein contained. Durie, 27th March 1633, Forreſter contra Gour- 
lay. The like, Durie, 2d March 1636, Ld. of Altar contra Ld. 
of Auchinleck. Fountainhall, 4th January 1699, Earl Crawford 


contra Bruce. Arbiters may ordain all writs, in implement and 


proſecution of their decreet, to be extended at their ſight, after expi- 


ring of the ſubmiſſion. Forbes manuſcript, zoth July 1714; Colo- 


nel Erskine contra Lady Mary Cochran. 


Fouxp, That where a ſubmiſſion gives power to decern before 
ſuch a day, and incaſe of variance, the overſman to decern after that 
day, if he decern before the firſt day, his decreet is null. Hadding- 


, Lone found; hit; even er 1h tay Wha clpfed, the 


Overſinath 


ton, Hope (Arbiter) 28th January 1612, Campbel contra Ld. of 


Calder. A decreet-arbitral pronounced by an overſman, found 
null, in reſpe& it did not bear, that the arbiters had varied, without 
which the overſman could not interpoſe. Dalrymple, zoth Novem- 
ber 1716, Gordon contra Abernethy. Ou e 


Ir being objected aguinſt a decre-bie, That party wn . 


| Reductioti 


cerned in 5000 Merks, without mention of any cauſe, nor any thing f. decnter- 


produced to inſtruct that he was at all debitor; for this reaſon it was 3 


found null, unleſs the cauſe thereof could be proven. Stair, 23d Fe- 
bruary 1672, Wallace contra Wallace. --— Decreets-arbitral uſed 
of old to be reduced for enorm leſion, tho no bribery was alledged. 
Balfour (Arbitration) 17th March 154 1, Black contra Hamilton. 


4 


A decreet-arbitral being ſuſpended, upon the alledgance, that ſme 


facts mentioned in the decreet, as the foundation of the decerniture, 
were utterly falſe, which was offered to be proven by the oaths of the 
arbiters themſelves, the Lords refuſed to ſuſtain this as a reaſon of ſu- 
ſpenſion; tho? it was urged, That the ſuſpender is founded in the very 
words of the regulations 1 527 allowing decreets-arbitral to be called 
in queſtion, upon the head of corruption, bribery and falſhood, 4 
ed againſt the judges arbitrators eee the ſame ; where the 
word Falfhood, being directed perſonally againſt the judges arbitrators; 
cannot be underſtood in any other ſenſe, than their pronouncing de- 
creet-arbitral upon falſe ſuggeſtions. 18th December 1724, Hardie 
contra Hardie. ------ In a reduction of a decreet- arbitral, in which groſs 


iniquity was alledged, it was condeſcended on, That, during the de- 


pendence | of the ſubmiſſion, the arbiter had accepted of a grataitous 


aſſignation from one of the parties, the Lords found, That the arbiter 


a 


% 


could not warrantably accept of any gratuity. dying the currency of 


the ſubmiſſion; and that the aſſignation, bearing a ſum of money in- 
ſtantly delivered, could not be conſtructed to be granted for payment 
5 dhe = of the debts condeſcended on by the arbiter to be owing to 
him by the cedent; unleſs there had been a back-bond, or diſcha 

or ſome other document execute at the time of the aſſignation, decla- 
ring the true cauſe. Dalrymple, 14th January 1715, Mitchell contre 


Fulton. ---— Arbiters, who by the ſubmiſſion had a power of , proro- 


gation, having ſigned their decreet-arbitral, refuſed: to give theidame 
out to the parties, until they were paid for their labour and pains, and 


cont = 


Arbitrium Boni Ulrt. 


continued the ſubmiſſion current by prorogations, until this ſhould be 
adjuſted. One of the parties who judged the decreet beneficial to him, 
ad the ſum demanded, and got the decreet put into the regiſter. In 
a reduction of the decreet by the other party concerned, the Lords 
found the reaſon of reduction relevant and proven, that the decrect- 
| arbitral was obtained by bribery and corruption, and therefore reduced 
the fame ; and Gedained the arbiters to pay into the clerk of the proceſs 
the ſum received by them, to be beſtowed on'charitable uſes. en 
January 1738, Blair contra Gib. 


SOLEMNITIES of fun hi, and decreetr-arbitral, to make 
them bear faith. See Writ. 


4 R BIT ER 8 named jointh. See Solidum & pro rata. 
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| Arbi trium . viri. 


ODI FIC ATI ON of an aliment TM purſued by a — 0 a- 
gainſt her huſband who was out of the country, founding on a 
cet made betwixt them, whereby he was obliged to pay to her 
ſuch ſums as ſome friends therein = has) ſhould modify, and theſe 
friends being dead or abſent, the Lords ſuſtained her action, tho' the 
contract was betwixt huſband and wife; and found, That the ny" 
cation came in their own hands, as in arbifeis Boni viri, Durie, 2 a | 
July 1629, Fer On contra the Ld.----In a e touching the 
import o a tack of tiends ſet by a miniſter, to endure for his life, and 
= blank thereafter, the Lords obſerving, that the blank was ſco- 
— thee it could not now be opp lied nor filled up ; and 
3 tr found the tack expired with the life of the ſetter, Foun- 
tainhall, 15th July 1696, Lumiſden contra Home. Found, That 
the Lords of ſeſſion might determine the quantity of a legacy colla- 
tum in arbitrium tertii, according to the defuncts eſtate, and circum- 
ſtances of the perſon, in the caſe of the third party's death, or refuſal 
to declare it. Harcus, (Legacy) January 1684, Mr. George Shiel 
contra Janet Aliſon. Marriage being free, was found not to annul 
a bond of proviſion by a father to his eldeſt daughter, the 2 
«© with his conſent, _ of thoſe named by him as her curators, o- 
«©: therwiſe ſhe ſhould onl have the ſum of blank,” which was never 
filled up; yet the Lords found they might fill it up, if ſhe had tranſ- 


greſſed the clauſe; and thereby reſtricted the proviſion, according to 


the match ſhe made. Stair, 23d February 1681, Hamilton contra 
Hamiſtons, — * e a man, 9 
whom 


Arreſtment. 


whom the ſetter ſhould be content with, and accept of allenarly, ſc= 
cluding his aſſignies, and the tackſman having made a ſubſet without 
the heritor's concurrence, the queſtion occurred, What was the im- 
5 pu of the above clauſe ? Whether it intitled him arbitrarily to with- 

0 


Id his conſent ; or, if he was obliged to give reaſons for his diſſent, 


to be judged of ſecundum arbitrium boni viri? This debated, but 
not ultimately determined. February 1732, Lady Monkton contra 


Balderſton. A gentleman having given a bond of proviſion to his 


ſiſter for 3000 merks, took a back-bond from her, importing, That; 
e jt being rather too great for his circumſtances; therefore ſhe conſent- 
« ed, that the ſame ſhould be mitigated by friends; to be choſen 
e hinc inde, her mother being always one.” After the mother's de- 
ceaſe, the brother's creditors inſiſting for a mitigation, ſecundum arbi- 


trium boni viri, it was anſwered, That the condition of the mitigation 


had failed, the mother being now dead ; and therefore, the bond muſt 
ſubſiſt in totum, as if this power of reſtricting had never been. The 
Lords found there was no arbitriment in this caſe, and that the bond ſub- 
ſiſted in totum. 19th February 1734, Corſan contra Maxwell of Barn- 
cleugh. ----- Colonel Campbell being bound, in his contract of marri- 
age, to ſecure the ſum of 40000 merks, and the conqueſt, during the 


marriage, to himſelf, and ſpouſe in conjunct fee and liferent, and to 
the bairns to be procreate of the marriage in fee, did, by a death-bed 


deed, ſettle all upon his eldeſt ſon, burdened with the ſum of 30000 
merks to his younger children, to take place in caſe their mother ſhould 


give up her claim to the liferent of the conqueſt; and reſtrict her ſelf 


to a leſſer jointure, otherwiſe theſe proviſions to be void; in which e- 


vent, it was left upon the Duke of Argyle and Earl of Iſlay, to name 


ſuch proviſions to the children as they ſhould ſee convenient. The re- 
ferees having declined to 2 of the truſt repoſed in them, the que- 


ſtion occurred betwixt the heir and young children, Whether their 


powers were deyolved upon the court of ſeſſion to determine proviſions 


to the younger children 22 arbitrium boni viri; or, if the 


younger children were to be left to the extraordinary remedy of redu- 
cing the teſtament, upon the claim they had by the contract of mar- 
riage? The Lords found, That the duke of Argyle and Earl of 
Iſlay, having declined to execute the powers veſted in them by Colonel 
Campbell, their powers are not devolved on this court ranguam boni 
viri. 22d December 1739, Campbell contra Campbells. | 


Alno inareverſion it was provided, that whatever expences ſhould 
be beſtowed upon building, ſhould be refounded at the redemption, yet 
a building being diſproportionate to the ſmallneſs of the room, the Lords 


modified the expences thereof to a fourth part. Haddington, 1oth | 


June, 1612, Homes contra Ld. Blacader. 
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PON a decreet of a baillie, a precept deing obtained from the warrane of 
A ; ſheriff for arreſting in the hands of debitors within the ſhire, ***fiment. 


the arreſtment was found null, in reſpect it is unwarrantable in a 


, Arecliment. 
| ſheriff to interpoſe his authority ſummarily to a baillie's decreet, by 


giving a precept of arreſtment thereon, without citing the party de- 
cerned, Forbes, 2 1ſt January 1710, Forbes contra Catanach. | 


.cFormalities, A Man having obtained decrect againſt his debitor, and thereon + 
arreſtment. :fing letters of arreſtment, and alſo a ſummons to make furthcom- 
ing, and ſending them both to the country, where they were put in 
execution at once; in the action of furthcoming, this being alledged 
to be a no-proceſs, becauſe the proceſs was raiſed before the arreſt- 
ment was laid on, and fo was filius ante patrem ; yet the Lords con- 
fidered, That the practice had grown up near to a cuſtom, and that 
it might occaſion the quarrelling of many diligences, if rejected; and 
that, in ſuch caſes, error communis is allowed jus facere quoad prete- 
rita. And that the cuſtom would abridge proceſſes, and ſave much 
expence to the people: Therefore they ſuſtained the ſummons of 
furthcoming, and repelled the no-proceſs, notwithſtanding the evident 
incongruity which was down weighed by the conveniency of the ſub- 
jects. Fountainhall, 7th January 1704,  . contra 


.Formalities Ty a proceſs of furthcoming, the judge ordain'd the arreſtee to pro- 
— duce the goods, in order to be rouped and ſold for payment of the pur- 
| ſuer's debt; this was found an effectual decreet of furthcoming, ſo as 

do bar another creditor, who offered to poind before any ſtep was taken 
pon this ordinance, it being pled, That this was the regular method in 
furthcomings of goods. Stair, page 375, and equivalent to a ſimple 

decreet of furthcoming where money 1s arreſted, and a certain ſum de- 

_—_ to be made furthcoming. 17th February 173 5, Muirhead contra 


ARRESTMENT found competent, as well as poinding, upon a bond 
Py neg — heritable by an obligment to 5 tho ſuch 5. were not 
reſtmene be then arreſtable. Durie, 7th March 1628, Wilſon contra L. Drum- 
m_ ig. Arreſtment ſuftain'd, founded upon a perſonal bond, 
tho' there was an heritable bond of corroboration granted of the debt, 
upon which infeftment had followed; and ſo the debt which was the 
ground of arreſtment, was ſecured by infeftment. Fountainhall, 
5 18th January 1695, Fraſer contra Cleghorn. An heritable bond 
4 before infeftment, may be the foundation of an arreſtment, becauſe = 
| ſuch a bond is arreſtable. Forbes, 17th June 1712, Ker contra cre- 
| ditors of Harden. | | „ 
A Bop of relief in the following terms, obliging the granter to re- 
lieve his cautioner, and to retire the creditors bonds, betw¾ixt and a cer- 
tain day, being ad factum preſtandum only, was found no ground for 
arreſtment and furthcoming, even after the day was elapſed. Dal- 
rymple, 6th January 1702, Blackwood contra Brown. The 
- Lk upon a party's' ſupplication found, That a depending proceſs 
of reduction ( which concludes not the payment of money, but the 
removing a right out of the way) is not the proper ground of an 
arreſtment ; and therefore, ordained an arreſtment uſed upon ſuch a 
nding reduction, to be looſed without caution or conſignation. For- 


bes, 26th February 1712, Roſs ſupplicant contra Renton, 


* 
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cation againſt the husband, in whom t 


Arxrreſtment. 


* * s - — * + 9 
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A SUM being payable at a term, and the debitor bound to Pay an- 
um, as 


nualrent for the fame yearly after that term till payment; this 


being heritable, was found not arreſtable. Durie, 2gth July 1634, 
Ld. of Lugton contra creditors of Diſhington. But the ſum is ar- 
reſtable before the term of payment. Durie, 29th January 163 5, Ker 
contra Knows. And a ſum being deſtin'd to be laid out upon an- 
nualrent, after a debitor's death, was found in the mean time arreſtable. 


Durie, 20th March 1633, Simpſon contra White. A ſum not 


Whar ſubjects 
arreſtable. 


bearing expreſly annualrent, but a certain quantity of victual yearly in 


place of annualrent, . found arreſtable. Durie, 24th November 1629, 
Lindfay contra Ld. Lauriſton. +, We TOOL, 

THe Lords found a bond, made payable at a Whitſunday, and 
which ſum was then deſtinate in the bond to be imploy'd upon land, 


or annualrent to the creditor, and his heirs male of his body, which 


failing, to his brother's ſon, his heirs, &c. to be heritable by deſtina- 
tion, and therefore, not arreſtable after that term. Hope, ( De heri- 


dibus) 14th July 1620, Couper contra Aitkman. The contrary found. 


Durie, 28th June 1637, Galbraith contra Lennox, Fountainhall, 11th 


June 1712, Robertſon contra Robertſon. 


A Su ſecured by infeftment, being payable at four terms, and the | 


debitor perſonally bound for the ſame ; the firſt moiety being arreſted 
in thedebitor's hands after the term of payment, but before the ſaid de- 
bitor was charged to make payment ; the Lords found this ſum not 


arreſtable. Durie, 16th July 1624, Ld. Monimuſk contra Ld. Bans. 


chrie. 


| giſtred in the terms of the act of parliament 1617, was found arreſtable, 


and the arreſter preferred\to the poſterior adjudger of the bond, altho' 


the 60 days allowed for regiſtration, were not run at the time of the 


arreſtment, ſo that the arreſtment might have been evacuated by regi- 
ſtration thereafter. Dalrymple, Forbes, 2oth February 1706, Stewart 
of Torrance contra creditors of Dundaſs. | 
A PART having led an appriſing, the ſum thereafter was not found 
arreſtable by the appriſer's creditors. Stair, 22d February 1666, Lock- 
hart contra Lord Bargeny. ; 5 


A heritable e infeftment had followed, but hot re- 


THE queſtion occurred, with regard to a bond due to a married. 


-woman, the annualrents of which belonged to her husband, if an ar- 


reſtment for his debt laid on in the debitor's hands did affect the jus ma- 
riti, or the annualrents _ due at the date of the arreſtment ; the 
Lords found, 'That the arreſtment carried no more than the annualrents 


that were fallen due, and the current term; and the reaſon given for it 
was, That arreſtment can carry nothing but what is due to the com- 


mon debitor when it is laid on, not being of the nature of an inhibition 


to affect adguerenda, that the proper dili pee in „„ an — 975 
jus mariti ſubſiſts. 19th Ja- 


— 1739, creditors of Bernard Clunes contra Sinclair and her hus- 
band. Stair, os July 1673, creditors of Scot competing. _ 
A Parry having arreſted his debitor's ſhare in the African compa- 
ny's ſtock, in the hands of the directors and caſhier, and purſuing a 
furthcoming, and alſo repeting a declarator, that the money ſtood af- 
fected by his diligence, and muſt belong to him, contending, That 
tho' the capital ſtock, NE PO 1695, declared free of ar- 
& IL | | | > | | 


reſtments, 


* = 
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reſtments, it is otherwiſe now, the company being diſſolved by parlia- 
ment, on payment of the ſtock out of the equivalent; the Lords found 
the company not perſonally liable, but that the arreſtment affected the 
ſubject tanguam nexus realis, and, tho they could decern in the furth- 
coming, yet they only decerned in the declarator, That the ſhare due 
to the debitor fell to the arreſter, and that the directors ought to tranſ— 
fer it over to him; and when the commiſſioners of the equivalent 
got the African money paid to them, the arreſter had right to claim his 
debitor's ſhare thereof. Fountainhall, 18th March 1707, Aliſon con- 


tra African company. E | 7 

Mar ThE W Stewart having ſome bills payable to himſelf, fign'd 
blank indorſations, and gave them to Leckie of Arnmore to be deli- 

vered to ſome of his creditors; before delivery, arreſtment was uſed in 
Leckie's hands, and a furthcoming inſiſted in ; the Lords found, That 
exhibition, and not arreſtment, was the habile diligence to affect bills 
thus depoſited ; and therefore, that Leckie had warrantably given up 
theſe bills according to his commiſſion, notwithſtanding the arreſtment. 
December 1726, Jamieſon contra Leckie. ------ A bill being in- 
dorſed in truſt for the behoof of the common debitor, an arreſtment 
laid in the hands of the truſtee found effectual to carry the ſum in the 
bill, and therefore was preferred to a ſecond arreſtment laid in the tru- 
ſees hands, after he got payment of the bill, and thereby became debi- 
tor in a liquid ſum. 13th February 1740, Sir Harry Innes contra cre- 
ditors of Lodowick Gordon. fn... TER 
TENANTS being decerned to pay a certain ſum to the heritor, in or- 
der to be imployed for the reparation of a houſe of his liferented by a 
third party; this ſum was not found arreſtable for the heritor's debt, 
being deſtinated to a certain purpoſe, wherein the third party was con- 
cerned. Stair, 1 5th January 1674, Baillie contra Naſmith. ; 
In a furthcoming of a ſum conſigned for redeeming a wadſet u 
an arreſtment, laid in the conſignatar's hands, itw as conſidered, That, 
ſtrictly ſpeaking, conſigned money is not the property either of wadſet- 
ter or reverſer, that the property is in pendenti, and belongs eventually 
to the wadſetter or reverſer, according as the redemption takes effect or 
not; and if the redemption take effect, it is underſtood to have be- 
5 longed to the wadſetter from the date of the conſignation, and there- 

4 fore, in that event not attachable by the reverſer's creditors : Before re- 
demption, indeed, the reverſer may paſs from his order, and uplift his 
money; but then, this is a perſonal privilege, which does not tranſmit 

to his creditors arreſting; the Lords found, That the arreſtment does 
not bar the redemption. 26th June 1739, M* Kenzie of Dundonald 
contra Tuach. ” WE en . 


In whoſe A MERCHANT proprietar of a cellar, wherein he had ſome hogſ- 
—_— ar- heads of tobacco, let out the half of the cellar to a neigbouring merchant, 
laid. and they had a common key, which ſometimes the one, and ſometimes 
the other kept, as their purpoſes required: At a time when the key 
happened to be in the tenant's poſſeſſion, an arreſtment was laid in 
his hands, by a creditor of the proprietar of the cellar, who had his 
own tobaccoes in that half of the cellar which was not ſet : In a 
competition betwixt the arreſter and a voluntary aſſigney, whoſe right 

was poſterior to the arreſtment ; the Lords found the arreſtment an 


| | inept 
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inept diligence, becauſe the arreſtee was not cuſtodiar of the tobaccoes; 
or in any wit rw ſenſe a poſſeſſor, ſo as to be liable to any action for de- 
livery, or ing furthcoming. 19th January 1733. Hunter contre 
Lees . ‚ r 
Taz Lords found, That by an arreſtment in a debitor's own hands, 
his whole goods are ſo hypothecated, that they cannot be diſponed in 
prejudice of the arreſter. Durie, 1oth January 1624, Ld. Inner week 
contra Wilkie. Falconer, Fountainhall, ioth November 1685; 
Shaw contra M Niels. November 1687, Gairdens contra To- 
=_ on. | | „„ od 
A Man who was debitor to another for the price of ſome victual, 
having given a factory to his own wife, who, by virtue thereof, u 
| lifted debts due to her husband, and the creditor both arreſting in 
her hands, and in her husband's, and thereafter transferring the debt 
after the husband's deceaſe againſt his heirs pave, and purſuing furth- 
coming againſt the wife and children; the Lords ſuſtained the arreſt- 
ment, and ordained the wife to depone what was in her hands at the 
time, reſerving to her to be heard upon any title by which ſhe might 
crave preference to the purſuer ; but found, That the debt muſt 
be conſtituted ; tho' here it was alleged, That arreſtment in a debitor's 
own hand was never before allowed, ſave once. Fountainhall, 18th 
July 1706, Home contra Pringle, 5 „ 
AN arreſtment was not ſuſtained, becauſe uſed not in the hands of 
him who was debitor to the common debitor, but in the hands of his 
factor. Hope ( Arreftment ) Muirhead and M* Michael contra Miller. 
— The Lords refuſed to ſuſtain arreſtment in the hands of a factor, 
to found a proceſs of furthcoming, of debt due by the conſtituent to 
the arreſter's debitor, tho' the factory was very ample, viz. To up- 
lift, aſſign, diſcharge, and diſpoſe of ſums, &c. - Becauſe, if a decreet 
of furthcoming againſt a factor, without calling his conſtituent, were 
ſuſtained, the conſtituent's whole eſtate might, without his knowledge, 
be evicted out of his factor's hands, and perhaps for debts not truly due; 
Forbes, 18th January 1709, Donaldſon contra Cockburn. | : 


, . 6 + 44 598. 4 52 4 . p 
8 "7 2 41 a fea £1. ax ad fa nd dc utc 
. ” 


ARRESTMENT affects the mails of the current term, tho laid on Arend 
before they could be demanded from the tenants, becauſe the term aſſects oniyx 
running dies ceſſit. Durie, 23d March 1624, Brown contra tenants. 992% and 
Stair, 28th, Gosford, 27th July 1669. Leſlie's relict contra Cunning- rent. 
ham. And arreſtment of the annualrents of an heritable ſum, tho 
made as well for terms to come as for bygones, was only ſuſtained for 
bygones, and the current annualrents. Durie, 18th January 1628, Ld. 
of Halkerton contra Falconer. ----- An arreſtment being laid upon a 
wife's annuity, payable out of lands, for a debt due by her huſband, _ 
who had right to the annuity jure mariti, but the arreſtment being 
uſed before the term, which the fiar of the lands therefore alledged 
was null, this not being like other arreſtments which may be laid on 
before the term of payment, becauſe there dies ceſſit, licet nondum ve- 
nit, whereas here nec ceſſit nec venit, there being, in this caſe, no 
debt at all till the term, fince it depended upon the joint lives of the 
man and wife till the ſaid term came, 2 the Lords thought, That the 
caſting ſuch arreſtments might lay a foundation to defraud the credi- | | 
tors of liferenters ; and therefore, their Lordſhips ſuſtained the arreſt= # 
ment as valid to affect that current * Fountainhall, 3 iſt January 
7 . . : $ 


38]. | -  Arreftment. 
i. 125 5, Corſe contra Maſterton. ---- The like, Forbes, 16th June 170 5 


ilton contra Livingſton. 


If it reach. ARRESTMENT of the defunct's effects, ſome months before the | 


es adquerenda, common debitor was decerned executor-dative qua neareſt of kin, was 
f found not validated by the ſubſequent confirmation; and therefore, an 
aſſignation to the ſubject, after it was eſtabliſhed in the common de- 
bitor's perſon by confirmation, was preferred to the arreſtment. For- 

bes, 25th January 1711, Menzies contra Graham. | 


Arreſſiſent ARRESTMENT uſed after the debitor's death, is not a habile dili- 
laid on after gence for affecting his goods, and gives no preference in competition 
4 ro with. other creditors who proceed by confirmation, or by purſuing the 
death. executors. Durie, 26th February 1633, Rutherfoord and Turnbull 

contra creditors. | | eee 


| Decreerof IN an arreſtment upon a dependence, if the common debitor die be- 
furchcoming fore the claim is eſtabliſhed againſt him by decreet, the ſame muſt be 


aſter the com- transferred againſt his repreſentatives ; but, if decreet be recovered 


mon debitor's 


death — 2 the common debitor himſelf, there is no neceſſity of tranſ- 


the fame, after his death, againſt his repreſentatives; the 

bare calling of them is ſufficient to found the arreſter in his action 
of furthcoming, arreſtment falling not by the death of the common 
debitor, as it does by the death of him in whoſe hands it is laid. 


Haddington, 8th March 1610, Dempſter contra Dingwell. 26th 
February 1611, Clark contra Earl of Perth. Durie, 1 5th June 
1626, Liirling contra tenants. Stair, 16th January 1679, Earl of 
Weemyſs contra Ld. of May. Stair, 20th January 1681, Riddell 
contra Maxwell. Tho' it has been found, That, even where 


the debt was liquid againſt the defun&, transference was neceflary 
againſt his repreſentatives. Durie, 13th March 1628, Somervell 


contra Heriot. Spotiſwood, ( Transference) 26th February 1624, 
Spittle contra Scot. And the Lords once went ſo fat, as to find, 
: That an arreſtment being but an inchoat and incompleted diligence, 


the common debitor deceaſing, the ſums arreſted being in jus bonis, 


. ought to be confirmed; and that the creditor could not have action of 
furthcoming «mg the perſon in whoſe hands the arreſtment was 
made, but ought to confirm himſelf executor-creditor, Dirleton, 6th 
December 1666, Leſly contra Bayne. 


Tux Lords, upon a hearing in preſence, found, That an arreſt- 


if ir dies ment does not die with the perſon in whoſe hand it was laid, but 


Fam wie may be made effectual againſt his heir by a furthcoming, the ſub- 


hands ic is being in medio; and, upon this footing, preferred an arreſtment 

3 10 in he the defunct's hands, to an arreſtment uſed againſt the heir. 
=” December 1738, Earl of Aberdeen contra creditors of Scot of 
lair. RD e a 


| Breach of _ ARRESTMENT being made, the party to whom the goods pertain 


 Arreſtment. or in whoſe hands they are arreſted, having received a copy of the ar- 
reſtment, and thereafter having intromitted with the goods, the ar- 


teſtment not being orderly looſed, may be purſued for breaking the 


 arreſiment, and confiſcation of his goods, and puniſhment of his 
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Arreſtment. 


perſon ; but another party who had no knowledge of the arreſt- 
ment in meddling therewith, may only be purſued to make the 
goods furthcoming. Haddington, gth July 1611; Wardlaw contra 


Gray. 


 ARRESTMENT upon a regiſtred bond or decreet is not looſeable u- Looſing of 
caution, but upon conſignation of the principal ſum and annual- arreſtmen 


rent, and caution for the penalty. Stair, 18th June 1675, Hamilton 
ſupplicant.— Which holds even in a baron baillie's decreet. Stair, 23d 
December 1679, Grieve ſupplicant. -—--- Alſo in a decreet in abſence, 
Fountainhall, 28th November 1695, Stewart contra Marſhall. 

Arrreſtment upon an unregiſtred bond looſeable upon'caution. Stair; 
7th February 1665, Graham contra Bruce. Arreſtment upon a 


regiſtrate contract was looſed, upon caution, the obligement therein 
MParlan contra 
Arreſtment in ſecurity before the term of r of the 


being general and illiquid. Forbes, 31ſt July 1705, 
Cowie. 
arreſting debt is looſeable upon caution. Stair, Gosford, 


4th Novem- 


ber 1675, Moſman 8 Home, 27th February 1728, Meres 
- | 


and Rowland contra York-building company. Arreſtment 
upon a dependence may be looſed upon caution. Gosford, 19th De- 
cember 1673, Home contra Home.--—And that even after decreet 
has followed upon the dependence. Stair, gth June 1677, Sibbald con- 
tra Sibbald.----Arreſtment upon a decreet found ooflable upon cau- 
tion, the decreet having been l before the arreſtment. Stair; 

Dirleton, Gosford, 20th November 167 5, Warden ſupplicant. =———- 
The contrary had been found, Dirleton, 11th June 167 5; Scot con- 
tra Murray. Much more ought the arreſtment to be looſeable 
upon caution, the decreet being turned into a libel. Stair; zoth June 
1675, Murray contra Hall. But arreſtment founded on. a de- 


creet is not looſeable upon caution, where the decreet is ſuſpended 
after the date of the arreſtment. 7th July 1733, Martine contra 


Smith, 


ARRESTMENT is effectually looſed, tho' the letters of looſing be 


not intimated to the arreſter. Dalrymple, Forbes, 18th July 170%, 
Crichton contra Borthwick. * my, | E 


Tux rents of the college of St. Andrews being arreſted, and it be⸗ | 
ing an incorporation. for which one will not. readily be caution, the 


Lords allowed the arreſtment to be looſed, the maſters of the college 
giving a bond binding themſelves and their heirs perſonally for what 
| ſhould be uplifted by them, whereby every perſon ſtood cautioner for 


his own intromiſſion, they not being otherwiſe bound perſonaliter, but 
only ſecundum offcium. Stair, 16th July 1661, College of St. An- 


ews ſupplicant. 5 eee 
A arreſtment being looſed upon caution, and the ſum thereafter 
_ aſſigned, the Lords notwithſtanding ordained the ſum to be made furth- 


coming to the arreſter, and preferred him to the afligney ; for they 
| in looſing arreſtments is overly and 
dili- 


conſidered, that the caution 
inſufficient, and therefore would not inſecure creditors doin 
gence by arreſtment. Gilmour, 12th January, Stair, 7th Feb! 


1665, Graham contra Bruce. ----- Arreſtment on a dependence being 


looſed upon caution, and the ſum arreſted thereafter aſſigned by the 
common debitor, in a competition betwixt the arreſter and aſſigney, 
the aſſigney was preferred, in ſees there was no decreet extracted 
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= - | upon the arreſter's dependence, otherwiſe the Lords would have pre- 

| | ferred the arreſter, tho his arreſtment was looſed, as ſaid is, and that 
3 without neceſſity of any new arreſtments, the arreſted ſum till remain- 
5 } ing unpaid. Stair, 4th July 1661, Raith of Edmonſtoun contra Ld. 
of Niddrie. . | 5 | 

A CAUTIONER, in looſing of arreſtment, found liable to pay to 
the arreſter, after his debt was conſtituted againſt the common debitor, 
and that without further diſcuſſion of the perſons in whoſe hands ar- 
reſtment was uſed. Durie, 2d February 1627, Lord Balmerino contra 
Ld: Lochinvar. 5 : EM 


Ranking of TWwoO atteſters competing in a furthcoming, the laſt arreſtment 
— was preferred, having parata executio; whereas the prior arreſtment 
Was 25 on for ſecurity of a debt before the term of payment, which 
was not come at the time of competition. Stair, 20th July 1670 
Charteris contra Neilſon. Stair, 17th July 1678, Lond Pitmedden 
contra Paterſons. An arreſtment upon a dependence was preferred 
to a poſterior arreſtment upon a regiſtrate bond, the dependence being 
finiſhed by a decteet ; ſo that there was parata executio at the compe- 
tition. Forbes, 14th June 1 * Brodie contra M Lellan. . The 
like, Bruce's manuſcript, - 31it July 1716, Lord Royſton contra Bry- 
 ARRESTMENT laid on before the term of payment of the debt ar- 
reſted, preferred to an arreſtment laid on after the term of payment, 
Forbes, manuſcript, 26th January 1714, King contra Donaldſons: - 
: | Home, 2d January 1728, Watkins contra Wilkie. The con- 
53 | trary had been determined. \ Stair, '23d January 1673, Mader contra 
Many debitors to a bankrupt, being purſued by ſeveral parties his 
creditors, to make arreſted goods furthcoming, and uſing all convenient 
diligence without great priority, the Lords will grdain the ſums to be 
divided amongſt them, in proportion to their debts, dington, 18th 
December 161 1, Speir contra Mure and Mureſon. -The firſt arreſter 
with the ſecond decreet of furthcoming is preferable to the ſecond ar- 
reſter with the firſt decreet. Colvill, January 1583, Wallace con- 
tra Scot. The Lords preferred an arreſter, becauſe he had firſt - 
arreſted, tho' his decreet of furthcoming was a day after another ar- 
reſter ; eſpecially becauſe he had a privilege in reſpect of the nature 
of his debt, it Nang for cuſtom and exciſe. Newbyth, roth Janu- 
ary. 166 5, Seaton contra Jack. The firſt arreſtment was preferred, 
the decreets of furthcoming being both upon the ſame day. Stair, 
Newbyth, iſt February 1666, Cunninghame contra Lyle. ---- In a 
competition betwixt two arreſters, the Loras preferred the firſt arreſter, . 
tho” the other had obtained a decreet of furthcoming, and ſo had a com- 
pleted diligence, whereas the other was but inchoated. And this, becauſe 
the firſt arreſter had intented action of furthcoming before the Lords, 
where proceſſes are tedious, and the purſuer not maſter of the calling, 
and the other had taken decreet in the mean time before a ſheriff, Stair, 
Dirleton, 23d November 1667, Montgomery contra Rankin. A 
firſt arreſter who forbore to proceed in diligence, becauſe he obtained, 
from the common debitor, aſſignation of the debt arreſted, was not | 
xcluded upon the pretence of nora, but preferred to a poſterior ar- 
refter who had done exact diligence, Stair, th July 1673, Birney 
9 | 5 | | contra 
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Arreſtment. 6 
kontra Mowat and Crawfurd. ------ The like, January 173% 


M' Intoſh contra F arquharſon of Achreachin. . Two arreſters 


competing, the Lords preferred the laſt decreet of furthcoming, be- 
cauſe this arreſtment was a month prior to the other, and the 
common debitor had made compearance and oppoſition againft 
him, and ſuffered the other decreet to paſs. Fountainhall, 28th 
February 1680, ' Robertſon contra M Ewen. -------- In a com- 


petition among arreſters, the Lords preferred him who had the 


firſt citation, out-giving, inrolling and decreet, in reſpect of his pri- 
or diligence, tho the arreſtments of the other creditors were 
prior in date, but their ſummonſes for makin furthcoming were 


| ſome weeks poſterior to his; for tho' of old (as the author obſerves ) 

in ſuch a caſe, the Lords uſed to bring in arreſters, who were not in 

mora, pari paſſu ; yet now their Lordſhips conſider arreſtment as an 
inchoat and incompleted diligence, and like to an aſſignation uninti- 


mated ; ſo that if a poſterior arreſter get the firſt decreet (which an- 


ſwers to an intimation ) he is preferable. Fountainhall, 18th March 


1685, cxeditors of Clark competing. One party arreſting two 
days before another, and both obtaining decreet of furthcoming in one 


day; but the goods arreſted being delivered up to the ſecond; and he 
having, ex abundanti, cauſed poind and appriſe them in his own hands; 
the Lords found, That the firſt arreſtment made ſuch a nexus reaks on 


the goods ( he not having been negligent ) that it gave him preference 
to the ſeeond, tho' he firſt attained poſſeſſion of the goods. Fountains 


hall, 15th January 1697, Wightman contra Cockburn. The © 
Lords brought in two arreſters pari paſſu, whoſe arreſtments were in, 
one day, not — the particular hour; and this; tho one of 

That his copy of arreſtment was given ſome 


them offered to prove, 
hours before the others, becauſe witneſſes may miſtake or forget the 


hour. Forbes, 28th June 1705, Sutie contra Roſs. . A debitor 


in a furthcoming, having made payment, was decerned to pay over a- 
gain to a prior arreſter who obtain d not decreet of furthcoming till af- 
ter the ſaid payment. January 1724, Nairne contra Brown. In 
this caſe it was alſo found, That tho' the firſt arreſtment was upon the 
zd of March 1721, and the decreet of furthcoming not till November 
1723, this was not ſuch a mora as to prefer the ſecond arreſter who 
had obtained the firſt decreet of furthcoming. | 


IN a competition amongſt arreſters, the Lords found in g neral; 


That arreſters are to be preferred according to the priority of their ar- 
reſtments and their diligences thereon, albeit ſome of the arreſtments 
were laid on before the term of payment of the debt arreſted ; as alſo, 


that they are to be preferred according to the dates of their arreſtments 


and diligences, where the term of payment of the debts on which ar- 
reſtments are uſed, are paſt at the time of the competition; notwith- 
ſtanding, that at the time of laying on the arreſtments, the terms of 
payment of ſome of the arreſters debts were not come, or notwith- 
ing, ſome of the arreſtments were on dependencies, which were 
Cloſed, and the debts liquidated before competition. Home, 2d Janu- 
ary 1728, competition | Ha Watkins and Wilkie. | 
Ina competition betwixt two arreſters, the one upon a dependence; 
the other upon a bill of exchange; the Lords preferred the arreſtment 


upon the bill, tho? the bill did not bear value received, but only value 


in accompt, becauſe, ſuch a bill creates a valid obligation, and has 
5 | i . parata 


* 


C.-L Aſſignation. 


parata executi 0 ; but found, That the arreſter muſt inſtruct that he is 
creditor to balance, and that his preference is to be reſtricted to the 
balance not exceeding the ſum in the bill. 15th February 1729, 
Campbell contra Hog, | Tg” 
| ARRESTMENT before the term of payment, upon dependence 
upon a conditional debt, &c. See Legal diligence, | 
ARR ESTM ENT in. ſecurity, Ibid. 
ARRESTMENT upon an obligation not regiſtred. Ibid. 
ARRESTMENT makes the ſubjedt litigious. See Litigious, 
ARRESTMENT at the market croſs of Edinburgh, pier and 
ſhore of Leith. See Bona fide payment. ES, 


ASSIGNAT IO N. 


— — 2 HE cedent is not denuded by his aſſignation without intimation, 
denudes not. 1 and intimation cannot be confidered barely as giving preference 
in competition, but truly as a ſtep of diligence neceſſary to complete 
the right in the affigney's perſon. Stair, 22d January 1663, Wallace 
contra Edgar. Therefore, before intimation the debitor is in ſafe- 
ty to make Large to the cedent. Forbes manuſcript, 8th June 
1714, Ld. Freugh contra Ld. Fullarton. An aſſignation intimat- 
4 before the cedent's deceaſe, is ſufficient warrant and title to raiſe let- 
ters of horning, poinding, compriſing, &c. at the aſſigney's inſtance, 
without transferring the debt or bond regiſtrate. Durie, Hope (Aſig- 
nation) zd February 1624, Ld. Craigmiller contra Stevenſon. ----=-- 
Otherwite, if not intimate during the cedent's life. Durie, 23d janu- 
ary 1624, Stevenſon contra Ld. Craigmiller. ---- An affigney craving, 
That a proceſs might go on in his name, the cedent in who: name it 
was raiſed being dead, in regard the aſſignation was intimated at the 
market croſs before his deceaſe, tho' der intimated perſonally, nor 
judicially produced; the Lords found, That it muſt be transferred. 
Fountainhall, 29th January 1687, M“ Ilwraith contra Rig and Leſſels. 
TRE Lords found the regiſtration of a bond by an aſſigney after 
the creditor the cedent's death, was informal, tho' the debitor was a- 
live; becauſe regiſtration is a decreet of conſent, which requires an 
actor and a reus, and here the actor was dead, and ſo there could be no 
decreet at his inſtance ; and it was not ſufficient that it was done by 
an aſſigney who had not intimated his aſſignation in the cedent's life; 
for tho it be payable to the creditor and his aſſigney, ſo is it likewiſe to 
his heirs and executors ; and yet they could not ſummarily regiſtrate. 
Fountainhall, 16th February 1693, Channel contra Sir Walter Seaton. 
See act 26th Parl. 1690. ; 
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not intimate. Dirleton, 20th November, Stair, 2d December 1674, 


the other competitor. 


» 


Aſhgnation. a 


AN aſſignation of a reverſion without intimation, annailzies not. What rights 
are eſtabliſhed 


Colvil, February 1587, Diſhington contra Ld. Lochnoris.-——And by aignaricn, 


therefore, in double aſſignations made of the ſame reverſion, he was pre- Without neceſ-' 


fer'd who firſt uſed the order of redemption. Colvil, December {7 f intim. 
1589, Diſhington contra Porteous, ------ A tack of tiends being aſ- 


ſigned to the heritor himſelf, the aſſignation was found effectual in a 


competition from the date, it requiring no intimation. Stair, 27th 


July 1673, Montgomery contra Montgomery. The like, Stair, 14th 


December 1676, Earl of Argyle contra Ld. M Donald. -— Aſſigna- 
tion of a contract of wadſet, was found to eſtabliſh the right. in the aſ- 
ſigney's perſon, fo as to entitle him after the cedent's death to uſe re- 
quiſition againſt the debitor, without neceſſity of 10 intermediate ſtep 


of diligence. Durie, 6th March 1639, Urquhart cantra Barclay. 


A SIMPLE retroceſſion without intimation, evacuates an affignation Siem ple retro+ 
on ſuffici- 


. n ent, where the 
Craig contra Wedderlie. | the — 
| - i 3 Tone is not intimate. 
AN aſſigney who had granted a back- bond of truſt, after intimating . An afligna- . 

. . i » . . a tion iu tr uſt 
his aſſignation, conveyed the fame to the cedent's creditor, with the being intimat- 


cedent's conſent. This was found an implement of the truſt, and the _— _— 
0 CEC » 


right thereby fully eſtabliſhed in the creditor's perſon, for ſecurity of ꝗent's creditor 


his debt, without neceſſity of a new intimation at his inſtance. Upon needs not be 


which footing he was preferred to a donatary of the cedent's ſingle 2 de 
eſcheat, who had obtained general declarator before intimation of his | 


right. Forbes, 5th December 1712, Smith contra Stirling. 


An aſſigney may purſue in the cedent's name, even tho he diſclaim — 2 — 


the proceſs. Hope (Aſignation) 20th November 162 1, Grier contra bedent' name. 
axwell. | 955 


A inſtrument of intimation of an aſſignation was rejected, becauſe Formalities or 
it neither bore the clauſe de cujus procuratoris mandato mibi liquide ar 2 
conſtabat, nor ( which would have ſupplied it) was there any procura- wh 
tory extant, tho' at the diſtance of twenty five, or twenty fix years. 
Colvil, 24th January 1577, Bruce contra Smith. In a compe- 
tition betwixt an arreſter and an aſſigney, the aſſigney's intimation was 
found null; becauſe, the ſame perſon who was procurator, was alſo 
nottar thereto. Durie, 3d July 1628, Scot contra L. Drumlanrig. 
Of two aſſignies to one ſum, the one having firſt perfected his 
aſſignation by intimation, but the intimation labouring under ſome in- 
formalities, ſuch as, That it contained not preciſely the ſum in the 
aſſignation, that it made no mention of the cedent, nor of the date of 


. 


the aſſignation, nor of the cauſa debendi, but only related to let- 


ters of ſupplement in 8 ; fo that it might be applied to any o- 
ther right as well as this, not being write on the back of the aſſigna- 


tion, but on a paper apart, tho copies were affixed on the market croſs, 
and intimation perſonally made to the debitor's curators; the Lords 
found, Whatever this intimation might operate againſt the common 
debitor, yet, that now in a competition with a co-aſſigney, for an ono- 
rous cauſe, it was too general and uncertain ; they therefore prefer d 

Fountinhall, 17th June 1696, Laurie contra 


GQz Wurkz 


Hay. 
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64 Aſſignation. 


MAS AE 


| Incimation, WHERE intimation is neceſſary as a ſolemnity, the party con- 
| — bei cerned, tho inſert as a witneſs in an inſtrument of intimation, was 
| able. found thereby not to be put in mala fide, but only by a formal inti- 
mation. Colvil, June 1586, Mackalzean contra Mackalzean. The 
like where he was made witneſs to the aſſignation. Haddington, 
November 1622, Murray contra Durham. See alſo, Haddington 11th 
January 1611, Graham contra Livingſton. Durie, 15th June 1624, 
Adamſon contra M Mitchel. Durie, 14th March 1626, Ld. Weſt- 
raw contra Williamſon. In all which, private knowledge was not 
ſuſtained. See alſo Fountainhall, 2gth November 1679, Bayne contra 
Cunningham, where a letter write to the debitor was found not a ſuffici- 
ent intimation. But a letter written by an aſſigney to the debitor, with 
his anſwer, craving days for payment, was ſuſtained as a ſufficient inti- 
mation, idgue contra tertium ceſſionarium. Hope, Spotiſwood (Aſſig- 
nation) Durie, 22d January 1630, M*<Gill eee An 
aſſigney to a ticket, having firſt by letter ſignified his right, and there- 
after ſhewing the debitor the aſſignation, without any further intimation 
by a nottary, and the debitor nevertheleſs thereafter paying to the ce- 
dent; there being here no competition among creditors, but the queſtion 
only being betwixt the aſſigney and the debitor, the Lords found 
the payment unwarrantable, and that it could not defend him againſt 
| the aſſigney, tho no legal intimation was made, there being no co-cre- 
ditor in the field. Fountainhall, 16th February 1704, Leith contra 
4 "Garden. In a competition betwixt an arreſter and affigney ; the 
Lords preferred the former, tho' the aſſigney alledged, That upon“ 
ſhewing the affignation to the debitor, he had 37-4" payment; dat | 
| this they found only probable ſcripto, to exclude the arreſter ; nay, 
even as to the debitor, they found, That the faid promiſe could not bind 
5 him, being made in contemplation of a right ſuppoſed to be in the a: 
 figney's perſon, and that _ found invalid, it was unreaſonable he IX 
ſhould pay twice; and here the Lords thought, That the aſſigney ibi - 
imputet, that he had not e his right. Dirleton, 11th Decem- 
ber 1674, Home and Elphingſton contra Murray. - Found, 
That a ratification of an aſſignation by the debitor, was not equivalent 
to an intimation. Durie, 27th January 1624, Stevenſon contra Ld. 
Craigmiller. ————- Yet a few weeks thereafter, a debitor his treat- 
N ing with the aſſigney ſeveral times, anent the payment to him as aſ- 
- figney, and offering to him ſome ſatisfaction for the debt, was ſuſtain- 
| ed as a ſufficient intimation. Durie, ult. March 1624, Ld. Duni- 
pace contra Sandis. - - A communing with a debitor was found 
not to ſupply the want of intimation, ſeeing a promiſe of payment was 
not alledged. Dalrymple, 2 5th July 1718, — of advocates con- 
5 tra Sir Robert Dickſon. ----- In a competition betwixt a prior aſſigney 
50 | and poſterior arreſters of the ſame ſum, the affigney pled preference 
FE A pon a private notification given to the debitor's factor, who had ac- 

c eordingly, by a memorandum in his compt-book, mentioned the faid 
aſſignation; which memorandum was urged equivalent to a formal in- 
timation, as inferring the debitor's knowledge of the conveyance. It 
was contended on the other hand by the arreſters, 1970. That in 
point of relevancy NN which is extrajudicial can ſupply an inti- 
mation, but what implies the debitor's undertaking an obligation to the 
aſſigney. 246. In point of proof, That, in competition, the debitor's 
king ſuch obligation can only be proved by a formal writ, or 
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by the competing arreſter's oath of knowledge. 3770. An intimation 
made to a factor was never reckoned equivalent; as if made to the de- 
bitor himfelf. The Lords found; That the private notification made 
to the factor, and entred in his book, is not equivalent to an intima- 


tion to the debitor ; and therefore preferred the arreſters. 3 oth July 


1729, Earl of Aberdeen and creditors of Merchiſton competing. 


In a competition for a Lady's liferent-annuity, ſome of her ſecorthy. 


huſband's creditors having formal aſſignations thereto duly intimated, 
and another producing a bond granted to him by the faid ſecond huſ- 
band, and the heir of the firſt huſband; containing in corroboration an 
aſſignation to the fame annuity, the Lords preferred this creditor, and 
found no need of any other intimation but the heir's ſubſcribing the 
writ, which ſufficiently ſupplied it. Forbes, 28th March 1707, com- 
petition creditors of Lord Ballenden, _ = 


— 


Ax aſſigney to a woman's liferent, getting decreet of removing a- Intimaloii 


gainſt the tenants; was found preferrable to prior aſfignies, whoſe aſ- 7 


fignations were not intimate. Nicolſon. (Aſignation) 21ſt January 
1624, Lord Elphingſton contra Ord: In an action for regiſtrati- 
on of a bond, the defender alledging, that he had paid the cedent he- 


fore intimation of the aſſignation, the Lords found, That the ſummons 


of regiſtration being execute againſt the defender before the pay- 


ment made to the cedent, it was a lawful intimation. Haddington, 
22d March 1622, White contra Neiſh. — The Lords found a 


diſpoſition to a Lady's jointure ſufficiently intimated, ſo as to exclude 
an arreſter, that hes the tenants were cited at the affigny's inſtance, 
to make payment to him of their rents, or that the diſpoſition was 
produced in the baron-court, and intimated to the tenants; altho the 
decreet given thereupon againſt them was thereafter turned into a libel. 
Home, December 1681, Ogilvie contra Ogilvie ry 


PAYMENT of annualrent to the aſſigney is equalent to an intinia- 


tion. Nicolſon (Annualrent) 16th November 1626, Livingſton con- 
tra Lindſay. | | | x 


ASSIGNATION to mails and duties. See Competition. 


GRATUITOUS diſcharge made by the cedent after Afeenation. 
See Bankrupt. N 


4 BONA fide payment made to the cedent, where the aſſignation is 

intimate, but not perſonally to the debitor making payment. See Bona 

fide payment. pg pn | 1 
. 
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inhibition, nor arreſtment, were competent againſt the Old Bank, 


upon their notes or tickets, the diligence being done in emulationem. 


11th July 1728, Royal Bank of 282 contra Old Bank. 


8 


N a caſe betwixt the two banks, it was found, That neither horning, 


BANK- 


Intimation 
payment 
annualrent 
to the aſhg- 

ney, 
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BANKRUPT. 
And firſt, Reduction of Alienations made by Bank- 
, rupts, where the Reducer has done no Diligence. 


g _—_— 5 F. UND, That as a creditor might take payment from his de- 
reducible upon bitor, altho in meditatione fugæ (and in the preſent caſe upon 
=_ wy of the ſame day that he fled ) fo he might alſo take aſſignation to debts 
for his payment, ſeeing no other of the creditors had done any fort of 

. diligence againſt the common debitor before his aſſignation. Durie, 

ult. January, and 1ſt February 1627, Scougall contra Binning.—--- A 
diſpoſition granted by a notour bankrupt was not reduced upon the act 

- 1621, at the inſtance of the other creditors who had done no diligence, 

the diſpoſition being in ſatisfaction of a bargain of victual ſold and de- 

livered to the bankrupt about a month before the diſpoſition. Stair, 

2oth July 1671, Ld. Birkenbog contra Graham. A confident per- 


ſon being purſued upon the act 1621, by an onerous creditor whoſe | | 


debt was prior to the diſpoſition granted to the confident perſon, it was 
not found a good defence, That the diſpoſition was applied to ſatisfy a 
debt of the bankrupt's, the debt being granted in lecto, which was 
known to the defender, and therefore preſumed gratuitous. Stair, 3d 
February 1692, Home contra Bryſon. --—- A diſpoſition to a brother 
for ſatisfying debts reſting to himſelf, and thoſe for which he ſtood 
bound as cautioner, and to pay off ſuch other creditors as he ſhould 
think fit, was only found valid'as to his own debts and cautionries, and 
to fall under the act 1621 as to the others. Gosford, 6th January 
1669, Newman contra Preſton. ——- The Lords (in a caſe that fell 
out before the act of parliament 1696 touching bankrupts ) refuſed to 
reduce heritable rights 2 by a party to ſome of his creditors, tho 
he was alledged, by the other creditors purſuers, to have been bank- 
rupt at granting. Fountainhall, 2 5th November 1696, creditors of 
Campbell contra Lord Newbyth. - An heritable bond of corrobo- 
ration being granted by an eldeſt ſon in fee of the eſtate to ſome of 
his own and his father's creditors, and another creditor contending, that 
tho' the granter was not notour bankrupt by the marks given in the 
act of parliament 1696, yet that, at granting, he was materially bank- 
rupt, in ſo far as he was inſolvent and oberatus above the value of his 
eſtate, the Lords found, That the receiver of the corroborative ſecu- 
rity, not being a. confident perſon to the granter, the right he received 
from him could not be reduced on the head of mere inſolvency, 
where the granter. was not under diligence, nor retired, nor had the 
other marks contained in the ſtandard made for bankrupts by the ſaid 
_ of parliament. Fountainhall, 13th July 1698, Moncrief contra 


Unleſs they Even before the act of parliament 1696, it was frequently found, ; 
— ng That a notour bankrupt was tied up from any confiderable or total alie- | 
rum. nation to any of his creditors in prejudice of the reſt, tho' none of 
them had done diligence ; which was not ſo much from the ſtatute 
1621, as 7m the nature of the thing, that bankrupts ſhould not have 


ä 


* 


* 


it in their power to gratify one creditor at the Spence of another; | 
which is a plain act of injuſtice. Dirleton, 23d July, Stair, Gosford, 18th EY 4 
December 1673, creditors of Tarperſy contra IMA. of Kinfauns. | 
The like, Stair, 2gth June 1678, Cranſton contra Wilkie. Stair, 
14th November 1679, Pollock contra kirk-ſeſſion of Leith. Thus 
a party having granted to two of his creditors (when there was no di- 
ligence raiſed againſt him by any man) a diſpoſition omnium bonoxum, 
for ſatisfying their debts, the Lords, upon application of a third 4 
tor, found, That by ſuch a general diſpoſition he became bankrupt ; 
and therefore, that all the three ſhould come in par: paſſu. Falconer; 
toth February, Home, March 1685, Brown contra Watſon and 
Drummond.---- And an uncle having taken a diſpoſition from his ne- 
phew, of his whole eſtate, and that not for a price told down, but in 
ſatisfaction of anterior debts, whereby the nephew became utterly in- 
ſolvent, and incapable to perform his other engagements, this was 
found to be fraudulent, and the diſpoſition was reduced ad hunc ef- 
fectum, to bring the creditors in proportionally to their ſums. Stair, 
18th January 1678, Kinloch contra Blair, — A debitor againſt whom 
no diligence was done, having granted a diſpoſition omnium bonorum 
to one of his creditors in ſecurity and payment, and another creditor 
having arreſted in the diſponee's hands, and in a furthcoming inſiſted, 
that the diſpoſition was null, and that he was preferable by virtue of 
his diligence, the Lords reduced ad hunc eſfectum, to bring him in par: 
paſſu, and repelled the jus retentionis pled for the diſponee for, if 
the diſpoſition was unlawful, the diſponee could have no juſt title to 
retain poſſeſſion, 25th February 1737, Cramond contra Bruce and 
A PeRs0N inſolvent, but againſt whom no diligence was done, Or alva. 
having made a diſpoſition in favours of his near relations, for ſecurity „ours of con. 
and payment of debts owing to them, neglecting his other onerous jun perſons. 
creditors, this diſpoſition was found fraudulent, and therefore was re- 
duced. Fountainhall, 28th January 1696, Scrimzour contra Lyon.--- 
The contrary had been found, Durie, 2d February 1632, Jack contra 
Gray. Durie, 17th January 1632, Skeen contra Betſon. | 


WILLIAM Innes factor to the Dutcheſs of Buccleugh, having What us- 
fallen in conſiderable arrear, granted a diſpoſition to her Grace of par- ane by 
ticular ſubjects for her ſecurity and payment of the balance. It was nbium ts- 
objected againſt this diſpoſition by the granter's other creditors, That norm. 
it was virtually a diſpoſition omnium bonorum, tho it contained no ge- 
neral clauſe of” all goods and gear, becauſe the debitor's whole effects 
were therein comprehended. Anſwered, There is a great difference 

| betwixt diſpoſitions bearing to be omnium bonorum, and a diſpoſition to 
any particular ſubject, ſuppoſing the granter ſhould not be found to 

have any other eſtate; the granter of an univerſal diſpoſition makes 
and declares himſelf bankrupt by the very tenor of the deed, which 
hath the ſame effect in law guoad the accepter, as if the granter had 
been judicially declared bankrupt before, or notourly made ſo by a „ 
courſe of diligence ; whereas every true creditor is in bona fide to ac- 3 
cept from his debitor, againſt whom no diligence is done, any of his ; 

_ eftects, either in ſecurity or payment: This ohjection was repelled: 8 

| December 1728, his of Buccleugh contra * 
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Sinclair and Mr. Patrick Doul.---- A diſpoſition by a tenant of the corn 
cropt upon his poſſeſſjon, and all and haill his horſe, nolt and ſheep, and 
dt her goods and gear, of whatever kind, pertaining and belonging to 
him, was found a diſpoſition omnium bonbrum, it not being alledged, 
that he had any debts due to him by bond or bill, or any heritable ſub- 
jects. 25th February 1737, Cramond contra Bruce and Henry. 


. | A Par v having granted a gratuitous diſpoſition of lands, this was 


alienations re- thereafter reduced at the inſtance of a creditor of the diſponer's, altho 


ducible.. at granting he was a man of entire credit, nor was there any diligence 


raifed againſt him, only, he broke a little after granting the diſpoſition. 


Durie, 16th February 1628, Kilgour contra Thomſon.— - A gratui- 
tous diſpoſition, reſerving the granter's liferent, and a faculty to ſell a 
| part of the land for payment of debt, was reduced at the inſtance of 
a Prior creditor who Had dotie no 8 to this effect only, That 
the purſuer might affect the land with legal diligence for his debt, as 
if the diſpoſition had not been granted; for ſeeing, by this diſpoſition, 
there remained no fund ſufficient ad paratam executionem, the Lords 
thought there was no reaſon to put the purſuer to inſiſt upon the fore- 
ſaid faculty, and to reſtrict himſelf thereby to a part of the lands, but 
that he ought to have preference upon the whole land, according to his 
diligence. Stair, 6th February 1663, Ld. Lourie contra Earl Dundee. 
＋A reverſion being granted in a diſpoſition to the diſponer's heirs alle- 
narly, himſelf being oberatus; the Lords thought, That if the price were 
not adequate, (which was to be tried) a reduction of the diſpoſition at 
_ the inſtanceof creditors ought to be ſuſtained, and acceſs allowed to them 
to compriſe the reverſion, Dirleton, Gosford, 5th January 1677, Earl 
 Glencarirn contra Briſbanes. A diſpoſition omnium bonorum, by 
a wife to her huſband, bearing for love and favour, and for onerous cau- 
ſes, was not ſuſtain'd to compete with an anterior obligment for an annui- 
ty granted by the diſponer to her aunt. Forbes, 24th July 1706, 
Weemyſs and White contra Murray, 88 


Wie GRATUITOUs alienations not reducible upon the act 1621, if the 


ger, was debitor became not thereby inſolvent. Home, 11th December 1717, 


__ 1 creditors of Meldrum contra Kinnier. Durie, am March 1629, La- 
gratuitous ali- dy Borthwick contra Goldilands, Durie, 6th March 1632, Ld. 
chat ion. land contra Ker. But a gratuitous aſſignation to a conjunct 
— perſon a few days before the granter's death, was reduced at the inſtance 
of a creditor of the defunct's, confirming the ſame ſubject, tho' it was 
offered to be proven, That the common debitor was ſolvent at the time 
of granting; it being more juſt, to oblige the conjunct perſon to be at 
the trouble and expence of ſeeking out the defunct's hidden funds, than 
the onerous creditor, Fountainhall, 7th December 1710, Daes con- 
tra Fullarton. - In oppo of a gratuitous alienation made by a 
debitor, who at the time of reduction was a bankrupt, it was found 
relevant, That when he made the alienation, he had a ſufficient viſible 
eſtate to pay the purſuer, and all his other creditors. Stair, Dirleton, 
zoth June 167 5, Clark contra Stewart. A gratuitous alienation 
was ſuſtained, and found not reducible by onerous creditors, if the 
—_— had then a viſible eſtate ſufficient for all his debts, whether by 
infeſtments, moveables, or bonds, tho' ex eventy he proved inſolvent. 
| Stair, 10th November 1680, M“ Kell contra Jamieſon, Sir Patrick 
EW i | ED i Home, 
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Home, December 1681, M“ Kell contra Calendar. The Lords 
found, That if a debitor had a viſible unincumbred eſtate at the time of 
his diſponing to his fiſter, and her huſband, more than would have paid 
all his debts, the diſpoſition could not be annulled on the act 1621 ; e- 
ſpecially conſidering, That, in the preſent caſe, the purſuer of the re- 
uction was in nora, not having adjudged the lands for ſeventeen years 
after the diſpoſition. Forbes, 11th, Fountainhall, 15th January.1712, 
M Kenzie of Preſtonhall contra Fletcher. The like, Forbes, 17th 
June 1712, Ker contra Scot, F 7 Lam en T4 > 
| In the computation of a ſeparate eſtate, the Lords refuſed to reckon What under- 
any heritage which was tailzied with clauſes irritant, and which the food a ſuffici- | 


ent ſeparate e- 


common debitor could not diſpoſe of for payment of his debts. For- gate;co bar re- 
bes, 29th July 1712, Ker contra Scot. But, where a perſon had ex- duction. 
hauſted his land-eſtate by gratuitous infeftments, it was not ſuſtained to 

bar reduction, that the granter had a ſufficient perſonal eſtate at the time 

of granting, it being hard to oblige the creditors to expiſcate and hunt 

after a latent moveable eſtate. Harcus (Bonds) aoth July 1688, chil- 

dren of Mouſewall contra Duke of Queenſberry. In a like caſe, 

the Lords firſt reduced the diſpoſition, unleſs it were proved, That the 
father diſponer left a viſible eſtate, not in perſonal bonds or money ( for 

that may be daily altered ) but in heritable rights ſufficient to pay 

the purſuer's debt ; bat my altered this afterwards, and only re- 
quired a viſible eſtate guomodocungue, Fountainhall, xoth Novem- 

ber 1680, Calendar centra M. Kell. 5 


Ix a reduction upon the act 1621, of proviſions Tamer by a father —— 
to his children, the queſtion being, Whether the father had a ſuffici- computed in 
ent eſtate at the date of theſe proviſions? The fact was, That his eſtate this caſe. 
was burdened with two liferents, which ſubſiſted above twenty four 
| years thereafter, whereby the funds came, ex eventu, to fall ſhort, and 
not ſufficient to pay all the debts ; the Lords would not ſuſtain the bur- 
den of the liferents ſecundum eventum, but as they were worth when the 
bonds were granted to the children, and eſtimated the liferent of the 
elder to five, and of the younger to ſeven years purchaſe ; by which ac- 
count the father had free above 30000 pounds Scots when he granted 
the bonds of proviſion to his children ; and therefore they ſuſtained the 
| faid proviſions. Stair, 11th December 1679, creditors of Mouſewall, 
contra the children. But thereafter, the Lords altered this interlo- 
cutor, and found, That liferents, in this caſe, ſhould be reckoned accord- 
ing to the full time they had run, and if they were ſtill ſubſiſting, 
. ſome further conſideration for the time they might run thereafter. 
Harcus ( Decreets) March 1684, inter eoſdem. ---- And laſtly, in 
the ſame caſe, the liferents being run out when the cauſe was ſtill in 
dependence, they were computed according to the full time they had 
ſubſiſted. Harcus (Bonds) 28th July 1688, inter eoſdem. 
A SECoND aflignation being firſt intimated, the Lords nevertheleſs, Secotd gta. 
found it reducible upon the act 1621 ; the firſt being an anterior debt tion 5 | 
by the warrandice of the aſſignation, and this, tho' both the firſt and fame ſubjea, 
ſecond were lucrative, and gratuitous affignations. Fountainhall, abe inte . 
i1th December 1695, Blair contra Auſtin, Stair, 15th July 1675, che firſt, tho 
Alexander contra Lundies. F * 7th February 1699, Hay ** | - r\ankey 
| : 3 contra 
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contra Hayes. A cedent after granting aſſignation, cannot gra- 


ia. 


tuitouſly diſcharge the debt; tho' before intimation. Stair, 3d Feb- 

1671, Blair contra Blair. A firſt diſpoſition with laſt in- 
feftment for onerous cauſes, prefer'd to a ſecond gratuitous diſpoſition 
of the ſame ſubject firſt infeft. Stair, 23d July 1662, Lord Fraſer 
contra Philorth. The like, Forbes, 24th Junuary 1706, Wilſon con- 


* 


; tra Lord Saline, 


Proviſion in 


A BonD granted after marriage for a ſuitable liferent to a wife by 


favours ofa her huſband inſolvent at the time, was fuſtained, when quarrelled by 


wife, how far 
onerous. 


creditors after the huſband's death, and ſhe allowed to come in propor- 
tionally with them, altho there was neither contract of. marriage nor to- 
cher given, and altho' the creditors bonds were anterior to * relict's, 
ſeeing her's was de jure nature due. Durie, 19th June 1635, Walker 


contra Polwarth. A huſband, during the marriage, having given a life- 


rent proviſion of his whole eſtate in lieu of a contract of rharriage, where- 
by his prior perſonal creditors were like to be defrauded, at leaſt poſtpon- 
4 till after the death of the liferentrix, tho” the ſubject then would be 


ſufficient to pay all the debts ; the Lords found this infeftment redu- 


cible; in ſo far as exorbitant, and found the ſame valid, only, in fo far 
as competent for ſuch perſons, according to the condition of the huſ- 


band's eſtate and the wife's tocher. Gosford, Stair, 19th January 1676, 


Stansfield contra Brown. -A huſband during the marriage having infeft 
his wife in an annuity of 72 pounds Scotsa year, upon a narrative that 
ſhe was not otherways provided: In a reduction after the huſband's de- 


ce.eaſe, at the inſtance of his prior creditors, upon the firſt branch of the 
act 1621, it was pled for them, That tho' a huſband is naturally bound to 
provide his wife in a jointure, this obligation ceaſes by his inſolvency e- 


qually with the obligation to aliment her during the marriage. 2b. At 
any rate a liferent proviſion, granted in the circumſtances of inſolvency, 


_ ought never to exceed a rationalis tertia, which the preſent does. To 


the firſt anſwered, Tho the obligation upon a husband to provide his 


wife in a jointure, cannot be made the foundation of a ng at com- 


mon law, it is yet a debitum naturale which he is bound to fullfil, and 
there is no law to bar him from applying his effects to this purpoſe, as 
well as towards the fullfilling of his engagements to any other of his 


| creditors, ſeeing the doing juſtice to one creditor, in preference to ano- 


ther, is in the power even of a bankrupt who is not interpelled by dili- 
gence ; and the law in this caſe makes no diſtinction betwixt creditors, 
whether more or leſs onerous ; and therefore, the liferent infeftment 

muſt ftand as not being a gratuitous deed, unleſs the creditors could ſay 
further, That it was done with a view to prefer the wife to the other 
creditors, ſo as to found a reduction upon { head of fraud, of which 
there is no preſumption in the preſent caſe. To the ſecond anſwered, 
If the liferent were immoderate, it would be reducible quoad exceſſum, 
and reſtricted to a rationalis tertia; but where the ele is ſo ſmall 


that the terce is not ſufficient for a moderate aliment, there is no reaſon 


for ing it a rule ; the Lords found the een in queſtion grant- 
ed to the wife after marriage, there having been no precedent contract, 


A rational and onerous deed, and therefore does not fall under the 


act 1 6 21, 11 th January 1 70 8 - Robertſon contra Handyſide. 
In a marria ge contract, FL. huſband by a perſonal obligation 
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provided his wife to a jointure of 180 pound Scots yearly, and alſo to the 
ſum of 1000 pounds Scots failing children of the marriage; during the 
the marriage he infeft his wife in a tenement of L. 10 Sterling of year- 
ly rent, bearing, To be over and above any former proviſion made 
& jn favours of his ſpouſe. ** The huſband having died inſolvent, his 
creditors raiſed a reduction of this infeftment; upon the firſt head of the 5 
act 1621, as being gratuitous ; the relict acknowledged ſhe could not . 
hold both the perſonal proviſion and infeftment, but obſerved; That the 
| caſe would be hard, if the creditors, who had cut her out of her perſonal 
proviſion by preventing her in diligence, ſhould be allowed to turn 
_ theſe proviſions againſt her, in order alſo to cut her out of her liferent 
infeftment ; and therefore anſwered, - That as a reaſonable proviſion 
granted ſlante matrimonio to a wife not otherwiſe provided, would be 
effectual, tho the huſband were inſolvent at the time; fo the pre- 
ſent infeftment, tho deſigned as a gratuity, coming out to be no other 
than a reaſonable proviſion, is not reducible ; gratuitous it cannot be 
faid to be with regard to the relict, who throws up every other claim a- 
inſt the huſband and his creditors; the Lords found the wife's in- 
feftment is not reducible upon the act 1621, 17th February 1738, 
Sir Roderick M* Kenzie of Scatwel contra Chriſtian Monro. 5 
A Wir E having aſſigned the price of lands to her huſband by con- 
tract of marriage, in name of tocher, which he recompenſed with ſuit- 
able proviſions to her and the children of the marriage; the Lords 
found the aſſignment not reducible upon the act 1621, at the inſtance 
of an anterior creditor. Forbes manuſcript, 22d January 1714, Locks 
hart contra Dundaſſes. © e hs | 9 5 


In a competition betwixt two appriſers; one of them upon a bond of fa favouts 
proviſion, it was found relevant to prefer the other appriſing led by an of children. 
onerous creditor, that the delivery of the bond of 8 was poſte- 
terior to the onerous debt. Stair, 22d July 1668, Johnſton contra 
Arnold. ----- A fon in familia getting a diſpoſition of lands for love and 
favour ; and having thereafter made voluntary payment to ſeveral of his | 
father's creditors ; the Lords found, That it might be reduced at the © 
inſtance of his ſtepmother upon her contract of marriage, altho' no di- 
ligence was done by her to put him in mala fade, to pay debts which 
were contracted after her liſirent proviſion, ſeeing, being a ſon in a- 
milia, he could not miſs to be in the knowledge of her right. Goſ- 
ford, 24th June 1670, Home contra Bryſon. — In a * up- 
on the act 1621, at the inſtance of prior creditors, againſt bonds of pro- 
viſion granted to children; this defence was found relevant, That the 
father had ſufficiency of eſtate at the time of granting theſe proviſions, 
to ſatisfy both them and his former debts. Gosford, 5th, Stair, Dirle- 
ton, 6th January 1677, children of Mouſewall contra his creditors. 
Stair, 11th December 1 679, inter eoſdem. The Lords fuſtained 
bonds of proviſion, tho the father was under burden, if ſolvent. 
Fountainhall, 7th February 1679, Hamilton contra Hay. 
Innergelly having given a bond of proviſion to his children, whereon 
infeftment followed after his death, the Lords reduced the bond at 
the inſtance of anterior creditors, - tho the father was not bankrupt at 
the date of the bond; but the bond had remained latent during the 
father's life. Harcus (Bonds) February 1688, Sir Philip Anſtru- 
ther contra children of Innergelly. pos In a competition betwixt _ | 
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| fan's creditors and his daughter, for a ſum in a bond which he had 


taken payable to him and her, the longeſt liver, and their heirs and 
aſſignies, the Lords found the daughter ſimply preferable to the credi- 
tors whoſe debts were contracted poſterior to the date of the ſaid 
bond, and preferred her even to the anterior creditors, unleſs they 
would alledge, that the father was inſolvent the time of his deceaſe, 
when her fee began: For they thought, That parents might give 
proviſions to their children, unleſs they were either impeded by credi- 


tors diligence, or actual inſolvency. Fountainhall, 12th January 1697 


creditors of Kinfauns contra Carnegy. . A father filling up his ſon's 


name in a blank bond, and delivering the ſame to him, his poſterior 


inſolvency. will be no cauſe of reduction. Fountainhall, 11th Febru- 
ary 1697, Campbell of Ceſnock contra Murray of Blackbarony. --— 
Found, That a party having diſponed his eſtate to his eldeſt ſon, with 
the burden of divers proviſions to his other children, the father's credi- 
tors might be heard againſt theſe proviſions, either as latent or undeli- 
vered ; or that fathers cannot burden their eſtates with ſums of money 
payable to their children, till their lawful creditors be fatisfied, at leaſt, 


that they muſt have a conſiderable viſible eſtate, ſufficient to pay at the 


time of ſettling theſe provifions. And found, That the father's condi- 
tion might be enquired into, whether inſolyent at that time, yea, or 
not. Fountainhall, gth February 1700, Edmiſton contra Counteſs 
of Rothes. A wife was provided to the liferent of her huſband's 


whole means, but, in the caſe of children, ſhe reſtricted her ſelf to 


the half, and renounced the remainder in favours of the children. This 
was found not ſufficient to prefer the children to creditors whoſe debts 
were before the contract of marriage, ſeeing the creditors had no other 


fund of payment during the relict's life. Stair, 23d December 1679, 


Erſkine contra Carnagies. ---—- A wife who brought a tocher of 2000 


merks, being provided to a liferent of 300 merks a year, but with this 
quality, That, in caſe of children, ſhe ſhould renounce 100 merks a 
year in their favours, it was found, That the jointure here was but 
ſuitable to the circumſtances of the parties, and therefore, that the re- 
nunciation in favours of the children was not to be preſumed a fradu- 
Jent contrivance, in order to cover this proviſion to the children from 
anterior creditors ; and therefore, the children were preferred in a com- 


_ petition. Fountainhall, 1ſt July 1703, Reid contra Whitſom. 


Proviſions 
made in con- 
tracts matri- 
monial, how 
far onerous. 


A BanxRvuPr, before his inſolvency was known, having con- 
tracted a jointure to his ſon's ſpouſe, the Lords refuſed to reſtrict 
the jointure, and found her proviſion onerous and ſuitable, her toc- 
her having been 8000 merks, and the jointure 2000 merks, re- 
ſtricted alſo to L. 100 Sterling, in caſe of children of the marriage. 
Dalrymple, Bruce, 17th February 1715, creditors of Mr. John Men- 
zies contra Dr. Menzies and his Lady. — A perſon inſolvent 
became bound in his nephew's contract of marriage, amongſt o- 
ther proviſions, to pay the wife a yearly annuity of 2000 merks, 


to commence after the huſband's deceaſe, in ſecurity of which he 


infeft her in certain lands. The granter's ereditors raiſed a redu- 


ction of this alienation upon the act 1621, alledging it to be ultra : 


vires for the granter to make voluntary alienations of his effects, in 
prejudice of his prior lawful creditors. The Lords refuſed to ſuſtain 
the reduction, the ſaid liferent-proviſion being onerous as to the wife, 


/ 1 
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in ſo far as, upon the faith thereof, ſhehad entred into the marriage- con- 
tract. 18th November 1729, Creditors of Sir David Thoirs contra 
the Lady Middleton. ----- But a father, while in priſon, and common- 
ly repute bankrupt, having made an aſſignation to his ſon-in-law, 
which, being in place of a tocher, was pled to be directly onerous, the 
daughter at . marriage not being otherwiſe provided; yet the Lords 
found the fame reducible; for the marriage having been contracted 
while the father was in theſe circumſtances, it was nothing a kin to the 
caſe, where the father is in entire credit; ſo that the ſon-in-law, in 
this caſe, accepting of a” proviſion with the ſpouſe, in a contract of 
marriage, or otherwiſe, muſt be underſtood to run the hazard of 
the father's debts. Stair, 23d November 1680, Wood contra Reid. 
- The Lords found an aſſignation by a father to his fon, in his 
contract of marriage, reducible at the inſtance of the cedent's credi- 
tor, upon the act 1621, as a gratuitous deed inter conjunctos, un- 
leſs the fon could, inſtruct, that his father had then a ſufficient ſepa- 
rate unincumbred eſtate for paying all his debts, ſeeing the aſſigna- 
tion ( tho' in a contract of marriage) was nowiſe conceived in favours 
of the wife, or children of the marriage, but ſimply to the conjunct 
perſon, his heirs and aſſignies. Forbes, 3d July 1712, Hepburn con- 
tra Lord Strathnaver. ----- A man in his firſt contract provided the 
children of the marriage to 25000 merks, and in his ſecond contract 
he provided the children thereof to 36000 merks; at which period he 
had ſufficiency to anſwer the whole proviſions ; but at his deceaſe, his 
funds falling ſhort, the Lords reduced the proviſions in the ſecond con- 
tract, in ſo far as prejudicial to the proviſions made to the children of 
the firſt marriage, there being ſtill a competency remaining to the 
children of the ſecond marriage. Forbes, 22d June, Fountainhall, 
- 26th June 1711, Aikenheads contra Aikenheads. . But there- 
after, in a ranking of creditors, the Lords allowed the children of 
the firſt and ſecond marriage of the common debitor, who were pro- 
vided to ſums in their reſpective mothers contracts, to come in pari 
faſſu proportionally, effeiring to their reſpective ſums. Bruce, 6th 
July 1715, Lady Achinvole contra her ſtep-daughter. A father, 
at his ſon's marriage, having given 40000 pounds Scots, tho' the fa- 
ther was at that time ſolvent, the Lords, upon his eventual bankrupt- 
cy, ſuſtained action againſt the ſon, at a creditor's inſtance, to make 
ſo much of the L. 40000 furthcoming as would ſatisfy his debt: 
For it was thought, That debitors ought not to have it in their power 
to prejudge. their creditors by ſuch extravagant gratuities, whereby, 
| tho" perhaps they are not rendred directly inſolvent, the creditors are 
| — harmed, by loſing moſt part of their ſecurity. Stair, 8th Fe- 
bruary 1671, Wat contra Campbell. ----- A man who in a ſecond con- 
tract had provided the children of the marriage to the fee of 6000 
merks, thereafter diſponed to his eldeſt fon by his firſt wife, in that 
ſon's contract of marriage, two tenements, valued about 3000 merks, 
which proved to be moſt of his ſubſtance, burdening the ſame. with 
I. 1000 Scots to the children of the ſecond marriage; the Lords 
found the deed gratuitous quoad the eldeſt ſon and his children, and 
reducible in totum upon the act 1621. 12th June 1730, Cock contra 
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"This redu- Found, That a debitor granting diſpoſition, in favours of a Con: 
— ew =. junct perſon, of ſome heritage and moveables he had fallen heir to, 
well as acqui-and not being able otherwiſe to pay his debts, the ſame fell within the 


7 act againſt dyvours. Durie, 17th January 1632, Skeen contra Bet- 


Who re- IN a reduction upon the act 1621 of a gratuitous bond, as being af- 
| koned prior ter contracting of lawful debt, the queſtion occurred as to bargains, 
credirors. Merchants compts and furniſhing, whereof the probation and decreets 
of conftitution were after the gratuitous bond; the Lords found debts 
conſtitute by witneſſes to be effectual from the time of contracting, 
to take away any poſterior deed of the debitor done without a cauſe 
onerous, and not only from the time of probation or ſentence. - Stair, 
2Iſt January 1669, creditors of Pollock contra Pollock. ----- In a re- 
duction upon this act, the debt purſued upon was a bond bearing mer- 
chant-ware, dated after the gratuitous right, the Lords found, That 
the quantities, and times of furniſhing, 1 be proved by witneſſes; 
and albeit there had been a diſcharge of the ware upon granting 
the bond, yet ſo much thereof as was furniſhed before the gratuitous 
right d affect the ſame. Stair, 27th July 1669, Street contra 
Maſon. A gratuitous diſpoſition reduced at the inſtance of a prior 
onerous creditor by an imply'd warrandice, tho' the decreet eſtabli- 
ſhing the debt, upon incurring the warrandice, was not till after the : 
_ diſpoſition. Stair, 28th November 1679, Cathcart contra Glaſs. 
In a declarator of bankrupt, the Lords refuſed to ſuſtain the preſump- 
tion, that the acceptance of the bill was of the ſame day's date with 
the bill it ſelf, unleſs it were otherwiſe proven. And found, That the 
purſuer, who had only produced an accepted bill as his title, was not 
creditor to the bankrupt till acceptance ; and which acceptance, being 
poſterior to a diſpoſition, the bankrupt had granted to other creditors, 
they found the purſuer had no intereſt to quarrel the ſame, unleſs he 
could aſtruct and fortify his bill by ſome grounds of debt owing to 
him by the bankrupt prior to the ſame. Fountainhall, 25th July 
1702, Man contra Walls and others. Fu, | 


This redu- AREDUCTION of a gratuitous right upon the act 1621 is ſuſtained 
Aion, if good againſt ſingular ſucceſſors in the right, where the right bears to be gratu- 
againſt ſingu- agal | n | _ x 3 gr | 

Er ſucceſſors. itous; in which caſe, ſingular ſucceſſors, tho paying a price, cannot pre- 

ing tend to acquire bona fide. Stair, Gosford, 6th February 1672, Hay con- 

tra Jamieſon. See Durie, 11th July 1637, Robertſon contra Brown. 
A difpofition by a man to his brother-in-law foundnull by the act of 
parliament, unl the cauſe onerous were inſtructed: And in a re- 
duction againſt an onerous purchaſer from the brother-in-law, the Lords 
obliged the onerous purchaſer to inſtruct the onerous cauſe of the diſ- 
poſition betwixt the conjunct perſons. And found, That he was not 
ſecured by the clauſe in the act of parliament, in favours of purchaſers 
bona fide from intruſted perſons, which did not extend to a purchaſer 
knowing his author to be a conjunct perſon, as did appear, in this 
caſe, from the very tenor of the difpofition. Stair, Fountainhell, 24th 
January 1680, Crawford contra Ker. Tho! participation of fraud 
mentioned in the act 1621 be not confined to him ſolely who is upon 
the contrivance and defign of defrauding the creditors, but is extended 

to ſingular ſucceſſors purchaſing from conjunct and confident perſons 
| | yet 


* 
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vet it is not ſufficient to reduce the purchaſer's right; that he knew his 


— relation to the bankrupt; unleſs he was alſo in the knowledge 
of the bankruptcy; becauſe there is no law to bar a man in good cir- 
cumſtances from diſponing even gratuitouſly to his near relations: And 
becauſe knowledge is animi, it muſt be preſumed from circ | 
the moſt pregnant of which is, That he was generally held and repute 
bankrupt. Fountainhall, 28th November 1693, Spence contra cre- 
ditors of Dick. —--— A diſpoſition to a conjunct perſon; bearing for 
ſecurity of a ſum owing to him by the granter, who was ſolvent at the 
time, having never been quarrelled for 58 years, the Lords found; That 
a ſingular ſucceſſor to the receiver of the diſpoſition was not obliged to 
prove the onerous cauſe thereof, otherwiſe than by the narrative, in a 
competition with anterior creditors of the granter, when his eſtate had 
proven inſufficient to pay his debts. Forbes, 2d February 1711; Gu- 
thry contra Gordon. Willam Sangſter e a tenement 

in Aberdeen, narrating an onerous cauſe, to les Sangſter, who 
happened to be his brother, Charles diſponed the ſame over again to 


his daughter and her huſband in their contract of marriage, but with- 


our making mention that the ſubject was deriyed to him from his bro- 
ther William. A great number of years thereafter, action of redu- 
ction upon the act 1621 was intented of theſe diſpoſitions, by a prior 


creditor of William Sangſter's, libelling, That the diſpoſition from 


William to Charles being betwixt conjunct and confident perſons; muſt 


be preſumed gratuitous; and that therefore, Charles's daughter and. 


her huſband, who knew of the ſaid conjunction, tho', in the eye of 
law onerous purchaſers, can be in -no better caſe than their author: 
The defence was, That it was extreme likely the daughter and her 
Huſband knew of the relation betwixt William and Charles Sangfters j 
but, at the fame time, there was no ſort of evidence of their know- 
ledge that Charles's right was derived from his brother William, with- 
out which they were in optima fide to purchaſe ; and, unleſs this know- 
ledgs be proved, they can never be brought in as particeps fraudis. 
The Lords, in reſpe& there was no evidence that the defender was in 
the knowledge that Charles Sangſter's right flowed from William 
Sangſter his brother, therefore they aſſoilzied from the reduction. th 
January 1730, Allan contra Thomſon. —— A diſpoſition by a man to 
one deſigned in the writ to be his brother-in-law, and bearing to be 
for a certain fum of money, being challenged by the diſponer's credi- 
tors, the diſpoſition being inter conjunctos, was found not to inſtruct its 


onerous cauſe; and the receivers creditors having adjudged the ago 


ſition, they were found to be in no better condition than the 


himſelf, ſeeing the conjunction was expreſſed in the diſpoſition. For- 5 


bes, 15th June 1710, Leſly contra creditors of Leſſy.— As a ſe- 
cond gratuitous diſpoſition of the ſame ſubject cled with the firſt infeft- 


ment is reducible at the inſtance of the firſt, tho' the granter have funds 
alieunde ſufficient to pay his debts; ſo the reduction was alſo found 


to have place againſt the ſecond diſponee's creditors who had adjudged 
the eſtate from him, in reſpect the ſecond diſpoſition was from a fa- 
ther to his ſon, and bore to be gratuitouss January 1723, Lyon 
contra creditors of Eaſterogle. 1 
third ſon, in the diſponee's contract of marriage, and thereafter di- 
fponed the ſame Wr to his ſecond ſon with the burden of debts ; ih a 
dompetition betwixt the firſt. dif] * and an onerous purchaſer _ 
3 


One having diſponed lands to his 


* 


J Banxkrupt. 
| the ſecond diſponee, both craving adjudication in implement of theit 
diſpoſitions; the Lords found the long latency of the firſt diſpoſition; 
. ſufficient to prefer the onerous 'purchaſer, who had bought 49a fide, 
thus far to make up his juſt and true intereſt, but not to give him any 
advantage by the bargain ; and therefore; adjudged in his favours, un- 
der reverſion to the firſt diſponee upon payment of what was truly 
wanting to the onerous purchaſer. Stair, 16th July 1675, Campbell 
and Riddoch contra Stewart. One having diſponed a land-eſtate 
to his ſon-in-law, the _— creditors, at the diſtance of above for- 
ty years, brought a proceſs of reduction, upon the act 1621, againſt a 
bugular ſucceſſor who had now right to the lands, upon this medium, 
That the diſpoſition, being to a conjunct and confident perſon; muſt be 
preſumed gratuitous ; and the defender, tho? an onerous purchaſer, can 
de in no better ſituation, ſeeing the connection betwixt the parties appeared 
ex facie of the conveyance ; the Lords abſtracted from the defence of 
eſcription, ſeeing there were ſome traces of interruption, and found, 
That the ſingular ſucceſſor, at ſuch a diſtance of time, was not bound 
to inſtru the common debitor's ſolvency when he granted the diſpo- 
ſition to his ſon-in-law, not even ſo much as that he was then holden and 
reputed ſolvent. Fountainhall, 23d December 1692, Spenee contra 
creditors of Dic. | ee 5 


Alienation after Diligence. 


Wbat ſort of TE real creditors of a bankrupt having taken infeftment on their 
deeds redv- former precepts of ſaſine, after the bankruptcy, and even after the per- 
head of the fta- ſonal creditors had charged with horning ; the Lords found, That there 

ute. did not ariſe any hypotheck or jus reale to the perſonal creditors on the 
common debitor's becoming bankrupt, ſo as to impede real creditors 
to infeft, Sc. notwithſtanding the charges of horning before complet- 
ing their rights by infeftment, ſeeing the act 1621 diſcharges only vo- 
luntary rights after diligence inchoated ; but here, the debitor had given 
the heritable bonds before, and nothing hindred the real creditors to in- 
feſt quandocunque. Fountainhall, 16th December 1696, creditors of 
Hunter competing. — An eldeſt ſon who had become bound 
for ſome of his father's debts, and, upon that account, forced to 
retire to the Abbay, was charged to enter heir by his father's other 
0 creditors, and gave in a renounciation intera annum deliberandi, up- 
on which adjudications were laid: Upon this the creditors to whom * 
ſon was perſonally bound, and who had alſo adjudged the eſtate upon 
ſpecial charges, inſiſted in a reduction of the adjudications led by the o- 
. vas creditors; contending, That the bankrupt ought to have made 
uſe of his privilege of deliberating for year and day, if which had been 
Wl done, the defender's would not have come in within year and day of 
=_— the purſuer's, and as he was then incapable to grant any voluntary 
- | right, a voluntary renounciation was of the ſame nature. Anſwered, 
| the bankrupt had made uſe of his privilege, the law would interpret 
it to be colluſive, done with a view to diſappoint his father's creditors ; 
the Lords affoilzied from the reaſon of reduction. Fountainhall, 15th 
July 1697, creditors of Hunter competing. 1 | 
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A BANKRUPT having om aſſignation to one of his creditors, in Payment, if 
prejudice of another, who had done more timeous diligence by horn- 871 
ing, Sc. the prior creditor having affected the ſubject aſſigned, by 
taking a gift of eſcheat, was found to have action of repetition againſt 

the aſſigney obtaining payment. Stair, 11th November 1675, Veitch 
contra Pallat. ------ A maſter having procured a diſpoſition from his 
tenant, for payment of a preceeding year's rent, that fell not under the 
hypotheck, after the tenant was denounced at the horn by another cre- 
ditor, and the maſter having obtained bona fide payment by virtue of the 
ſaid diſpoſition ; the Lords found, That he could not be liable to repete 
what he had received, more than he if had poinded, altho' the creditor 
who firſt had done diligence would have been prefer'd ina competition. 
Forbes, gth July 1709, Lady Rickerton contra Gibſon.----Denounci- 
ation with inſolvency, not a ſufficient foundation to reduce poſterior pay- 
ments made by the common debitor, unleſs at the fame time he had been 
commonly reputed a bankrupt, Dalrymple, Bruce, 7th June 171 5, 
Tweedie contra Din, FE, = 


NoTwI1THSTANDING of diligence, a bankrupt may ſell his lands 3 Py 

for a price preſently told down; becauſe ſuch alienations are no partial gr alienations 
fication of one creditor in defraud of another. Stair, 8th February where money 

1681, Neilſon contra Roſs. -— And may alſo grant bond for borrowed ,; — 


money. Stair, 28th June 1665, Montieth contra Anderſon. Aucible. 


A Parv being oberatis, and ſtanding regiſtred at the horn before Reduction 
he granted a diſpoſition now quarrelled, the Lords found this not fuf- 297 atain'd | 
ficient, unleſs they would conjoin with it that he was then oberatus mon debitor 
and bankrupt, one horning not being fufficient for that. Fountainhall; — _ 
12th February 1686, Cockburn contra creditors of Grange Hamilton. wake; Sage 
-==— In a lattice at the inſtance of a creditor of one who was al- 
ledged oberatus the time of granting rights corroborative to other cre- 
ditors, in ſo far as their rights were granted aiter the debitor was charged - 
with horning by the purſuer, but before denounciation thereupon, which 
followed not for ſeveral months after charging; the Lords ſuſtained 

the purſuer's reduction, he proving the debitor's inſolvency at that time, 

tho' his condition was not then ſo propalled as to make him holden and 

repute a notour bankrupt, the ſtandard being but lately fixed by act of 
ern containing, a notour bankrupt's marks and deſcription; 

ountainhall, 19th November 1697, Miln contra creditors of Ni- 
. e ee | | eben 


Tur Lords reduced a diſpoſition becauſe of an inhibition, altho'; trchoar iti- 
iſt. The inhibition was not regiſtred. 2dly. It was by virtue of a factory 8 
prior to the inhibition, and fo depended on an anterior cauſe. 3dly. Tho! che reduction. 
it was done autore prœtore, the lands being rouped by order of the Lords 

but here the party was bankrupt at granting the diſpoſition; Fountain- 
hall, 13th January 1697, Elphingſton contra Henderſon.” -=— The 
ſuſpenſion of a charge in the year 1649, at the inſtance of one Lyell a- 
gainſt Sir William Dick, not being diſcuſſed; by reaſon of the war and 
interruption of juſtice, till 16 52, and then the charger having proceeded, 
without denouncing, to appriſe in the year 1653, and to raiſe inhibiti- 
on which was executed and regiſtred in 1654; Sir William affigned a 
moveable bond to one Mowat, = which aſſignation Lyell —_—_ 
| Pe EO 1 duction 
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duction as being a gratifcation after her diligence alledged for the de- 


fender, That the charge on which denounciation and regiſtration did not 


follow, was not ſufficient diligence to hinder the aſſignation; and the 
real diligences cannot be regarded, ſeeing they affect not moveables. 


2do. Tis not ſufficient that diligence was inchoat; ſeeing the creditor 
was in mora to conſummate the fame © Anſwered, Where a debitor is 
bankrupt, any diligence is ſufficient to hinder him to make a voluntary 
preference among his creditors, and there was no negligence in the pur- 
ſuer to proſecute his diligence by reaſon of the war and ſurceaſe of 
juſtice ; the Lords ſuſtained the appriſing as a ſufficient prior diligence, 
and found a formal inhibition a due diligence, to hinder gratification out 
of moveables. Harcus, (Alienation) 25th November 1687, Mr. 
Hugh Dalrymple advocate contra Janet Lyell. ------ A creditor having 


1 
executed an inhibition againſt Sir Walter Seaton his debitor perſonal- 


ly upon the firſt of February, publiſhed it at the market croſs of 
inlith * upon the fourth, and regiſtred the ſame upon the fixth 
day; t 
ſab Cribed a minute of fale of his lands to another creditor, which was 
elled, both as a gratification of one creditor after inhibition at the in- 
e of another, contrary to the act 1621, and anticipation of the in- 
hibiter's diligence when he was in curſu. Anſwered, The inhibition 
was not regiſtred till four days after the minute, and diligence is only to 
be conſidered after it is publick by regiſtration ; the Lords reduced the 


minute as a gratification to a creditor and unlawful anticipation of ano- 


| ther'sdiligence. Harcus ( Iubibition) Fountainhall, 16th March 1686, 


contra Cockburn.----An inhibition raiſed againſt two conjunct 


debitors, and executed againſt one of them, was found ſufficient, upon the 


ſecond clauſe of the act 1621, to reduce a diſpoſition granted by the o- 


dd 
Charge of 
horning, if a 
ſufficient foun- 


ther in prejudice of the inhibiter who was in curſu diligentiæ. Foun- 


tainhall, gth January 1696, Brown contra creditors of Kennet. 
AFTER horning againſt a common debitor, a diſpoſition made by 


him not being for a price paid by way of commerce, but for ſatisfy- 
ing a prior debt, was found reducible at the creditor's inſtance doing 
prior diligence. Stair, Fountainhall, 25th January 1681, Bathgate 
contra Bowden. 

8, it was found, he having become inſolvent by the two mi- 


purchaſer | | 
nutes of ſale, That after horning againſt him at the firft purchaſer's in- 
| Nance upon his minute, he could not, by gratification, extend the ſecond 


minute, and grant infeftment to the ſecond purchaſer, which was in pre- 


judice of the firſt purchaſer's diligence ; and the horning was found to 


have a general effe&, both as to and moveables. Stair, 18th Ju- 
ly 1677, Murray contra Drummond. The Lords conſidering, That 
a charge of horning is a foundation for affecting either the pertanal or 


heritable eſtate of the debitor, and that a charge of horning fatisfies the 


terms of the act 1621; therefore they ſuſtained a ſimple charge of 


homing as ſufficient to reduce ſecurities granted afterwards to other 


creditors, the common debitor's inſolvency at the time being proven. 
Fountainhall, 19th November 1697, Mill of Carridden contra Ni- 
colſon's creditors, --—- A charge of horning being given without pro- 
ceeding further, and then the debitor . 
moveable, and after the aſſignation the party being denounced, and 
the horning regiſtrate, tho none of the marks of a bankrupt — 

8 OT a 


e debitor, upon the ſecond day of the ſaid month of F ebruary; 


A perſon having ſold his lands to two different 
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od in the act 1696 * alledged to be found on the debitor, yet the 


Lords found, That the aſſignation fell under the compaſs of the act 
1621, againſt rights in defraud of anterior creditors, unleſs the aſſig- 
ney would prove, That, at the time of the debitor's granting the aſſig- 
nation, he was holden and repute ſolvent. Fountainhall, 24th Fe- 
bruary 1709s the bank of Scotland contra Kennedy. This redu- 


ction again ſuſtained upon an unregiſtred horning. Forbes, 23d February 
| 1709, Hamilton and M*Kenzie contra Campbell. 


Two creditors having chargod, and the fit changer obtaining af Tiras. 


fignation from the common debitor, intimate before the other creditor's 
arreſtment, was found preferable, becauſe this was not a preference 


petent againſt 
other creditors 


given to one creditor in prejudice of the more timely diligence of ano- having done 


ther. - Stair, 20th November 1677, Biſhop of Glaſgow contra Ni- 


cholas. . One being firſt charged, at the inſtance of his wite's friends, 
to provide her in a liferent in terms of the contract of marriage, and 


thereafter by another creditor, his diſponing a bond to his wife in part 


implement, was found not reducible _ the ſecond head of the act 


1621; ſeeing it was granted in favours of the creditor who had done moſt 


iligence, 


timely diligence. Fountainhall, 14th January 1703, Deans contra 


Hamilton. The Lords found, That a party having received a vo- 
luntary affignation from his debitor in ſecurity of bygone debt, and by 
virtue thereof recovered the ſum aſſigned, might, notwithſtanding, at- 


ter the debitor's deceaſe, legally confirm the 1 executor- 
creditor to him, and by the confirmation ſupport afhgnation 
2 upon the act 1621, at the inſtance of a co-creditor in- 

ing for repetition. Forbes, 22d December 1709, Henry contra 


 Glafſels and Coning,-—- A debitor's diſpoſition to a creditor who: had 


charged him after he had been charged by another, being quarrelled as 


_ a gratification, it was anſwered, That the diſpoſition being granted in 
obedience to a charge, cannot be reputed a voluntary gratification. Re- 


lied, That ſuch a diſpoſition cannot prejudge the more timely dili- 


ligence of a creditor who was not in mora; which reply the Lords 


found relevant. Harcus, (Alienation) November 1688, Young 
contra Murray. | | ; Te 


In a reduction of a diſpoſition of goods upon the act 162 1, at the 


Effect of 


inſtance of a creditor who had done diligence, the Lords preferred the this reduction. 


purſuer, and refuſed to allow the aſſignies, who were alfo creditors, to 

come in pari paſſu with him. Home, February 1687, _— 

land and Beatman contra Hamilton. In a reduction upon 

act 1621, the Lords found, That the common debitor could not 
efer one creditor to another, after diligence done againſt him by 

horning, in prejudice of theſe creditors at whoſe inſtance the horning 

or diligence was uſed ; and therefore reduced fuch a diſpoſition, as ha- 


ing ſimulate, ad hunc eſfectum, to bring in all the creditors pars paſſu 
he diligence againſt the debi- 
tor before the granting of the diſpoſition : But found, That the di- 


together, who had uſed horning, or 


ligence uſed by the creditors did not accreſce to the other creditors 
who had done no diligence, ſo as to give them likewiſe the benefit of © 


the act of parliament, and to bring them in pars paſſu with theſe credi- 
— iigarits W 


favours 


Hand 
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favours the dif ſition was granted and this becauſe in the preſent caſe 


the common debitor was not latent nor fugitive, but continued to keep 


F and uſe merchandiſe after granting of the diſpoſition, Falconer, 
11 


| January, Home, March 1682, Cunningham contra Ha- 
milton. 5 | N 


This redudi- THE Lords found, That this act extends as well to acquirenda as to : 


on reaches ac- acquiſita, and that a debitor cannot diſpone lands or heritable rights ac- 
quirends, quired after the creditor's diligence by inhibition or horning, in preju- 
fa. M* dice of that creditor's debt and diligence, and therefore, they reduced 
| ſuch a diſpoſition. Home, November 1683, Dempſter contra 
Moriſon. N | | 


1 IT was found, That after diligence by horning, the common debi- 
dacer has tor, who was bankrupt, could not grant any voluntary right in prejudice 


tor-reducer has 


deen in ora. thereof; and this tho' the creditor had lain over twenty years without 


_ proſecuting his diligence. Stair, 12th February 1675, Veitch contra 
- executors of Ker. 


of it, tho he was neither denounced nor regiſtred then, and one of 


them ſeemed in mora, in forbearing to denounce for a month thereaf- 


ter. Fountainhall, 2 1ſt January 1686, creditors of Drummond com- 
ing. One having charged his debitor without denouncing for 


four months after, and having taken a diſpoſition after the charge, be- 


fore which diſpoſition, but after the charge, another creditor having 

„ and denounced and quarrelled the diſpoſition, the Lords redu- 
cCed the diſpoſition as a voluntary gratification; the. firſt charger having 
been negligent in delaying fo long to denounce. Harcus, (Alienation) 


November 1688, Young. contra Kirk. The Lords refu- 


ſed to reduce a. diſpoſition to a. creditor upon the act 1621, as made 
in prejudice of the anterior diligence of horning uſed by another cre- 
ditor who had denounced the common debitor at the market-croſs of 
Edinburgh, and regiſtrate at the horn, in reſpe& the denounciation 
was not duly executed at the croſs of the head burgh of the ſhire 


where the debitor lived; nor any other diligence uſed after the horn- 


ing, for ſeveral years, to affect either the debitor's heritage or move- 
ables. Forbes, 28th March 1707, Gordon contra Duff.--—-A perſon 


inſolvent having, after he was charged with horning at the inſtance of 


one of his creditors, granted a voluntary aſſignation to another, in ſe- 
curity of a debt contracted before the charge, the Lords refuſed, at 


the inſtance of the uſer of the horning, to reduce the aſſignation upon 


the act 1621; becauſe he had been in mora, in completing his dili- 
gence by denounciation for five months thereafter, or thereby. Forbes, 
9th July 1709, Drummond contra Kennedy and Reid. 5 


ane idem Kirkpatrick having diſponed his lands irredeemably to Lag, who 


gabel iy obliged himſelf, by a back-bond, to denude upon payment of ſums ad- 
means of in- vanced and to be advanced by him, and of debts he ſhould acquire, a 


eerpoled er- "creditor of the diſponer's inhibited him, and compriſed the back-bond. 
Lag, in a purſuit for mails and duties, craving to be preferred for ſome 
debts he had acquired, it was alledged for the other, That the acqui- 
fition-was a gratification, being poſterior to his inhibition, — 


A party ob eratus having made a general diſpoſi- 
tion omnium bonorum, the Lords reduced the ſame, in ſo far as it pre- 
judged ſuch creditors as had charged him with horning before the date 
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ker Lag, That he being impowered by the back bond to acquire debt, 
was not concerned with the inhibition, it not being executed againſt 


him, or intimated to him before the acquiſition. The Lords ſuſtain- 
ed the inhibition relevant to hinder gratification made by Lag, after 
the inhibition was execute againſt Kirkpatrick. Harcus, (Alienation) 


38th June 1688, Gardner contra Ld. of Lag. --—-In a reduction of a 


diſpoſition of lands upon the act 1621, as granted by a bankrupt af- 


ter diligence, the defence was, That the purchaſer had paid the full 


price to creditors, as he was taken bound to do in the diſpoſition ; 


the defence was ſuſtained, the payments having been made bona fide 
before intenting this reduction, reſerving to the purſuer action of re- 


petition, as accords, againſt the co-creditors who had received pay- 


ment. Home, February 1682, Neilſon contra Roſs. 


found the defender, even after reduction was intented, might pay an 


debt he had undertaken to pay before. Harcus, (Alienation] 81 


December 1682, Grant of Kirdells contra Birkenburn. 


Deciſions upon Act 5th, Parliament 1696, for de- 
FS claring notour Bankrupts. 


Tuls act has no retroſpect. | Fountainhall, 16th December 1696, 


creditors of Hunter of Muirhouſe competing. 


inclined to think, That the bankrupt's flying within 60 days, did not an- 
nul a voluntary right granted by him within the ſaid ſpace of his break- 
ing, unleſs there was 3 caption againſt him before the ſaid 
voluntary deed, Fountain 

Baird, ---- The purſuers having proven, That within the 60 days of the 


In a competition betwixt two creditors of a bankrupt, the Lords Circumſian- 


| Ina 
| ſimilar caſe, the diſponee having paid debts after intenting a reduction 
of his right. the Lords refuſed- to ſuſtain theſe payments ; but they 


Has no res 
troſpect. 


ces that infer 


notour bank- 
1 upt cy. 


ll, 15th February 1698, Gray contra 


diſpoſition, a meſſenger came with a caption to the debitor's houſe, 


who ſeeing the meſſenger, did retire and hide himſelf, fo that the meſ- 


ſenger having ſearched could not find him ; the Lords found, not only, 


that this ſhort abſconding, within 60 days after the diſpoſition, did fall 
under the act of parliament, but alſo that one ſingle horning and caption 


was here ſufficient ; ſo that there was no need of a concourſe of diligence 


againſt him, Fountainhall, Dalrymple, 8th February 1705, creditors _ 
Clelland competing. Horning and caption upon general letters, 


found ſufficient to infer notour Bankruptcy, joined with the other cir- 


cumſtances in the act. Dalrymple 24th July 1702, Man contra Wales. | 
—— In a proceſs upon the act 1696, the queſtion occurred, Whether 
a horning or caption, labouring under a legal objection, is, notwith- - - 


ſtanding, ſufficient to render the debitor notour bankrupt ? The ob- 


| jeQion was, That the horning was execute at the debitor's dwelling- 
houſe, tho' he had removed out of the kingdom about a fortnight bes 


fore; whereas it ought-to have been at the market-croſs of Edinburgh, | 


pier and ſhore of Lieth. Anſwered, It is ſufficient there be a horning 
and caption ; neither the meaning nor the words of the law require, 


that the diligence be above all exception; anda horning or caption, tho 


challengable by one or other ground of law, is ſufficient to make the 


bankruptcy notour, equally as if no exception lay againſt it. And the 
| X con- 
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| Bankrupt. 


eonſtructition put upon the act by the other party, would open a 
door to elide the act altogether ; a bankrupt would have no more ado, 
but, upon making over his effects to his favourite creditor, to ſtep o- 
ver to the other ſide of the border, and reſt ſecure that his fraudulent 
deed muſt ſtand unexceptionable, becauſe a horning executed on 60 
days, muſt come too late to bring the deed within the retroſpect of the 
ſtatute. Replied, Eſto the horning and caption in this caſe, ſhould be 
ſuſtained to infer one of the qualifications of bankruptcy ; yet the other 
is wanting, vi. flying or abſconding for his perſonal ſecurity ; now 
the debitor's retiring out of the kingdom, poſſibly, about his neceſſary 
affairs, before any diligence done againſt him, can never come up to the 
qualification of © flying and abſconding for perſonal ſecurity '”” which 
muſt ron; 4 diligence already raiſed, to ſhun the effect of which, 
the debitor finds it convenient to keep out of the way. Duplied, The 
act does not prefuppoſe diligence done; a bankrupt who retires to avoid 
the effect of diligence ready to be raiſed, and which is morally certain 
will be poured out againſt him, is as properly ſaid to fly or abſcond for 
his perſonal ſecurity as if diligence were already raiſed ; the Lords found 
the horning and caption produced relevant to infer one of the qualifica- 
tions of the act 1696, notwithſtanding of the objection made againſt 
it. 24th February 1737, Lord Kilkerran contra Couper. 1 


Flying or IN a queſtion about the interpretation of the 5th act of parliament 
SR 1. 1696, and for fixing a period hes a party is to be reputed inſolvent, 
vency,will not in order to quarrel his voluntary infeftments, v/z. whether at the time 
infer notour of the granting, or as his eſtate is burdened with increaſing annual- 
2s th rents; penalties, and accumulations, at the time when he is declared 
by the Lords decreet to be bankrupt? the Lords found, That the com- 
putation muſt be as the ſtate of his debt and fortune was at the time 
of his retiring, incarceration, &c. and if his effects and eſtate were 
better than his debt at that period, the infeftments he had given 
within the ſixty days would not be reduced and anulled, tho' ex poſt 
facto his eſtate came to be overburdened with diligences. And found, 
That in the computation no more was to be reckoned but the princi- 
ſums and annualrents then owing, with ſuch penalties as were then 
incurred; but that neither annualrents falling due thereafter, nor penalties 
incurred by hornings poſterior, nor accumulations ariſing on diligences 
led after it, were to enter into the computation, quoad hunc ęſfectum, to 
annul the heritable ſecurities he gave at the time of his breaking, ſo as 
to make him inſolvent at that period. Fountainhall, 5th, Forbes, 4th 
January 1712, real and perſonal creditors of Monimuſk competing. 


What fort of Ax inland bill accepted payable to the drawer, indorſed to a third 


—_—_ — for value received, was found reducible by the act 1696 anent 
_ of the bankrupts, becauſe the indorſation was not for preſent value paid in by 


the indorſee, but in ſecurity or payment of a debt formerly due by 
the indorſer. Dalrymple, Forbes, 16th January 1713, Campbell 
contra Graham. ---— The like, Fountainhall, ad ET 170 
Durward contra Wilſon. A notour bankrupt having aſſigned a 
bond to a trading company for ready money, and having applied ſome 
part of the. price for 2 of a private debt due by him to one of 
the 2 and it being contended, that this was truly a voluntary 
aſſignation for ſatisfaction of a creditor; anſwered, The aſſignation was 


to 


Bankrupt... 


* 
1 


to the company for ready money, and not reducible, and payment 
thereafter out of the price made to one of the company, was the ſame 
as made to any third party; and therefore effectual, unleſs it could be 
ſaid, that actual payment is regyeible upon this act: This caſe was- 
found not to fall under the act 16. 2 5th January 1733, Buchanan 
contra baillie Arbuthnot. R 


A Drzrron, within ſixty d of his bankruptcy, delivered to Delve, ict 

one of his creditors, lint, dales, Sc. in payment and ſatisfaction pro ſatisfaction of 
tanto. Againſt a reduction u n the act 1696, it was pled, That the debt. 

act reaches not moveables, the commerce of which ought to be fre; 

the Lords found the reduction relevant to oblige the defender to re- 

ſtore the goods or the value: 19th July 1728, Smith contra Taylor 

The like. Dalrymple; 27th January 1715, Forbes of Ballogie contra 

debitors of Forbes: 1 8 ä 


* 


AVOLUN TARA diſpoſition for a price paid, and not for anterior f. 45 mo 


| debts, falls not under the acts 162 1 and 1696. Bruce; 1ſt January ney not redu- 
1717, Burgh contra Gray, © cable, | 


"Tr narrative of an aſſignation by a bankrupt, bearing money inſtantly What un- 
adyanced, it was put to the anne Whether it was not in ſecurity of derſtood 2 

a prior debt? He declared; That when he lent his money, it was cove- —— | 

nanted that he ſhould have the aſſignation as part of his ſecurity ; but ; 

when the money was lent, and the bond written out, the aſſignation was 

not ready, but that it was delivered to him about a week thereafter. The 

Lords found this aſſignation fell under the ſanction of the act of parlia- 


ment. 4th February 1729, Eccles contra creditors of Merchiſton. 


Ax apparent heir having granted infeftments of annualrent, did If derdsare 
thereafter grant a procuratory to ſerve himſelf heir, that his infeftment wherenochiog 
might accreſce to the. annualrent-rights. In a competitition betwixt 1 
theſe annualrenters and poſterior adjudgers, it was objected againſt the tial prefernes 
procuratory, That it was granted while the common debitor was a nos effeQuared. 
tour bankrupt, and therefore null by the act 1696; the deſign of 
which act is to annul every partial preference granted by a bankrupt, 
directly or indirectiy, in favours of creditors; It was anfwered, That 
the act mentions only alienations made by the bankrupt, and reaches 
not to every deed which may any way be attended with a conſequen- 
tial damage or benefit to ſome of the creditors. 'The Lords ed 
the annualrenters. February 1728, creditors of Graitney competing: | 
Ox having purchaſed an eſtate, and taken a conveyance to his au- partial ore. 
thor's dif] DE wh procuratory and pony and . thereafter ference * 
been concerned in the rebellion 1715, his friends, while he was pri- f M means 
ſoner in England, thought proper to infeft the author, in order, if poſ- poſed perſon. 

ſible, to protect the eſtate from the government. The gentleman re- 
turning 3 without being attainted, contracted ſeveral debts, and 
conveyed to ſome perſons from whom he borrowed money his au- 
thor's precept for — ſecurity, not knowing that the ſame was ex- | —_— 
hauſted, and infeftment taken upon it in the author's perſon : At 
laſt, having died bankrupt, theſe creditors adverting to the miſtake; ä 
applied to the author, — n infeftment from him, which be- | ; 
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ing quarrelled upon the act 1696, as granted by a truſtee after the com- 
mon debitor's notour bankruptcy, it was anſwered, The author was not 
here a truſtee; the conveyance did not denude him of his perſonal right | 
to the eſtate; he might have infeft himſelf, and made a ſecond convey- 
ance in favours of another; and it is no objection, that he has exerced 
his power in favours of the bankrupt's creditors; nor can it alter the 
caſe, that infeftment was taken in his name without his knowledge; 
this does not make him a truſtee for the common debitor; he cannot 
be put in a worſe ſituation without his conſent; and therefore might 
lawfully uſe the infeftment taken in his name, as if taken by himſelf 
| for his own behoof. The Lords found the infeftments granted by the 
% [. author not reducible upon the act 1696. 21ſt June 1737, Beaton of 
| K.ilconquhair contra M Kenzie of Fraſerdale. e ES. 
Effect of A DisPosITION by a bankrupt to a creditor being reduced on the 
this reduction. act 1696, and that creditor having done no diligence (as others had 
Jeone by arreſting) truſting to his diſpoſition, the Lords found the diſ- 
| poſition fo far ſimply null, that it could not even ſubſiſt to bring him 
in pari paſſu with the others. Fountainhall, Dalrymple, 2d Decem- 
ber 1704, Man contra Reid. The like, 19th July 1728, Smith 
contra Taylor. A diſpoſition by a bankrupt to ſome of his cre- 
ditors was fouud null 46 initio upon the act 1696, and was not ſu- 
ſtained as a title to the bygone rents in medio at the ſentence of re- 
duction. Forbes, 8th February 1706, Hamilton of Wiſhaw contra 
creditors of Cleland. ee e 1 


Diſpoſition by a Bankrupt in favours of his whole 


Creditors. + 


A DBI Tox having diſponed his eſtate in truſt for payment of his 
creditors, it was found, That the truſtee ought to e payment to 
the creditors legittimo modo, and not to theſe who had done no dili- 
gence in prejudice of the diligence of others. Stair, 24th July 1669, 
Crawford contra Anderſon. ------ In a caſe that occurred before the 
act 1696, where a bankrupt againſt whom the creditors were in curſi 
diligentiæ, after retiring to the Abbay, executed a diſpoſition in fa- 
vpurs of his whole creditors, upon which infeftment was taken; this 
was argued to be _—_— gratification, but a fair and honeſt deed, 
beneficial to the creditors, and ſaving them the expence of diligence, 
and fo not reducible upon the act 1621. Anſwered, We are not here 
to conſider a ſeeming equality introduced amongſt creditors; but the 

| preciſe ground in law is, That no deed of a bankr Þt poftquam ceſſit 
foro, and the creditors in curſu diligentiæ, can ſubſiſt; but he muſt 
leave his eſtate to be affected with diligence, and the creditors will be 
erred accordingly, without _ to the diſpoſition ; and here the 
ords are in uſe to make a difference betwixt one inſolvent, and a 
bankrupt ; where no diligence is done, a debitor may diſpone his e- 
ſtate to his whole creditors, tho' his debts exceed his ects ; but 
not where he is known to be a bankrupt, and diligence inchoat a- 
gainſt him. The Lords found, That the common debitor being a no- 
tour bankrupt at the time of granting the diſpoſition, the ſame was 
null in law, and could not defend againſt the adjudgers. — 
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no partial favour is done, but each preferred according to his diligence, 


"4 


is not reducible upon the acts 1621 and 1696. Home, 1 2 Novem- 


ber 172 5, competition creditors of Watſon contra Muirhead, 15th 
July 1726, competition of Eymonth's creditors. A bankrupt diſ- 
poſing upon a ſubject, took the bond for the price payable to his credi- 
tors, with this ſpecial proviſion, That the creditors ſhould accept of cer- 
tain funds in full of all their debts. Before the creditors their accep- 
tance, arreſtments were uſed in the hands of the debitor of the bond ; 
and, in a competition, the Lords preferred the arreſters, ſpecially upon 

this medium, That the bond was conditional, depending upon the cre- 


ditors their acceptance ; but if the bond had been ſimple, and equally 
to all the creditors, the Lords would have preferred the creditors tho 


the bond had been taken in their names after the debitor's notour bank- 
ruptcy. 3d July 1724, creditors of Watſon competing. —— A diſ- 
poſition by a pt to truſtees in favours of his whole creditors, was 


ſuſtained, notwithſtanding a prior charge of horning, and the truſtees 


preferred to the charger. July 1729, competition Farquharſon and 
creditors of Cumming. The contrary found, 28th January 173 5, 
Mansfield contra Brown and Stobo. A bankrupt having granted a 
diſpoſition of his whole effects to certain truſtees for the behoof of all his 
creditors, in a reduction of the fame, upon the act 1696, the reaſons 
were, That a bankrupt was diſabled from granting ſuch a right, tho' 
not _— in preference of one creditor to another, yet indirectly, by 
putting all upon an equal footing, the moſt remiſs with the moſt vigilant; 


240, The truſtees were of the . own naming, and his neareſt 


relations, and theſe truſtees are inveſted with moſt gage — 
ſuch as, To adopt creditors or not at their pleaſure, to divide the price 
of the effects among the creditors, without being liable to any check, 


they being * ſo to do as arbiters, and in that capacity to de- 
ne e 


termine alſo the expences of managment, it is alſo declared, That they 
ſhall not be made liable for omiſſions; and laſtly, That there is a for- 
feiture upon the creditor, who ſhould quarrel or impugn the right grant - 
ed to theſe truſtees, or who ſhould uſe ſeparate diligence ; the Lords 


found the reaſons of reduction relevant, and, at the ſame time, laid hold 
of this opportunity to declare their ſentiments againſt all ſuch diſpoſiti- 


ons in general, and in that view cauſed inſert the followiug clauſe in their 


interlocutor, And further find, That no diſpoſition by a bankrupt debi- 
tor can diſable creditors from doing diligence. 12th July 1 734 , Snee * 
ike found 


and company contra truſtees of Michael Anderſon. T 
8 1736, Earl of Aberdeen contra truſtees for the creditors 
of Blair, = | | 


A BANKRUPT having granted a diſpoſition omnium bonorum to his 
creditors for their ſecurity and payment ; one of them not ſatisfied with 
the common fate, inſiſted in an adjudication againſt the bankrupt, which 
was ſtrenuouſly oppoſed by the others, foreſeeing this adjudication 
would be uſed as a foundation for . on a ſale of the debitor's 


eſtate, which would heap a multitude of expences upon them, and tend 
in the general, to render of no effect the method that has of late been 
fallen upon of granting diſpoſitions omnium bonorum; they pled, That 
this was an invidious diligence, that in all events their diſpoſition 


muſt be preferable, whereby it 8 be impoſſible for him to make 
8 | h more 


oth January 1696, Smart contra creditors of Dryſdale.----- Diſpoſition 
| by a bankrupt to his whole creditors, equally and proportionally, where 


— n 1 
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on; and therefore, there was the ſame reaſon for ſtopping this dili- 


gence that there is for ſtopping arreſtments and inhibitions, which js 


done every day upon equitable conſiderations ; the Lords refuſed to ſtop 
the adjudication. January 1729, Mr: James Chyne contra the 
truſtees of Merchiſton's creditors; | | EE. 


Deciſions upon the clauſe, act 1695, declating heri. 


table Bonds, Cc. to be, as if granted of the date 


ol the ſaſines taken thereupon. 


frehis Tux queſtion occuring with relation to an heritable bond, granted 


clauſe concerns for ready money, ſometime before the bankruptcy, but whereupon 
Ry e  fafine was taken within tlie ſixty days, whether this caſe fell ok 
act 5th part. 1696 ? The Lords found, That the bond was to be con- 


ſidered as of the date of the ſaſine; and found; That the ſaſine, being 


taken within the ſixty days, was void and null as to the point of bank- 
rupt, without prejudice to the perſonal obligment in the bond. Dal- 
rymple, 29th January and 12th December 1717, Grant contra Dun- 
can. The contrary found, That the a& 1696 anent bankrupts 
reaches only ſecurities given for former debts, not nova debita. Home, 
Iqth January 1726, Chalmers contra creditors of Rickartori, But 


thereafter, in a caſe fully debated, where an heritable bond was grant- 


ed, annd 1721, for money inſtantly advanced, upon which infeftment 


was not taken till December 1727, within ſixty days of the debitor's no- 
tour bankruptcy ; the Lords found, That this bond, dated fo long be- 


fore the bankruptcy, fell under the act 1696, and that the clauſe of the 


faid act, making the ſecurities to be conſidered as of the date of the in- 
feftments, was not introduced in favours of the creditor infeft, to make 


his bond ſtill be conſidered as a new debt then contracted of the date of 


the infeftment, but was introduced allenarly in favours of the other 


creditors, and in pœnam of him who kept up his precept of ſaſine latent, 
and therefore found, That the bond is only to be conſidered as a perſo- 
nal ſecurity. 19th June 1731, creditors of Merchiſton contra Co- 
lonel Charteris. ------ The like found, where the heritable bond was 


dated, June 1727, and infeftment not taken till April 1729. 25th 


November 1735, Truſtees of Matheſon's creditors contra Smith. ----- 
In a ſimular queſtion, where the common debitor having right to an 
heritable roal without infeftment, upon a third party's eſtate, had 
conveyed the ſame to one of his creditors, who neglected to take in- 
feftmient till within fixty days of the common debitor's notour bank- 
ruptcy, the Lords found, That this cafe did not fall under the act; 
becauſe whatever might have been the intent of the ſtatute, the words 
| reſpe& only the caſes where infeftment is neceflary to denude the 
bankrupt, and when it goes this length it has a moſt valuable effect, 
and cannot by conſtruction be extended further than the words will 
bear. January 1734, creditors of Scot of Blair contra Charteris 
J nn 5 5 


Dare of che SASINE being taken more than ſixty days before the notour bankrupt- 
faſine is the, cy, but the ſame being regiſtred within the ſixty days, it was contended, 


rule, not of 


be regiſtra- That this brought the diſpoſition within the clauſe of the act, declaring 


tien. * diſpoſitions, heritable bonds, &c. whereupon infeftment is taken 


more by the adjudication than he has already by his right in the diſpoſtti 


CC 
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_— A"; n <7 r os. 


'Baſe Infeſtment; = 87 


e within threeſeore days of the bankruptey, ſhall only be reckoned , 
« 2s granted of the date of the fafine.” T he Lords found, That the 
date of the ſaſine, not of the regiſtration, muſt be the rule; and 
therefore repelled the reaſon of reduction. Dalrymple, Bruce, 17th 
February 1715, creditors of Mr. John Menzies contra Dr. Menzies, 


Compare Ceſſio bonorum Y under Priſoner, 

BAN KRUP TC H receivable by reduction or exception. Ses 
Competent. : | | 

ALIENATION in favours of a conjunct᷑ or confident perſon, 


what evidence requiſite of its onerofity. See Proof. 

HO underſtood conjuntt perſons. Ibid: 

PROVISIONS granted in favours of children or other rela- 
e 


tions, when underſtood fraudulent, ſo as to be reducible upon that head 
by creditors, See Fraud. | | 
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BASE INFEFTMENT. 


A BASE infeftment not null for want of poſſeſſion, albeit ex- flow fas 
| cluded by a publick infeſtment before poſſeſſion. Stair; 16th 2 wich- 


January 1663, tenants of Kilchattan contra Lady Kilchattan, ---—- % 
| Good againſt the granter and his heirs, tho neither regiſtred nor cled 
with poſſeſſion. Home; 26th January 1726, Marquiſs of Clydeſ- , 
dale contra Earl of Dundonald. Without poſſeſſion, is ſufficient 
to exclude the terce; for, as to the huſband's heir or relict, it is a 
ſufficient right. Stair, Gosford, 27th January 1669, Bell contra La- 
dy Rutherford. | | „ 5 


A BasE infeftment was preferred to a publick one, as being prior, Preferred | 


becauſe there being no more than a year ſince the date of either, the 7% £5.46 


| baſe infefter had, immediately after the firſt term, intended action, inüſted in 
whereby he had done all lawful diligence to make his right publick, Ine mara. 
ſince before the term he could have no action for annualrent. Durie, | 

13th February 1624, contra — Ihe ſame found 

in a competition betwixt an annualrenter and a feuer of the lands, 

where both infeftments were baſe, and the latter had attained poſſeſ- 

fion, but the former had done all proper diligence to attain it. Durie, 

2d July 1625, Ld. Raploch contra tenants. The like, Stair, 26th 

July 1676, Aliſon contra Carmichael. ------- A baſe infeftment being | 

taken 28th June 1655, and a publick infeftment on a compriſing ta- 

ken the very next day thereafter, in the queſtion about the preference, 

the compriſer alledging, that the baſe inflict could not be clothed 
with roſfeſiion till the Martinmas thereafter, and that there was a medi- 

um impedimentum interveniens; and the baſe infefter alledging, that the 

act 105, parl. 1540, againſt baſe 9 was only to take 2 

| | 2 | Where 
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where they were ſimulate, which this was not, and offering to prove, 


that it was clothed with poſſeſſion at the Martinmas firſt ſubſequent 


to the ſaſine, which was as ſoon as could be, ſo that he was not in 


Pp of; of 


moru, the Lords ſuſtained this as relevant to prefer the baſe infeſt- 


ment. Home, November 1686, Fountainhall, 25th January 
1687, Ramſay contra Kinloch. . A baſe infeftment of annualrent 


being granted, to take effect after the granter's death, upon which a 
decreet of -poinding the ground followed during the granter's life, this 
decreet, upon which poſſeſſion could not follow, as beiug before the 
term of payment, was ſuſtained to make the baſe infeftment publick, 
ſo as to compete with other publick infeftments. Stair, Gilmour, 25th 
February 1662, creditors of Kinglaſſy competing. A tenant ob- 
tained from his maſter an infeftment of annualrent out of the lands 
before Whitſunday ; but the firſt term's payment of the annualrent 
was Martinmas thereafter. Betwixt Whitſunday and martinmas, a 
creditor appriſes the land, charges the ſuperior, and thereupon inſiſts 
for mails and duties. It was argued, That the annualrent was cled 
with poſſeſſion before the appriſing, in reſpect that the annualrenter, 
by virtue of his tack, was in the natural poſſeſſion fron the very date 
of his ſaſine; and that intus habuit, ſince he did retain his own an- 
nualrent which became due from the date of the ſaſine de momento in 
momentum ; {6 that as the getting payment from the poſſeſſor of any 
part of the annualrent, would be a ſufficient poſſeſſion, the annualrent- 
er retaining the ſame in his own hand as poſſeſſor is equivalent, which 
was found relevant. Stair, Gilmour, zoth June 1666, Stevenſon con- 
tra Dobbie. 5 „„ | 5 


A Drcnetr of poinding the ground againſt the tenants and poſ- 


| mails and du- ſors, tho? the heritor was not called, found ſufficient to validate a 
| . poind- baſe infeftment. Stair, 15th June 1666, Sir Robert Sinclair contra 
ground, mak@T.d. of Houſton. ----— Baſe infeftment found validated from the date 


it publick. 


The bare execution of a ſummons o 


of the citation for poinding the ground. Stair, 26th June 1662, Wil- 
ſon contra "Thomin. Stair, 27th January 1669, Bell contra Lady 
Rutherford. Stair, 24th January 1679, Hamilton contra Seaton. 

7 mails and duties is ſufficient to 
make a baſe infeftment publick. Fountainhall, 16th July 1700, cre- 
ditors of Langton competing, ------ And the citation of a few te- 
nants was found as ſufficient as if the whole had been cited, for 
all the baronies contained in the baſe infeftment, tho' diſtin& and 


not united. Harcus (Infeftment) gth December 1691, ranking of 


ſeſſton having followed bs pan 


creditors of Lanton. ---— A man having given infeftment of annual- 
rent furth of his lands to a conjunct perſon, to be hdlden of himſelf, 
altho' the party raiſed letters for 3 of the ground, yet no poſ- 

X e inſeftment, a ſtranger buying the 
land thereafter, was found to exclude the annualrenter, who was in 
mora, and never attained natural poſſeſſion. Haddington, 19th June 


| 1605, Douglaſs contra Douglaſs, - 


Confirma- 
tion makes it 


 publick, 


A Bas infeftment of property, cled with poſſeſſion, preferred to a 
baſe infeftment of annualrent, tho' confirmed by the King before poſ- 
ſeſſion was attained upon the former, in regard the confirmation could 


not make the infeftment publick, becauſe it was given to be holden of 


the granter only, and not of the ſuperior, Durie, 17th November 
| 7 „ 


' Baſe Infeftment. 1 


a 


4 


1627, L. Clackmanan contra Burn. ------ The like, penult. January : 
1628, inter eoſdem.------ A confirmation in exchequer is not a com- 
plete deed till the ſeal be appended ; and therefore, a baſe infeftment 
made publick by citation in a poinding of the ground was preferred 
to another infeftment confirmed before it, and ſealed only about an 
hour after the citation. Harcus (Tfeftment) gth December 1691, 
Fenton contra Lockhart of Carnwath. 1 | 


FouNnD that a baſe infeftment is clothed with poſſeſſion by pay- Payment of 
ment of the annualrent to the creditor divers years, tho not paid e 
out of the lands affected, nor by the tenants, but perſonally by the _—_ 
granter. Durie, 1 8th July 1626, Lady Glengarnock contra Ld. 
Kilbirnie. Durie, 11th February 1642, Monteith contra Ld. Weſt- 

Niſbet, --—=-—-- The Lords found a baſe infeftment ſufficiently cloth 
ed with poſſeſſion, by a diſcharge, bearing only receipt of the an- 
nualrent of the perſonal bond, but having no relation to the heritable 
right on which the ſaſine followed, and being paid out of other lands 
than theſe out of which it was upliftable. Fountainhall, 21ſt Fe- 
bruary 1696, creditors of Cunnochie contra Malcolm. The re- 
ceipt of a {mall ſum, far within a term's annualrent, was found to va» 
lidate a baſe infeftment of annualrent, tho' it did not — the infeſt- 
ment, and tho there was more than that ſum due of annualrent upon 
the perſonal bond, before the date of the infeftment. Stair, 23d Ju- 
ly 1667, Home contra Home. A. party being infeft in an annual- 
rent baſe, and, before he attained poſſeſſion, another having adjudged, 
but the infefter getting an year's annualrent before the adjudger was 
publickly infeft, the Lords preferred the annualrenter. Home, Ja- 
mary 1682, Niſbet contra Carmichael, -- An heritor having paid 
an year's annualrent to a baſe infefter, and taken aſſignation thereto, 
the Lords found this equivalent to a diſcharge, he being heritor and poſ-— 
ſeſſor of the fundus which was properly debitor in the annualrent; 
and here their Lordſhips thought that any thing was ſufficient to clothe 
a baſe right with poſſeſſion among ſtrangers, ſeeing the 105 act, parl, 
1540, levels only againſt alienations made among near friends, and 
where there is ground to ſuſpect ſimulation. Fountainhall, 2oth De- 
cember 1695, Lady Badinſcoth contra Falconer. Payment of a 
term's annualrent of a bond, whereupon ſaſine did not follow till after 
| the payment, was found to make it publick, quoad a donatary of life 
rent eſcheat, whoſe right was poſterior, Gosford, 14th January 1669, 
Clarkſon contra Mill; 6th February 1669, inter eoſdem.— The 
contrary had been found in a competition with an appriſer. Durie, 
24th February 1636, Oliphant contra Oliphant, 


A W1ze's infeftment for ſecurity of her jointure cannot he cled ,, , 
vith poſſeſſion during her husband's life, therefore the husband's pol- poſeſton the 
ſeſſion is underſtood to be her poſſeſſion, and her infeftment according- wife's poſſeſſi- 
y preferable of its date. Gilmor, 15th January 1663, Campbell con- 
tra Lady Kilchattan. Stair, 23d November 1664, Nisbet contra Mur- 
ray. Durie, 8th March 1622, Lady Corſinday contra tenants. Spotiſ- 
wood (Conjunct fee) 15th February 1631, Lady Huttonhal contra 
ir of Touch. This — ag the proves be not in the natu- 
nal poſſeſſion himſelf, but poſſeſſes by any deriving a temporary right | 
from him, ſuch as tenants, os” ihe Sc. Stair, 18th, Dikew oth 5 | \ 
| | ESE | July — 
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Reverſer's - 
the wadſetters 


tie, 11th July 1628, Lady Collington contra Haſwell. 


July 1667, Lady Burgie contraSir John Strachan. -—--- The like, where 
the husband's mother, a liferenter, was in the natural poſſeſſion. Stair, 
' Dirleton, Gosford, 21ſt February 1672, Reid contra Counteſs of Dun. 


dee. And the father diſponing the fee to his ſon, reſerving his own 


liferent, his poſſeſſion was found ſufficient to clothe his daughter-in- 


law's right with poſſeſſion, tho'. that ſeem'd to be duplex jiio, 
Fountainhall, 14th February 1696, Lady Reres contra Inglis and 
Wood. In a competition betwixt an adjudger infeft, and the com- 
mon debitor's reli&, infeft baſe upon her contract of marriage; the ad- 

judger was preferred, in reſpe& the brocard; that the husband's poſſe(- 
fion is the wife's poſſeſſion, will only hold while he is alive ; and here 
the relict, after her husband's deceaſe, neglected to inſiſt for poſſeſſion 
or to publiſh her right. Fountainhall, 11th January 1698, Stodart 
Contra Oſwald. In a competition betwixt the donatary of a for- 
feiture and the rebel's relict, touching her jointure, ſhe alledging, that 


her right of liferent was publick, as being reſerved in the body of her 


huſband's infeftment, tho' the charter and ſaſine (which only makes 
the right publick) bore nothing of her liferent ; the Lords, in reſpect 


of the favourableneſs of a jointure, found this general reſervation e- 


quivalent to a confirmation, and ſo preferred her to the donatary, who 


in ſtrict law (ſays the author) had much to fay. Fountainhall, 17th 
March 168 5, Lady Earlſtoun contra Colonel Mayne and others. 
A tack was preferred to a baſe infeftment given by the ſetter to his 
wife thereafter, tho' her ſaſine was taken before the tackſman obtained 


3 poſſeſſion, in reſpect he obtained it before the ſetter's death, and the 


ſetter's poſſeſſion was not accounted his wife's poſſeſſion, ſo as to clothe 


her infeftment, and make it valid from the date. Durie, 23d july 


1628, Lady Ednem contra Ld, . 


 Faberspof- A Son being infeft, holding of his father, the father's poſſeſſion, 


upon a reſerved liferent, was not found to be the ſon's poſſeſſion : For 
the Lords thought, if poſſeſſion by ſuch reſervation betwixt father 
and ſon were ſufficient, the creditors could hardly be ſecure. Durie, 


17th July 1635, Lord Craighall contra Bothwell. Durie, 26th June 
1634, Bruce contra Durie. Stair, 14th June 1666, Home contra 


Home. The like, 18th December 1666, Ld. Newbeath contra 
Dunbar of Burgie. See alſo a ſimilar caſe, 1oth July 1669, Gardner 
contra Colvil. The contrary was lately found, 16th January 1730; 
Barclay of Busbie contra Gemmil. -— A father granted at the ſame 


time two baſe infeftments to two of his ſons, reſerving in both his 


own liferent; in a competition betwixt the ſingular ſucceſſors in theſe 


| baſe rights, it was found, That the father's poſſeſſion by reſervation of 
his liferent, did ſufficiently validate both infeftments ; for in this 


there could be no ground of ſimulation, which is always preſumed in 


5 rights granted to children, when competing with onerous creditors. 
| Stair, Gosford, zoth June 1668, Skein contra Criſtie. | 


Tux heritor's poſſeſſion by a back-tack, was not found to validate a 
baſe infeftment of wadſet, unleſs payment of the back-tack-duty had 
been obtained. Stair, 11th January 1678, Laurie contra Irvine, Du- 
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Baſe Infeftment. | or. 


the principal 


lands. Stair, Dirleton, Gilmor, gth January 1666, Brown contra Scot. 1.nas, is poſ- 
The ſame found, tho' warrandice was granted ex inter vallo, and not ſeſſion of the 
in the ſame infeftment with the principal lands. Stair, 2oth February Han 
1668, Forbes contra Innes, 55 | 
A Basz infeftment granted for relief of cautionry, is not valid Infefrmene | 
without poſſeſſion; and therefore ſuch are not in the ſame caſe with 3 — 
baſe infeftments of warrandice, where the poſſeſſion of the principal poſſeſſion. 
lands is, fi&ttone juris, a 22 of the warrandice lands. Stair, Goſ- | 
ford, 26th June 1677, Inglis contra tenants of Eaſt-barns. Found 
that an infeftment of Relief, tho baſe, yet being a complete right in 
ſuo genere, was preferable without poſſeſſion to a 2 publick 
voluntary infeftment. Home, February 1682, Bruce contra cre- 
ditors of Clackmannan. And again, Home, March 1682, Earl 
of Kincardine's creditors competing. Infeftments of relief are not 
publick from the date, nor from the time of diſtreſs, until poſſeſſion 
be e and any poſterior infeftment publick before the ſaid 
poſſeſſion (tho interveening between the date of the baſe ſaſine and 
diſtreſs) is preferable. Harcus (Izfeftment) iſt July 1691, ranking 
of the creditors of Lanton. | . 55 


In a competition betwixt 4 prior baſe infeftment, and a poſterior Poſſeſſion of 


publick one, this having never attained poſſeſſion, but the former lifare: asto 
ving poſſeſs d the greater part of the lands, this was found ſuffi-the whole. 

cient to defend againſt the publick infeftment for the lands where: 
of the defender was never in poſſeſſion, as well as thoſe he poſ- 

ſeſs d, becauſe the infeftment was indiviſible. Durie, 14th Janua- 

ry 1630, Hunter contra his tenants. --—- A baſe infeftment of an- 

nualrent out of two ſeparate tenements is validated as to both, by 

uplifting mails and duties from the tenants of either. Stair, 6th No- 

vember 1678, Miln contra Hay. -—-— Found, That a cautioner's pay- 

& annualrent did clothe an infeftment with poſſeſſion of the princi- 


pal's lands, and, e contra, as well as if it had been gotten from both. 
ountainhall, 27th November 1678, Reid contra Bruce. A fa- 
ther infefting his ſecond ſon in an annualrent out of his lands, effeiring 
to an aecumulated principal ſum, the one half whereof was borrowe 
money, and the other his portion, found, That the faid infeftment, if 
clothed with poſſeſſion, as to the half (viz. the borrowed money) 
is publick in ſolidum, tho' the ſon had not, nay could not attain 
poſſeſſion as to the other half, the annualrent being only to commence 
at his father's death, which had not yet happened. Dirleton, 5th Fe- 
bruary 1668, Ker contra Ker, Poſſeſſion upon an infeftment 
of corroboration was found to validate the original infeftment of an- 
 nualrent which was granted out of other lands. Stair, Gosford, gth 
July 1668, Alexander contra Ld. of Clackmannan, - 
COMPETITION of a baſe infeftment with a liferent eſcheat., 

See Eſcheat. - _ Dh. 3 


CONFIRMATION, in what caſes it makes a baſe infeftment 
to hold of the ſuperior confirming. See Confirmation. | 


is | BASTARDY. 


Possrss ron of the principal lands, is poſſeſſion of the warrandice Foſſeſfion of 
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92 ; 17" -Saſtardy. 


B AST AR Dv. 
ant king has no right to any of a deceaſt baſerd: 


i fic. goods, if he leave a lawful child who may ſucceed to him as 
ceed to him. heir, altho' he leave no heritage. Balfour (Baſtards) Sinclair, 11th and 


17th December and 24th March 1546, Dundaſs donatar contra Mof- 
fat. The ſame, Balfour (Baſtards) 7th December 1 563, Auld 


contra Miller. 


stranger: LAN ps being diſponed to a man in liferent, and his baſtard in fee, 
may lor den and, failing of heirs male of the baſtard's body, to a third party; upon 
fon. the baſtard's deceaſing without heirs male, the Lords reduced a gift of 
po. baſtardy made by the king to another, and found that the law quod ba- 
flardus, non poteſt habere heredem, niſi de corpore ſuo legittime procrea- 
tum, 1s to be underſtood only of the legal heir, not of heirs of provi- 
ſion. Spotiſwood (Baſtard) Colvil, March. 1 584, Innes contra 

Hay, Lord Regiſter and his Majeſty's advocate. 


Baſtarda re- IF the baſtard was married, and died without children, the gift of 


lifthas her le- baſtardy will only carry the one half of the goods, the other belong- 
gps. ing to the wife. Sinclair, 3d March 1541, Earl of Errol contra X 
Durie, 7th July 1629, Wallace contra Muir. ----- A baſtard leaving a 


wife, but no children, the king's donatar has right to the whole heri- 


tage and heirſhip moveables, as alſo to to the half of the other move- 
ables, he finding caution to Pay the baſtard's debts, funeral charges, 
F 


Sc. Balfour, (Baſtards) 18th February 1 502, relict of William Mur- 


5 contra king's advocate. Spotiſwood (Baſtard) Maitland, 29th Ju- 
ly 1566. : | | 


Ik che ba Ix the lawful iſſue of the baſtard at any time fail, their goods be- 
8 ie come caduciary, and return to the king by the right of ultimus heres, 
Vith reſpect to ſuch ſubjects as were eſtabliſhed in their perſons; and 
the right of baſtardy, with reſpect to ſuch ſubjects, wherein they 
died in the ſtate of apparent heirs to the baſtard, Durie, 13th July 

1626, Ld. Halcro contra Sommervell. 


Baſtard has A BAS T ARD having no lawful iſſue, has no power of teſting, 7Y 


nor teſtamemi can neither nominate executors, nor leave legacies, unleſs he obtain le- 
75" mr gittimation from the king. Stair, 18th June 1678, commiſſioners of 
- lawful iſſue. the ſhire of Berwick contra Craw, ----- Found a baſtard, tho' not 
| legittimate, may leave tutors to his children who are to ſucceed to his 
means, and that he may nominate them executors; altho' it was al- 
ledged, that a baſtard not legittimate, notwithſtanding he had law- 
ful children, could not have t*eftaments factionem; and that if he no- 
minate them his executors, yet their . ſucceſſion would not be ration 
teſtamenti, but ratione ſanguinis, which was repelled, becauſe if the 
baſtard ſhould have a plurality of children, and nominate one of them 
executor, that child would have right only jure teſtamenti; for if it 
were jure ſanguinis, they would all ſucceed alike, Durie. 8th March 
1628, Muir and Thomſon contra Kincaid, : : 
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Battery, 93 
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Ir a baſtard obtain from the king power of teſting, his legatar will * — 


be preferable to the donatar of baſtardy. Durie, 7th July 1629, 
Walkce contra Muir. | | | 
LANnDs or goods of a baſtard, or perſon deceaſing without an heir, tr the bas 

in not to the Lord of regality, unleſs ſpecially expreſt in his in- Rard's . er 


feftment. Haddington, June 1601, Buchannan contra Campbell. af regality. 


Ihe like, Haddington, 18th February 1612, Sibbald contra 
Grieg. | N 


A DonATARY of baſtardy found only liable ſecundum m be- Donatar of 


 reditatis. Falconer, 24th November 1685, Galbraith cuntra Deans, fir dal. =o 


TY 


- ” 


IT was found, That invaſion by any ſtroke, tho' without blood, what uader- 
1 fell within the act 1 594, Cap. 119, anent flaughter, and troubling 994 a batte 
1 parties in puxſuit and defence of their aftions. Stair, Gosford, 31it 7 ? 


anuary 1673, Sleich contra Swinton. is. the dependence of 
a proceſs, the purſuer, in a quarrel betwixt him and the defender upon 
another head than that proceſs, having thrown a lighted candle at hum, 
by which he received no hurt ; yet the Lords conſidered, That if 


bey ſhould once find ſuch practices not to be included in the mean- 
ing of the act of parliament, but only down-right beating, wounding, 


or invading, inſults of this kind would be encouraged; and that it 


was eaſy to abſtract from the _—_— plea, and forge another quar- 


rel; and that the act was neceſſary to curb the prefervida Scotorum 
ingenia ; and alſo calling to mind, that in a former caſe, 13th No- 
vember 1695, Sir Alexander Falconer of Glenfarquhar contra Sir Da- 
vid Carnegy of Pittarrow, it was found, That Pittarrow's running 
with his drawn ſword at Glenfarquhar was an invaſion in terms of 
the law, tho' Glenfarquhar was not touched, not did any prejudice 
enſue ; therefore they found, That this caſe, tho' but a ſlender at- 
tempt, fell within the meaning of the act of parliament, and fo aſ- 
ſoilzied the defender. Fountainhall, 6th June 1699, Williamſon 
contra provoſt Govan. The like, Stair, 143th Foley 1679, 
Cruic contra Gordon. In a battery, pendente lite, all that 
was proven for battery, being, that the pang coming to her brother's 
houſe, and defiring to ſtay all night, he refuſed it, and ordained fax 
or ſeven armed men to carry her to the miln, where ſhe was detain- 
ed all night, and ſentries ſet upon her at the door, that ſhe might not 
eſcape, and ſhe diſmiſs'd the next day, the act of parliament about 
battery ſpeaking not only of beating, bleeding, wounding, but alſo of 
any manner of way whereon they might be criminally accuſed, and 
the detaining a perſon in carcere privato, without the warrant or au- 
thority of a judge, being a very high crime, the Lords therefore found, 
That the detaining her priſoner under ſentries, fell under the mean- 
ing of the act of parliament. Fountainhall, 12th February 1712, 
Robertſon contra Strowan her brother. A woman purſuer of a 


Aa proceſs, 
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| proces, having ſtruck the defender on the mouth with the back of her 


and, but no blood following, the Lords found, That this was no 


ſuch a beating and invading, as to fall under the act of parliament in- 


ferring tinſel of the cauſe, Fountainhall, 18th January 1709, Fea 


contra Trail. | 


The at's Tur act to be underſtood of the firſt agreſſor, and tho the party 


of the firſt a invaded, in his defence, wound the agreſſor, that does not take off 


 greſfor. the penalty of the act. Stair, Gosford, 31ſt January 1673, Sleich 


contra Swinton. | 


— Is the caſe betwixt Sinclair of Bradſterdorain and Sinclair of South- 
provoke. 


tions being condeſcended on of a premeditated intention in the com- 
plainer, to provoke the other to make the alledged aſſault upon his 
perſon. 12th November 1730. | 5 


In what TE Lords found, That the beating of a burgeſs, during a proceſs a- 
r 25 gainſt the town, is not ſufficient to infer the pron of the act of par- 


liament touching battery, e the dependence of a proceſs. Bruce, 


Iqth January 1715, town of Peebles contra Murray of Cringlt 
younger. Taking the benefit of a battery pendente lite, is a — 
| ly perſonal privilege ; and therefore cannot be founded upon by the 
cautioner in a ſuſpenſion, unleſs he ſubſume, that the principal is lap- 


ſus, and that he would otherwiſe totally loſe his relief. Fountainhall, 


ult. February 1695, Johnſton contra Forbes of Waterton. 


6 Fe of IA actions where battery has interveened, the Lords decerned the 
artery. agreſſor to loſe the whole plea, tho' he had divers interlocutors in his 
favours, ſeeing the whole cauſe had not come to a period by ſentence. 
Falconer, 20th January 1683, Maxwell contra Stewart. ----- Found, 


That when one party invades another during a dependence, decreet is 


to be pronounced conform to the libel or ſummons, and not conform 


to the act of litiſconteſtation, if it be narrower than the libel. Harcus 


(Summons) January 1687, Dr. Strachan contra Tolquhon. 


The aa has | = 
* Tus act of parliament does equally extend to all Judicatories where 


f whatever 5 proceſſes are intented. Gosford, ult. January 16 73, Swinton contra 
ceſs be car- Sleich, | | | 

Battery A Sꝛis TER having obtained decreet againſt her brother for her bond 
dow ſopite. of proviſion, but the decreet not giving her the whole claim, many 


years annualrents being cut off, and the brother having alſo appealled 
to the houſe of Lords from that ſentence, and then the fiſter inſiſting 
upon a battery during the proceſs, which he alledged ſhe could not 
now recur to, having made her election, and prevailed in the action, 
the Lords nevertheleſs found, That ſhe might fill inſiſt in this com- 
2 * ountainhall, 12th February 1712, Robertſon contra Strowan 
r EC | 


dun, the Lords aſſoilzied from a battery pendente lite, ſome qualifica- 
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BILL of EXCHANGE. 
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Beneficium competentiæ. 5 


— 


BENETICIuu COMPETENTIZE. 
35 | FATHER cannot by our law defend againſt his children, us 


n the maxim, That fenetur tantum in quantum facre poteſt. 
Gosford, 24th February 1669, Dicks contra Dick. In our law pa- 
rents have not beneficium competentiæ. Harcus (Summons) July 


1687, Cairns contra Cairns of Bellamore. 


„ 


HE Lords found that ſalt bills, meal bills, or precepts for deliver- Nogey the 
ing the like fungibles, are not privileged as bills of exchange for wy ſubje of 
payment of money; yet found them probative in re mercatoria, with- 2. 
out writer's name and witneſſes, and without the ordinary ſolemnities re- 
quired in other writs. Forbes, MS. 16th December 5 3, Leſly contra 


| Robertſon. —-- The contrary in terms was afterwards found, ſo that 
a bill or precept for the delivery of fungibles is not ſuſtain'd ſo much 


as a probative writ. November 1729, Bruce of Powfoulis 
contra Wark and Maxwel. TY 1 


Ax obligation to pay 10 ſtullings Sterl. er diem, until the perſon 1... of 
ſhould be provided with a company in 7 army, conceived — bill ns: 
form of a bill, found null. Home; February 1721, Viſcount of 
Garnock contra Duke of Queensberry. Sir, Againſt the firſt of Fa- 


 nuary, pay to me or order, at the clerk's chamber in Muſleburgh, the 


ſum of L. 100, and that as the price of my growing cropt of corn and 


' graſs in the town of Muſſeburgh, which are inſtantly ſold you at the 


foreſaid Price, by your humble ſervant, &c. The Lords found this an 
effectual bill, notwithſtanding it was pled, That it could not be conſi- 
dered as a proper bill, not being a ſimple acceptance of a draught for a 
ſum of money, but really and truly a contract of ſale. 6th Decem- 


ber 1722, Wilſon contra Smith. A bill ſuſtain'd in the following 


terms, © Pay to me or order the ſum of ; and this, with my receipt; 
* ſhall be a ſufficient diſcharge of all I can ask or claim of you pre- 
* cceding this date; tho' it was pled; That the bill was null, as con- 


| taming a general diſcharge, incongruous to the nature and form of a 


bill; in reſpect it was anſwered, that if the bill was the reſult of a compt 
and reckoning, there could be no harm in expreſſing the cauſe of gran- 


ting; and once fixing this point, the very retiring of the bill is a gene 


ral diſcharge of courſe : The rule is, that it cannot vitiate a bill to ſti- 
pro what would equally follow, tho' it were not expreſt. 21ſt Fe- 
ruary 1738, Trotter contra Shiel. | 7A | 


Tan Lords found that a bill granted on death-bed, was not a legal 3 


method of conſtituting a debt or legacy, even ſo far as to affect move- bill, oull, 

ables, in fo far as the bill was gratuitous. 13th February 1724, Hut- 

tons contra Hutton. — The fame, Home, gth November 1722, Ful 
1 1 Aa 2 ton 


— 


—— —-„—-—ͤ 


oe _ 


— 


ton and Clark contra Blair. Found in general, that a donation can- 


not be conſtituted by a writing in form of a bill. zd December 1736, 


Weir contra Parkhill. | 
Bearing an- BL Is are ſuſtain'd, tho' bearing annualrent from the date and be- 


— way '" fore the term of payment. Home, December 1727, Hender- 
ſon contra Sinclair. 28th June 1737, Dinwoodie contra Johnſton, 
13th December 173 8, Gilhagie contra Orr, ----- But bills bearing an- 
nualrent and penalty are null, becauſe ſuch ſtipulations belong not to 
the nature of a bill, Th5:7dem. In an action of recourſe at the indor- 


ſee's inſtance, againſt the indorſer of a bill of exchange, null, as bear- 


ing annualrent and penalty; the Lords found, that the indorſation be- 


ing but a relative writ, muſt ſtand and fall with the bill, and therefore 
that the indorſation as well as the bill was null and void, and incapa- 
ble of ſuſtaining action of recourſe. It was argued here, That indor- 
fation is a new bill, upon which footing an indorſation of a bond has 


been ſuſtain'd ; and therefore if the indorſation be regular, action ought 


to be ſuſtain d upon it, tho' the bond or bill to which it refers be null, 

and that equally whether the debitor be inſolvent and cannot pay, or 
have a legal objection and will not pay. zd December 1730, 'Thoirs 

contra Fraſer, | 5 | 


Strip. A BILL was found null, being neither Gign'd by the alledged draw- 


tion of che er, nor of his hand-writing, which was not upon the act of parliament 
22 "anent blank writs, becauſe the alledged drawer's name was in the bo- 
| fire, dy of the bill; but upon this footing, That a bill is a mutual contract, 


an order or mandate by the one party, and an acceptance of the order 


or mandate by the other, which binds the parties mutually, according 


to the nature of the mandate: And upon the common principle of 


contracts, both parties muſt be bound, or neither, and ſo there can be 
no obligation, unleſs the conſent of the drawer be interpoſed as well as 
of the accepter. 6th December 1738, M Raith contra Murdoch.---- 
In the like caſe, where the drawer's name was in the body of the bill, 
but write with another hand, arreſtment laid on in the accepter's hands 
before the drawer adhibite his ſubſcription, was found good againſt an 
onerous indorſee. For here the accepter of the bill was ab ante de- 


bitor, and after the debt was fairly attached by the arreſtment, it could 


not be transformed into a bill, to diſappoint the effect of the diligence, 
_ 14th February 1734, Neilſon contra Ruſſel. = 


Good, e · Ir is ſufficient if a bill is accepted, tho' not addreſſed to any perſon. 


Aare. Home, 28th June 1727, Grierſon contra Earl of Sutherland. ” 
Wanting, % A BILL is indorſable, tho' not bearing to order. Home, a- 

order.  nwuary 1726, Crichton contra Gibſ; | | 2 

135 0 — dorſation was preferred, becauſe bills require no intimation. Fountain- 

fire, hall, 13th July 1698, Ewing contra Geills and Johnſton.----Arbuthnot 

18 a precept on Heriot in favours of Anderſon, to account with 


him for 190 Bolls meal, and 51 ſtone of iron, and to take his receipt 


for what he ſhould pay, which Arbuthnot obliges himſelf to allow to 


Heriot ; the Lords found a precept of this nature 1 


5 


. 


Is a competition betwixt an indorſee and an arreſter, the prior in- 


A. am — 8 * 


— | 
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: ad ſo preferred a creditor of Arbuthnot's, arreſting the ſubject in He- 
riot's hand after the date of the precept, but before intimation thereof. 
Fountainhall, 19th July 1706, Anderſon contra Turnbull. ---- In a 


Bill of Exchange. ©. 


competition betwixt a donatar of fingle eſcheat and the porteur of a bill, 
drawn by the rebel upon his factor in Holland, and proteſted againſt 
him for not-acceptance, which of them had beſt right to the rebel's 


effects in the factor's hands; the Lords found, That the creditor in the 


bill upon the factor, proteſted for not acceptance, is preferable to the 
donatar of eſcheat, ſeeing the drawer of the bill was, by the draught; 
denuded of the ſubje& for which the bill was drawn, and that the faid 

bill was drawn before denunciation, and proteſted before the gift of 
eſcheat was ſeal'd or declar'd. | February 1724, competition be- 

twixt Stewart and Elliot ----- A man having drawn a bill upon his de- 


bitor, payable to Ker, and thereafter another bill payable to Parkhill, 


which was firſt proteſted for not acceptance ; in a competition betwixt 
the two bills, with reſpect to the ſubject in the debitor's hands; the 
Lords preferred Parkhill, as having the firſt proteſt for not acceptance: 


For tho a ſimple indorſation upon the back of a bill makes a full con- 


veyance, without neceſſity of intimation, a bill drawn upon a debitor 
muſt be intimated. February 1737, Ker contra Chalmers. >=--- 


A billdrawn upon a debitor, payable to a third party, and proteſted for 
not- acceptance, is equivalent to on intimate affignation, and preferable 
to an arreſtment laid on thereafter by another creditor. 27th Noyember 


1734, Mitchel contra Mitchel. | 
ble toa third party, bore this clauſe, This with the Ea of 


= BrII drawn, | 
porteur s receipt lt oblige me to repay the like ſum to you or your . indorfi: 


order. The accepter having paid the bill, indorſed the obligement for 
repayment ; and in a —— at the indorſee's iuſtance againſt the drawv- 
er, it was pled, That the indorſation was a valid tranſmiſſion, not only 
becauſe the obligement was contained in a bill, but that all obligations 


whatever, are tranſmiſſable by indorſation; an indorfation being truly 


a bill. The Lords ſuſtained the purſuer's title, in reſpect the oblige- 


ment to repay was ingroſs d in the Bill, and that the indorſation impli- 


2 ation. Home, 28th June 1727, Grierſon contra Earl of 
therl: f 8 | i : | 8 


In a reduction, upon the act 1696, of a diſpoſition granted to a cre- Acceptaüce 


dior, as in prejudice of the purfuer, a prior lawful creditor, it was not preſumed 


That the purſuer was not a prior lawful creditor, being cre- Ae bn of 


ditor by bill drawn the fame day the diſpoſition was granted, and ac- 


cepted without a date. Anſwered, The acceptance muſt de preſum d 
of the ſame date with the bill, bemg amongſt parties living in the ſame 
town. The Lords refuſed to ſuſtain this preſumption. Dalrymple, - 
24th, Fountainhall 25th July 1702, Man contra Walls and others. 


The porteur's action againſt the perſon upon whom bill & | 
Bs the bill is drawn. -— date . 


: | cept, if he is 

Tur Lords found a perſon, who ſuffered a bill drawn upon Kit to Kc 
be proteſted for non-acceptance, liable to the poſſeſſor in quantum he bad a> on hey 
of the drawer's etc ut prottting the bill, which was un $0 E — 
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baum in mala fide to pay thereafter to the drawer. Forbes, gth De- 
cember 1712, Gordon contra Anderſon. ---- Two in copartnery hay- 
ing commiſſioned a factor abroad to ſend them goods in company, and 
adviſed him by their letters, that they would honour his bills for the 
price; and one of the copartners having, in the ordinary manner, ac- 
cepted the factor's bills drawn as fer advice; and the other having : 
accepted them for his own part; the Lords found, That the latter 
ought to have ſimply accepted the bill, and therefore was liable to the 
fleflor for payment of the whole ſum. Dalrymple, Forbes, roth 
2 1712, Naughton ontra Richie. 7 75 | 


 SePARATE receipts of partial payments of bills of exchange, do not 
militate againſt off flor to whos ch bills are candy aborted, 
Forbes, 12th December 1711, Erſkine contra Thomſon. Dalrymple, 
24th June 1714, Fairholm, contra Cockburn. Compenſation upon 
the indorſer's debt not receivable againſt the onerous purchaſer, which 
_. holds in inland bills as well as foreign. Fountainhall, Dalrymple, 20. 
January 1699, Stewart and Gordon contra Campbell. The poſſeſ- 
ſor of a bill to whom it was indorſed for value, was preferred to the 
indorſer's creditor, who had arreſted the money in the accepter's hands 
before indorſation. ranges, Forbes, 5th December 1712, Home 
contra Smith, -— A debitor having drawn a bill upon his chamberlain, 
payable to his creditor, and thereafter an arreſtment being laid in his 
ds for a debt due by the creditor; in a competition betwixt the arre- 
ſter and an onerous indorſee to the bill, the indorſation being blank, 
was preſum'd of the fame date with the bill, in order to perefer the in- 
dorſee. Forbes, 1 5th july 1709, Colvil contra Ogilvie. See Dalrym- 
ple, th July 1714, Mitchel contra Brown. A defence laid agamit 
a bill, that it was elicited by the drawer, after having intoxicated the ac- 
N with liquor, when he was inſenſible, and incapable of knowing 
what he was doing, and without any onerous cauſe, was not found 
good againſt an onerous indorſee, tho it was pled, That force and 
fear, and ſuch like real exceptions are ſuſtained againſt onerous indor- 


' ſees; it being anſwered, That drunkenneſs is but a temporary incapa- 


city, which ought not to be regarded, eſpecially ſeeing it was the ac- 
cepter's own fault. 24th February 1736, Wilſon and Fraſer contra 

| Niſbet of Craigintinny. -—- A charge upon a bill for L. 40 Sterl. at 
the inſtance of an onerous indorſee being ſuſpended, upon this ground, 
That it was granted for money won at play; the Lords repelled the 
reaſon of ſuſpenſion founded upon the game act, in reſpect the bill 
was purchaſed by the charger for onerous cauſes, and that no evidence 


was offered of his being in the knowledge that the bill was granted for 


a game debt. 26th January 1740, Neilſon contra Bruce of New- 


grange. But betwixt the drawer and accepter themſelves, where o- 
nerous purchaſers are not concerned, all objections and alledgances are 
relevant, hinc inde, as in other contracts. Fountainhall, 13th Febru- 
ary 1706, Plumer contra Houſtoun. Forbes, 5th June 1707, Boyes 
contra Schaw. Dalrymple, 17th June 1714, Arbuthnot contra Py- 

per of Newgrange. 5 Th 1117 = 5 | 


Bills hav- A BILL being indorſed, not for value given at the time, but in ſe- 
29 curity of debt, was found excluded by an anterior diſcharge, granted 
n the drawer to the accepter. Forbes, Fountainhall, 1 5th F 
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1708, Crawford contra Pyper. --—- A bill drawn, payable to a third 
rty, bore this clauſe, This, with the porteur's receipt, ſhall oblige 
me to pay the like ſum to you or your order; the accepter having paid 

the bill, indorſed the obligement for repayment; and in a proceſs at 

the indorſee's inſtance againſt the drawer, this defence was proponed, 

That the obligement to repay was of the nature of an ordinary obli- 
gation, no bill of exchange, and tho indorſible, a privilege compe-, 
tent to any ſimple obligation, it was liable to compenſation upon the 

debt of the cedent. The Lords repelled the defence. February 

1728, Grierſon contra Earl of Sutherland. 4.2 T7 


Tur accepter of a bill of exchange dying ſoon after acceptance, be- Acce 
fore any mora was incurred; in ſuch a cafe exchange or re-exchange 


July 1664, Kennedy contra Hutchiſon, 


» 


Accepter's recourſe againſt the drawer. 


Ax accepter having paid a bill drawn upon him, payable to a third Value bee | 


ya 
| pry: without bearing value in his own hands; the Lords allowed his fr in ted te 


be in the ac- 


ir action of recourſe for reimburſement. Forbes, 4th July 171 1, cepter's bands, 
Cunningham contra Agnew, -—- The like, Forbes, 1oth July 1712, wack expreſt, 


Wilſon contra M'Kenzie, 


Tux porteur of a bill of exchange having indorſed the ſame before Acceprance 
acceptance, and the indorſee having proteſted for not-acceptance, it b 2 bird 
was accepted by a third party, upon advice from the drawer, but * 
the acceptance was in theſe terms, Accepts for the honour of the dram- dil was coe 

er and indorſer. In a proceſs of recourſe againſt the indorſer, the” 
drawer being bankrupt, it was objected, That for ought appears, 
the quality might have been added to the proteſt after the 

er was broke; and that there is no means to prevent ſuch fraud, other- 
wiſe than by taking a document at the time of acceptance, and like- 
wile at the time of payment, that the acceptance is in theſe terms. The 
Lords found, That a proteſtation was neceſſary at the acceptance and 
payment of a bill accepted and paid by a third — for the honour _ 
of the drawer and indorſer, expreſſing the quality of the acceptance; 
and therefore ſuſtain'd the defence and aſſoilzied. Dalrymple, Foun- 
tanhall, 1 5th December 1703, Carſtairs contra Pato. 


Poſſeſſor's recourſe againſt the drawer. 


Varun preſum'd to have been given to the drawer by the party value pre- 


in whoſe favours it is drawn, tho' it bear not value received. For- + wats: Ay 
the perſon in / 


bes, 19th March 170%, Scot contra Laing. Bruce, 22d July 1715, 
Ker contra Brown, --—- The ſame holds with regard to an indorſee, whoſe favours 
who, upon getting the bill indorſed to him, is preſumed to have given _ = 
value for the ſame. Bruce, 11th February 1715, Auchinleck contra 

Millar, ---- The like with regard to the poſſeſſor of an order, bearing, 
Io deliver to him a certain ſum, and take his receipt. Forbes, 26th. 
January 1709, Swinton contra repreſentatives of Tom. The Earl. 
of Forfar, July 1715, _— : precept upon the agent of his regi- 
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ment, of this tenor, Pay to Agnew, or order, the ſum of L. 111 Ster. 


out of the firſt ſubſtance you receive for me, which ſhall become due 
eight months after date. In a proceſs. of recourſe, found, That this 

recept, tho it did not bear, yet preſumed value. June 1731, 
McDoval contra Duke of Douglaſs. = 


> Unleſs . A Bil drawn payable to a creditor, not bearing value received of 
drawn pay- him, underſtood to be in ſatisfaction pro tanto of the debt, and not 
— * preſumed that the creditor gave preſent value therefore. Forbes, 18th 


July 1712, Cheap contra Arnot. 


A PRECEPT for victual upon tenants, with a receipt conform, 


| ſumgeion has found obligatory againſt the perſon in whole favours it was drawn, for 


| — wy payment of the price, tho not demanded tor ſixteen years thereafter ; 


victual, &% and it was not preſumed, that value was given when the precept was 
granted, it bearing no ſuch thing. Gosford, gth February 1672, 


Merchiſton contra Robertſon. | 


Bills muſt THE poſſeſſor of a bill proteſted for not-acceptance was denied re- 


be negoriaced. ourſe, not having timouſly acquainted the drawer of the fame, and the 


deſigned — ein i in the interim with the drawer's effects. For- 


bes, 10th, 211 28th February 1710, Miln contra Erskine.——4 


fortiort was he denied recourſe, who had not ſo much as proteſted for 


not-payment, nor done any diligence againſt the perſon drawn upon till 
he became inſolvent. Forbes, roth July 1706, Brand contra York- 
ſton. In an action of recourſe againſt the drawer of an inland 


bill, recourſe was denied to the creditor, through his want of duly ne- 
gotiating his bill, it being found, that porteurs of inland bills are ſub- 


jected to the ſame neceſſity of rigorous negotiation that porteurs of fo- 
reign bills are. January 1731, M*Kenzie contra Urquhart, 
——— — Recourſe is ſtill competent upon a bill, tho' not duly nego- 
tiated, if the drawer cannot ſhow, that he had effects in the accep- 
ter's hands; for, in that cafe, nibil illi deeft, February 1731, 
M<*Kenzie of Inchcoulter contra Urquhart —— Or, if the perſon 
upon whom the bill is drawn continue reſponſal. Forbes, 28th June 

1706, Sir John Swinton contra Lady Craigmillar, Þ_ | 


bel che me PrCEPTS upon chamberlains or others, granted to creditors, bind 
coves grinted them not to the formalities of preſenting, proteſting and intimating, 

p in | Pr | 
to creditors. neceſſary in formal bills, and in the matter of exchange and trade be- 
twixt merchant and merchant. Dirleton, 27th July 1666, Earl of 


* Newburgh contra Stewart.---- The contrary. afterwards found. For- 


bes, 2oth December 1711, Earl of Leven contra Earl of Glaincairn. 


What ww" A BitL was regularly ſted for not- acceptance at the term of 
— — payment, and he re the 8 The day after, the 
tiation- | perſon upon whom drawn, accepted the bill gualiſicate, payable at the 
. diſtance of fourteen days; and, after elapſing of that time, a ſecond 
peroteſt was taken for not payment. In an action of recourſe, pled, 
That this indulgence of fourteen days to the debitor muſt turn the 

riſque upon the purſuer, and bar recourſe; becauſe, by that delay, 

the drawer's hands were tied up from uſing meaſures to recover his 


debt: The drawer, notwithſtanding, was found liable. F. rhe, 
855 8 n 14th 


„„ 0: 00.3 et milano me ab... 
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14th — 170 5, Brown contra Home. But this caſe was 
with relation to an inland bill, the rules of negotiating which were 
not then well aſcertained, and the bill was for a finall ſum. Found 
relevant. to infer recourſe againſt the drawer, that the bill was time- - 
* ouſly proteſted for not-payment againſt the accepter, and the proteſt- 
ing intimated to the drawer, tho? thereafter the porteur took aſſigna- 
tion to an infeftment of Aab rent in ſecurity of the debt contained 
in the bill, which was a tranſaction for the common benefit of botli 
drawer and porteur, and could not therefore bar the action of recourſe 
| onceeſtabliſhed by the due negotiation of the Bill. Forbes, 7th, Foun- 
tainhall, 8th February 1711, Lady Nicolſon contra Moriſon of Preſton- 
n a proceſs of recourſe, it was objected, That the purſuer 
fad Hai ed in the AE having neglected to preſent the pill for 
acceptance, a long while after it was delivered to him. Anſwered, The 
bill being drawn 2 upon a day certain, was regularly preſanted 
for upon its falling due, and a pi for not-pay<- 
ment. The defence was repelled, and no neceſſity found to preſent 
the bill before the day of payment. Home, 16th February vary fr. 
Ferguſon of Auchinblain contra Malcolm. A bill payable at ſight; 
or days after fight, requires not the ſame rigorous 3 
Vith bills payable at a day certain; fach a; Ll i= dovuned Grids bor 
nef of the er, that he may call for the money. as his exigeneies 
require, and fo a diſcretionary power is underſtood! given him to pre- 
ee bs ſooner or later. Upon which footing, recoarſe was ſu- 
n a bill payable fourteen days after fight, tho' had it been 
he arab by the courſe of the poſt, it might haye been 
e ee ccepter broke and went off, whereas, by 
the holder's delay, it became 3 the bankruptey. 


February 173 5, Gordon contra Innes. hut, upon a reclaiming 
r the matter was tranfacted. | 


our at Edinbur ks ads a bil u upon Lankan bie to — 
his correſpondent ugh har who accidentally happened, at - that ume. g = _ 
to be abroad upon a voyage, and, before his return, the London mer- 15 
chant broke, and ſo it happened, chat the bill was not negotiated, yet 
recourſe was ſuſtained againſt the drawer, ſecing here the porteur was 
_ guilty of no fault or negligence. Stair, 1ſt July, Dirleton, June 
1676, * anne Simpſon. —— is {ufficient to bar — 
a bill, that the not- t or not- acceptance was not no- 
eee edgance was not found relevant, that 
ic heard ofthe fam frm third aries, OTA rely upon a 
notification from the elf, or by his order. 1 54 
735, M Kenzie of tance contra — bong 


In a proceſs of recourſe, it being objected, That the A had Dy 
failed i in diligence, in ſo far as he had given the debitor a pri day to ine 
make payment; Anſwered, Non relevat, unleſs it be inſtructed, that 
in the interim the accepter broke with the drawer's effects in his hands. 
Replied, Porteurs, are bound to ſtrict diligence, and the leaſt failure 
turns the hazard entirely upon them: It is ſufficient therefore to ſay, 
That if the accepter had not x got a delay, the drawer might poſſib ly | 
have recovered his money. proof, in ſuch a caſe, would be dif- 


kcult, if not inextricable; nd i would b unreaſonable. anc. + 


— 
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der this burden, where the fault was the porteur's. The Lords afloil- 
zied from recourſe. 18th December 1729, Flower contra Pringle, 
be like, where the porteur had failed to intimate to the drawer 
the diſhonour of the bill. Bid. 12th July 1729, Ferguſon contra 
Malcolm. | FAR or | 


Bills by the lapſe of time loſe their privilege. 
Bills by A Bi LL being ſuffered to ly over without any diligence the: 


ole 


time 


Gelaple of cn for mo during five years, the Lords found, That the indorſee 


to be conſidered as a common aſſigney, liable to the excep- 
dinary privi- tions competent againſt his cedent. Dalrymple, Bruce, 18th Febru- 
cone to be Ary 1715, Murray contra Grierſon. The like, Dalrymple, Bruce, 
of the nature 19th February 1715, Douglaſs contra Erskine. An inland bill 


: any com- having lien over three years, without proteſt or other diligence upon 


tim. tit, compenſation upon the debt of the indorſer was found competent 


againſt the indorſee for an onerous cauſe, in reſpect it was not judged 

for the benefit of commerce, that bills not proteſted in three years 
ſhould be better than bonds; or that bills which can eaſily be forged 
| ſhould ſtand out as laſting ſecurities. 6th February 1719, Farquhar- 
ſon contra Brown. But, in a parallel cafe, compenſation was 
not ſuſtained where the bill had lien over but two years and eleven 
months. February 1728, Grierſon contra Earl of Sutherland 
and Lord Strathnaver. --— A bill having lien over betwixt five and 
fix years from the term of payment without diligence, and thereafter 
indorſed, it was found to have loſt the privileges of a bill of exchange, 
and that the indorſation imported only the warrandice of an aſſigna- 
tion; and therefore, that recourſe was not competent thereupon. | 


January 1729, Hodge contra Spiers. 


If they loſe TRE Lords ſuſtained action upon a bill of exchange, tho! it had 
their ordinary lien over near twenty years; but here the purſuit was againſt the ac- 
Ind ceaſe tobe cepter himſelf, acknowledging his ſubſcription, and offering no ob- 


” = by a jection againſt the bill, ſave the length of time it had lien over. 


GN June 1728, Hedderwick contra Strachan. -—-- In a proceſs of recourſe 
at the inſtance of an executor, who, after the bill had lien over 
twenty three years in the defunct's cuſtody, proteſted the ſame for not- 
acceptance, drawer had nothing to fay for want of due negotiati- 
on, (becauſe the _— accepter was ſolvent ; but he pled, That the 
bill was null upon the act 1681, as wanting writer's name and wit- 
neſſes. He allowed, that bills are excepted out of this act by cu- 
ſtom, for the benefit of commerce, and by annalogy to the laws of 
trading nations; but then the exception ought not to be abſolute; it 
ought to be no broader than the practice of other nations will ſupport 
it, from whence the exception it copied; and there is no trading na- 
tion in Europe where there is not a limitation upon the currency of 
bills; in ſome, five years, in ſome, ſix, in others ſeven; but not one 
goes the length of twenty. The defence was repelled. 5th July 
1734; relict of George Swan contra provoſt John Campbell. 


B I LL S bear annualrent. See 63 | 


BI. L 8 fall under the aft of Bankruptcy. See Bankrupt. 
ed ag BLANK 


FC 


Blank Writ. | 


' BLANK bill. See Blank writ. 


AS to co-accepters and co-creditors, See Solidum & pro rata. 4 5 
| BI L probative of its date. See Proof. 2 
: BILL granted on death-bed proves not its onerous cauſe, - See 
Prof. ©. | 1% Rea Ty ny 
INDORSEE's private knowledge of exceptions, See Bona. & 


_—_—— 


BLANK WRIT. 
G commerce ar the dee ed ens Fan in TD 


ion could not be objected a poſſeſſor of a blank bond, nolnciation 

upon the debt of the original creditor. Stair, 27th February 1668, Meer 
enderſon contra Birnie. In like manner, a bond granted for the e, 3 

price of land, blank in the creditor's name, out of the hand of the o- 2 

riginal creditor, was found effectual; and that the granter could not 

ſtop payment, upon an alledgance, that incumberances were not purg= 

cd. | Stair, Gosfrd, 19th December 1676, Grant contra Lord Bamff, - 


4 Tux granting of a blank bond found to be a peſing from all grounds But not of 
of compenſation competent to the debitor before the granting of the X<prions at 


bond; but not for thoſe emerging thereafter. Harcus (Compenſation) mergiog, 
January 1687, Grant contra M“ Intoſh, = | ER”. 


4 
— 


Bl Ax k bond requires intimation, and all exceptions emerging be- Blank bond 
| twixt the date of the bond and intimation good againſt the cedent, will requires ! 
be ſuſtained againſt the aſſigney: Thus compenſation was ſuſtained. al 5 
Harcus (Compenſation) March 1684, Sir Godfrey M* Culloch con- emerging, be- 
tra Cleland. The like, June 1733, Baillie contra Dawſon: „ n 
An arreſter was preferred to a party whoſe name was filled up and incima- 


tion, will o- 


in a blank bond; ſeeing the filling up was not intimated to the debi- — | 


* 


tor before the arreſtment. Newbyth, Stair, Gilmour, 11th Novem-; che 
ber 1665, Telfer contra Geddes. — Again, Stair, 1ſt December 
1665, inter eoſdem. The like, Stair, 18th January 1668, Brown 
contra Henderſon. Fountainhall, 11th February 1697, Campbell of 
Ceſnock contra Blackbarony. See alſo, Durie, gth ebruary 1627, | 
Crawford” contra awful. OL A 


A Br Aux bond lying by the creditor at his death, no perſon has 4 Bhut weir 


Tight to fill up his name therein; but it muſt be confirmed as in bonts lying . oh 


agfuncti. Stair, 3d June 1680, Buchannan contra Nairne. Gosford, death.; 
3d February 1650, Earl of Kinghorn contra Ld. of Pittarrow. In 
a reduction at the inſtance of the neareſt, of kin, of a diſpoſition omni- 

um bonorum, in favours of . the reaſon inſiſted on, was, 2 
. | c 2 © 


= as | "Bona 6 male fides. 


| the diſpo ſition has been Gened blank, and probably taken c out of th the 
| defund''s ket after his deceaſe, by the Lady in whoſe houſe he died, 
and the k Filled up with the name of one of her ſons. The Lords 
before anſwer, having allowed a conjunct probation, it came out, That ” 
the diſpoſition was not filled up till after the granter's death, and there. 
fore they reduced the ſame; = tho' the Lady deponed ſhe had his 
order for doing it, yet that being a mandate, perit morte mandatoris, 
yea, tho he had filled it up after his ſickneſs, it was ſtill reducible r 
capite lecti. Fountainhall, 29th December I __ M“ Kenzo Contra 
Sutherland. 


Deciſions Pega act 25h Parl _ 


Tux Lords ſuſtained a blank bond, tho' it was not delivered till 

after the 25th "2.7 16963 becauſe it was ſubſcribed. -before the 

faid ſtatute. . Fo t;th March. 1907, Earl of Leven contra Scot. 

Ta1s act extended to a diſpoſition of Tailzie, blank only in the 

ſubſtitution, ſo as to annul that ſubſtitution, : tho afterwards filled up 

according a Seneca of the Tailzier. Home, rah Jly 1722, 

i tion — ot of Culzean with Arbuthnot. 
l BILL 

That fuch | 


1711, ng indo con- 


— uy e found null 
upon this act. 8th January 1730, executors of Major Robert Walk- 
ingſhaw contra Campbell. 

An a reduction of a bill upon the act 1696, as being blank in the 
-» drawer's name when 1 and the lame being referred to the 
the creditor's oath, he dep xt the. bill was left blank in his 
hands, as a fund of cr the loan of the ſum therein 
" mentioned ; that within two Re ge he Mine made up the ſum, de- 
3 livered it to the accepter, and thereupon ſubſcribed his own name as 
« drawer.” The act ſtatutes, That t the creditor's name be inſert be- 
fore delivery; and ſome of the Lords were of opinion, That by this 
Was meant the delivery of the deed itſelf, which would make the bill | 
in this caſe null; but it carried to ſuſtain the bill, becauſe, in the eye 
ol law, it was not conſidered as a delivered evident, until the money 
was advanced, at which time, and no ſooner, did it commence to be 
wo LENO "Sy 8. Henderſon contra Dancin. 


amt. Ah ttt ti. . 


BONA & MALA FIDES. 


m fd, T*. 3 2 faſtor in Flatden, beiog purſu- 
non prodif . ed for goods ſent him from Eymouth, ſeven days after he was 
{ror deposd by the convention of burrows at Glaſgow ; Alledged for the 
defender, That he was free from the very day the factor was diſcharg- 

ed from his office. Anſwered, The lieges were in bona fide to corre- 


— r „ _ 
ue 


** 


Bona & mala fides. 


— 


tion. Replied, That as he was named a factor without publick inti- 
mation, there was no neceſſity to intimate his depoſition, at leaſt the 
cautioner is not to be burdened with the intimation. The Lords aſ- 


* | | | 
ſued for were ſhipp'd before the commiſſioners return from the conven- 


ſoilzied the cautioner. Harcus (Cautioners) March 1682, Trot- 


ter contra Alexander Young, 


k pn IVATE knowledge of a prior aſſignation was fo far found ſuf- 


knowledge 


Private 
5 of - 


ficient certioration, as to put another in mala fide who obtained a ſe- a prior right. 


cond. Colvill, June 1582, Stirling contra White and Drum- 
mond. A publick infeftment being given to a man and his wife in 
conjunct fee, and a medium impedimentum interveening before don- 


firmation, vi z. a baſe infeftment to a third party, yet the Lords drew 


back the confirmation to the date of the infeftment confirmed, in re- 


ſpect the baſe infefter had acknowledged the conjunct fiar's right, 
in taking the diſponer obliged to procure her conſent to his right. 
Spotiſwood ( Confunct fee) 13th. February, Durie, 4th February 
1629, Home of Ayton contra Home. The like; Durie, 1 hk 
February 1637, Lauder contra Goodwife of Whitekirk. =—--- A 
wadſetter having 92 the ſubject to his daughter and the heirs of 
her body, which failing, to certain ſubſtitutes named, with a pro- 

hibitory clauſe, That the dau; — ſhould do nothing to prejudge the 
| heirs of tailzie, and the daughter making up her titles to the ſubject 
as heir of line, neglecting the entail, and di {poning, the ſame to her 
huſband in her contract of marriage; the huſband uplifting the wad- 
ſet ſum, was found liable to refound the ſame to the ſubſtitutes, there 


being no heirs of the marriage: For, tho' an onerous purchaſer of . 


the wadſet, not knowing of the diſpoſition of tailzie before his pur- 
chaſe, would have been ſecure, yet the huſband having, beſide the 
wadſet, got a plentiful tocher, and having known of the diſpoſition. 
of tailzie, which he had in his _— before uplifting the wadſet 
ſum, this was found to put him in ma 

Weemyſs contra Lord Torphichen. 


Tut poſſeſſor of A bill having raiſed a proceſs for recourſe againſt 


fide. Stair, 25th July 1661; 


Indorite's 


rivate know- 


the drawer, and thereafter indorſed the bill, in a new proces for re- Rage a dae 


courſe at the indorſee's inſtance, his knowledge of the 


ormer proceſs, ceptions com- 


_ which rendred the bill litigious, found relevant to ſubje& him to the He in 282init 


cath of the indorſer. Forbes, 2gth January 1708, Fulton contre of a bill, 


| Johnſton, -In a competition betwixt an arreſter of a bill of ex- 

change and an onerous indorſee, who, at the time the indorſation was 
taken, knew the arreſtment was laid on, and ſaw that the bill was not 
ſigned by the drawer, tho he was named in the body of the bill, but 


got him then to add his ſubſcription, the Lords found it relevant to 
prefer the arreſter, that it conſiſted with tlie indorſee's knowledge, that 


the arreſtment was laid on, before ſigning the bill by the drawer; 
June 1728, Competition betwixt Logan and M*Coull. 


a Baillie's concourſe at nine o'Clock at night in winter, for ſeari 


for prohibited goods, hid in two houſes that were private ones, and, 


upon his delay, taking inſtruments, and giving in a complaint to the 
1 = | Bs +. 8 | Lords 


Tur managers of the manufactures in Edinburgh having required — | 


3 4 8 —_—— 


Bona & mala fides. 


Lords, founded upon ths 8th and 12th acts * W 1700 0 | 
Lords found, That in this circumſtantiate caſe the baillie had not obey Y 
ed the act of parliament; for they thought that magiſtrates might 
required to give their concourſe at any time, whether by day or by 
night, except from ten at night to five in the morning; and found, 
that the informers were not bound to deſcribe the houſes, inhabitants, 
or maſters where they craved the ſearch to be made; but the baillie was 
nevertheleſs aſſoilzied from the fine, becauſe of his Probabi lis ignorantia 
Juris. Fountainhall, 3oth November 1703, Fairholm contra War- 
render. The Lords found it unwarrantable in a meſſenger to commit 
one to priſon by virtue of a caption for debt, after intimation of a fiſt, 
upon a bill of ſuſſ , Obtain'd by the priſoner, altho' he was in the 
= meſſenger” s hands before the ſiſt * intimated or procured; but the 
meſſenger, in reſpect of his probabilis ignorantia juris, was not found 
liable to pay any expences to the priſoner, upon-account of his incar- 
 ceration. Forbes, 27th July 1710, Lamb contra Cleland and Gibſon, 
7 tes were found liable in a ſubſidiary action for the debt, 
| kadis refuſed to receive the debitor into their priſon; tho required 
by a meſſenger in virtue of a caption: And it was found no ſufficient 
excuſe, that an atteſted double of an expede ſuſpenſion vas intimated to 
them in behalf of the debitor, for they ought: to have regarded nothing 
but the ſuſpenſion itſelf. - Forbes, zd December 1709, Sir John 
M. Kenzie of Cout contra magiſtrates of Inverneſs. is be does not fave 
from recognition, that the vaſtal difpon'd through 1 ignorance of the law, 
and not by contempt or ingratitude. Stair, 5th February 1663, Lady 
Carnegy contra Lord Cranburn. -—- A relict having confirmed a bond 
bearing annualrent, and uplifted her third of it, which ſhe had no right 
to do, 12 heir's tutors were found liable for the ſame, 0b negligentiam, 
in not purſuing for repetition, and ignorantia juris was not ſuſtained as 
a e for them. IT, ug Jatmary 185 ap contra 
W 


command Ina fubGdiary action ks a Goaler's relict (as 88 him) 
d ſuperior, for his ſuffering a priſoner to eſcape, the Lords aſſoilzied the relic, 

| fer bore le be becauſe it behoved her huſband to obey the magiſtrates. Fountain- 
15th November 16 9, Williamſon contra ir Patrick Threap- 

"2 — — Found, That tho a wife was acceſſary to a ſpuilzie com- 
mitted by her huſband, y et after his deceaſe ſhe cannot be purſucd for 
the fame. Balfour (Zluchand) gth November 1565, Crichton contra 
Crichton. Maitland, 27th November 156 5, B contra Somer- 

: vell. — As alſo found, That altho a decreet of ſpuilzie and ejection 
© was obtained againſt 'a huſband and his wife as joint actors, yet it 
receive no execution againſt the wife or her executors. Balfour 

— 8 e I 41 1, Wardlaw Frames Id. of Torrey $ 
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rie. See Spuilzie. | 


PRIVATE knowledge of an 8 "OO not the debitor * 
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Bona Fide Conſumption. 


HE who has a decreet ina donble poinding for a principal . Fe 
L 1 byruns againſt a principal party not compearing, he will bruik rien of _ 


| the duties received fo long as the decreet ſtands unreduced; becauſe of che value 


the decreet and act of parliament make theſe duties fructus bona fide or price of the 
perceptos ; but he may be decerned to pay back the prin ban, if es 
the party who was abſent, now purſuing, ſhow manifeſtly that his 

was a preferable right. Haddington, 18th July 1610, Johnſton con- 

tra Ireland. --— A party receiving an ox by miſtake; which was ſent 

in complement to another, and the receiver ſuppoſing it ſent by ſome. 

friend in the country who had forgot to write with it; and confum- 

ing it in his family, the Lords, in a purſuit for the price, repelled the 

defence of bona fide receptum & conſumptum, and found him liable, 

as having the. ox, ine cauſa, Fountainhall, 2gth November 1698, 

Finlay contra Monro. | ; Rs 7 


AN adjudication, long after the expiry of the legal, being reſtricted ll, 
| toa ſecurity, becauſe more was adjudged for than was due, the Lords 3 | 
ſound the rents intromitted with after expiry of the legal, while 35 2 mr 


adjudger bona fide conſidered himſelf as proprietar unaccomptable, did gion of a 
yet impute to .extinguiſh the adjudication. * January 1720, extinguiſhable 


Walker contra M. Fherſon and Forreſter. -—- The like, 20th June pee per- 
1722, betwixt Rutherford and Crombie. February 1732, Bal- fon. 


four contra Wilkieſon. See Bruce, 21ſt January 1715 Erſkine con- 
tra Hamilton. A Lady being provided in her contract of marria 

to the houſe and parks idefnitel , and the Lords having found the 
proviſion was to be underſtood of {och parks only as the husband kept 
for the uſe of his family, not of ſuch as were ſet out for rent; they 
now found, That ſhe could not retain the rent of theſe, as fructus bo- 
na fide percepti, even before. interlocutor, in reſpe& ſhe had a join- 
ture out of the eſtate by way of annuity, in payment whereof the rent 
of theſe parks ought to be imputed pro tanto. Harcus, (Eſcheat) - 
March 1683, donatar to Buchanan's eſcheat contra his relict. -—— Tho 
an appriſing was declared extinguiſhed within the legal, yet a part of 
the compriſed lands coming in the perſon of a ſingular ſuccefſor to the 
appriſer, was found Zitulus bone fide: againſt repetition of the fruits 
intromitted with by the ſingular ſucceſſor; but found, That if there 
was another debt due to him the time of his introrniſſion, by the party 
whoſe lands were appriſed, it ought to be applied towards the ſatisfacti- 
on of that debt. e Comprifings) - January 1683, Lady 
Hiſleſide contra Baillie of Littlegill. 1 „„ OY 


Ix a ſpecial declarator of a rebel's liferent eſcheat * an intro- f fe d. 

mitter with his rents, the Lords found his preceeding intromiſſions to a righe 

have been bona fide, the fruits being percepti & conſumpti by the de- good ex facie; 

fender, who was never interrupted in his poſſeſſion by the ſuperior's 4 In 

donatar ; and this, altho' the defender's right was granted after the re- 

bellion, which was found ſufficient for bygones, but not to defend him 

for time coming fince the citation in the ſpecial declarator. Durie, 

19th February 163 5, 2 contra Stewart. A. creditor to 
2 | | * 
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a father, being by him put in poſſeſſion of ſome of his ſon's lands for 
ſecurity of the debt; the defence, That the ſon's right (whoſe adminj- 
| ftrator the father was) had never been intimated, was found ſufficient * 
to liberate that creditor, when purſued by the ſon for bygones. Durie, 
2d December 1635, Home contra Lady Haddington. ---- A lady be- 
ing provided in her contract of marriage to a liferent of ſome tiends in 
her huſband's perſon for many years to run, purſuing a party who had 
compriſed theſe tiends, and intromitted after diſſolution of the mar- 
riage by divorce; the Lords found him not liable for bygones, not- 
withſtanding her PEO right, becauſe he was bona fide poſſeſſor. 
Durie, 2 1ſt March 1637, Lady Manderſton contra Ld. Renton. ----- 
Found that the courteſy being a benefit competent to the huſhand, 
who did not ſeek the ſame conform to the cuſtom of the kingdom, 
therefore his executors could not purſue for it, eſpecially after a tract 
of ſeveral years, where the rents of the lands were bona fide uplifted 
by virtue of an heritable title, competent to one who had bought the 
lands from the heireſs's heir. Durie, Spotiſwood, (CurialitaS Igth 
| January 1636, M*Aulay contra Watſon. ---- Found that an heir, pur- 
ſuing a proceſs of aliment againſt his mother liferentrix, wilt get no- 
thing modified for the years preceeding the ſummons, the defender 
having bona fide conſumed her whole annuities theſe yeats : and the 
liferented lands not being ward lands, which, by act of parliament, are 
| burdened with the heir's aliment, but lands feu or blench, to which 
the act is extended by practick only. Harcus, (Aiment) Falconer, 
27th November 1685, the heir of Kirklands contra his mother. A 
biſhop having granted a liferent commiſſion of the office of procurator- 
fiſcal of his commiſſary court, and a ſucceeding biſhop having turned 
; him out, and given a a ce to another, who continued in poſſeſ- 
fion ſome years ; but the liferent commiſſion being thereafter found ef- 
fectual, and the party reponed to his office by ſentence, he inſiſted a- 
gainſt the other for the interim profits, as to which the exception was 
ſuſtained of bona fide conſumption, Durie, 17th February 1624, 
Thomſon contra Law. | . | 


Poſſeſfionu- A TExAnT'stack having been reduced, becauſe it bore to be ſet by 
yy? right a minor with conſent of his curators, and yet none of them were ſubſcrib- 
* ing, and now the tenant craving allowance for expences of the meliora- 
tions and improvements he had made of the ſubject during the firſt fix 

ears of the tack, he having poſſeſſed in all about twenty years; the Lords 

ound him mala fide poſſeſſor, becauſe of his null tack, and therefore 
that he could have no allowance for his improvements; and that if a- 
ny were due, they were more than compenſated and. reimburſed by 

his long lucrative poſſeſſion poſterior thereto, tho” this /utrum was the 
effect of theſe improvements. Fountainhall, 2d January 1711, Lady 

Cardroſs contra Hamilton. ---- In a procefs at the inſtance of the kings 
adyocate againſt perſons excommunicated, for the value of the corns 
growing upon the lands poſſeſt by themſelves, divers years after the ex- 
communication; the Lords allowed them defalcation of the ſeed, tiend, 
ſervants fees, and other expences of labouring the ground and winning 
the corns; but refuſed to allow any deduction for the entertainment of 
themſelves and families; and repelled the defence of bona fide percep- 

ti & conſumpti, in regard of the preceeding excommunication: And as 
to the rents uplifted by them from their tenants, they decerned againſt 
7 * VVV 


_— 


he had obtain'd a decreet of valuation of his tiends, wherein they were 


5 ſtanding decreet of modification and locality. Fountainhall, Forbes, 


ſo effectually extinguiſned by the huſband's death, within year and 


by his ſuperior, and contained no clauſe bearing relation to the contract 


infeftment, being purſued by a party having a prior infeftment, 3 — 
ſafe quoad præterita before the interruption, as being Fructus bong interpellation 


ſuer was firſt inf 
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the horn, but, before his liferent eſcheat was gifted,” ſuſtained as a | 0 
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them and the tenants conjunctly and ſeverally therefor, Durie, 26th 
June 1 629; king's advocate contra excommunicates.— In a proceſs 
at a miniſter's inſtance for ſtipend, founded upon an old decreet of mo- 
dification and locality, it was pled for the defender, That ſome years ago 


* 
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valued at a leſs duty than the proportion of the ſtipend impoſed upon 
his lands by the old decreet of locality : And tho' his decreet of va- 
Juation ſtands now reduced, by the overſight of not citing the mini- 
ſter, yet, while it ſtood, he could be liable to no higher duty than 
conform thereto, and that he was at leaſt bona fide poſſeſſor. The 
Lords repelled the defence of bona fides, in reſpect of the miniſter's 


July 1708, Reid contra Maxwell. ---- A wife's right in lands con- 
ſtituted by infeftment, taken in terms of her contract of marriage, is 


day after the marriage, that it does not afford her. even a colourable 
title of bona fide poſſeſſion to make fruttus perceptas & conſumptos ſuns; . 
tho the infeftment proceeded upon a new right granted to the huſpand 


of marriage. Durie, 16th November 1633, Grant contra Grant. 


A DonaAT1on by a huſband to his wife being revoked by a po- private 
ſterior donation ts the children, in accompting for the interim profits, knowledge of 
the wife was conſidered as a mals fide poſſeſſor, becauſe ſhe knew of ah.. 
the right made to the children; for, tho in every caſe private knowy- Sales 
ledge infers not mala fides, the caſe of a mother knowing the right 
of her own children is ſingular, ſeeing ſhe was thereby obliged to 
have ſought tutors, and preſerved the right. Stair, 2oth November 
1662, children of Wolmet contra Douglaſs and Cunningham. A 
relict was decerned to repete rents of lands which were provided to 
her in liferent, in reſpe& ſhe had conſented to the alienation thereof 
made by her huſband in favours of the purſuer. Durie, 22d March 
, contra Chiſnolm. e 


A Pak r v poſſeſſing without interruption, by virtue of a poſterior If a per- 
ment without 


fide percepti & conſumpti. Durie, 26th January 1636, Borthwick will induce 
contra Ker. Durie, 2 March 1624, — — tenants of * 
Lunbenny. In a reduction of a feu ob non ſolutum canonem, Found | 
the defender was in bona fide not to pay the ſame, having the firſt 
diſpoſition of the ſuperiority from their common author, .tho' the pur- 

* and the purſuer having done nothing upon his 


night to make interruption, Dirleton, 14th December 1676, Earl 
ot Argyle contra Lord M Donald. An adjudication with a decreet 


of mails and duties againſt a perſon after he was year and day at the 


title of bona fide poſſeſſion to the adjudger, till he was interpelled 
2 decreet of declarator of the liferent eſcheat. Forbes, 26t 
ovember 17 12, Douglaſs contra Chat to 
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. BONA des was found to defend a tackſman of tiends from by 

right, if it will gones, tho' the ſetter's right was reduced in parliament. Stair, 19th 
Fan agent July 1664, Douglaſs contra Ld. of Wedderburn. _ 


the acquirer : | ELD _ PEN 
without inter- IN a ſpecial declarator at a donatar's inſtance againſt the rebel's re- 


Fellation. lit, it was alledged for the defender, That ſhe conſumed and diſpoſed  - 
Defingess Of ſome part of the goods acclaimed for the defunct's funeral expences, 
goods intro- her mournings, and maintenance of the family till a term, and the 
—_— m goods were ſo employed before the gift or declarator, and the defender 
| beforchize- was in bona fide to do fo, not knowing of the rebellion. The Lords 
Cheat was gif- ſyſtained the relict's bona fies. Harcus (E/cheat) — March 1686, 


ted. Lady Eccles contra Mr. James Douglaſs, 


| Oneheirpor- IN a purſuit for the half of the bygone mails and duties, at the 
tioner intro- inſtance of one heir portioner againſt another, the defence was, That 
micziog with the purſuer having gone to Barbadoes, and being repute dead, I ſerved 
rents, believ- ſole heir, and the bygones are bona fide percepti & conſumpti. An- 
* «her ſwered, The preſumption lies for the purſuer, That he was ſtill alive, 

and his father appeared before the inqueſt, and proteſted accordingly. 

The Lords repelled the defence. Fountainhall, 12th February 1697, 


Cockburn contra Robertſon. 


Minty qui non Tux Lords having found a compriſing extinct by intromiſſion with- | 
r Hang in the legal, and yet refuſing to turn the defender, being minor, out 
4 poſſeſſor 5 of poſſeſſion, becauſe of the maxim, Minor non tenetur placitare, &c. 
cho' bis right In a purſuit after his majority, he was found to be a bona fide poſſeſſor 
| duced after guoad the bygone rents. Fountainhall, gth December 1684, Falco- 
majority. ner contra Kinnier. E | W 


Bonafidepoſ. AN heritor poſſeſſing his own tiends by virtue of a tack from ano- 
ſeſſor of tiends ther, as tackſman, found to be bona fide poſſeſſor, until interpelled 
by the real titular. 25th June 173 1, Sterling of Herbertſhire contra 
Feuars of Denny. In a purſuit againſt feuars at the titular's in- 
ſtance, for the tiends of their lands intromitted with by them, the 
defence pled for bygones was, That they had been in uſe, paſt me- 
mory of man, to pay a certain duty, in name of tiend, to the mi- 
niſter of the pariſh, preſumed to have had a title, ſince no other titu- 
lar did appear; and therefore, guoad the reſidue, they were bona fid? 
poſſeſſors. Anſwered, Miniſters have a right to maintenance out of 
the tiends, but cannot be preſumed titulars, eſpecially fince the act 
1690, giving to the patron the ſmall ſhare of tiend that then remain- 
ed with the clergy; and the receipts of tiend-duty taken from the 
miniſter by the heritors deſtroy this preſumption, bearing, Tiends pay- 
able to him the miniſter out of the lands; ſo that the receipts do not 
ſo much as inſinuate that the miniſter was titular, or had a power to 


— 
t 


þ diſ the whole tiends. Found, That the ſums paid to the mi- 
= niſter do not exoner the heritors from paying the remainder of their 
= tiends to the titular ; and found them liable Br forty years preceeding 
= the citation. 25th June 1731, Sterling of Herbertſhire contra feuars 
=_— of Denny. This deciſion was reverſed by the houſe of peers, and 
; payment to the miniſter for forty years was ſuſtained as bona fide 

| , payment quoad the whole tiends, which ſeems to be reaſonable, for 

the heritor muſt uplift the tiend, to fave it from periſhing in the of 
88 | 8 ; 2" x ag 
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Bona fide Payment. 
18 hands, and it would be hard to oblige him to be another man's 
factor without a ſalary. | pi | rants 


Tux Lords refuſed to ſuſtain proceſs for byrun duties payable out Male fel 
of the defender's lands, where the purſuer had not been in poſſeſſion, cons" a 
but kept his proceſs in agitation for an hundred years; but ſuſtained it ther ic will 
only from the laſt wakening, theſe duties not being contained in the ge, Ye. I 
deſender's infeftments. Gilmour, January 1666; Lord Juſtice litiſconteſtati- 
Clerk contra feuars of Coldin yu ---— A tack of tiends quarrelled oo, or decrtet. 
by r eduction, as ſet by a parſon after he was deprived, the decreet | 
was declared by the Lords to take effect a tempore litis conteſtatæ. 
Haddington, 2d June 1610, Hunter contra Lord Sanquhair. ---- In 
a reduction of a tack of tiends, the Lords did not give it effect 
from the time of the failzie, ſed a tempore litis motæ only. Hope 
( Reduction) 4th March 1617, Seaton contra Seaton. In a redus 
tion of land- rights, it appearing by the purſuer's production that he 
was clearly preferable; the defender was found liable to accompt for 
tte mails and duties from the citation. Stair, -Gosford, 23d February 
1672, Gray contra Watſon, ---- In a reduction and improbation of a 
| diſpolition granted to a woman, and aſſigned by her to her huſband in 
their contract of marriage, the huſband was not found liable for the 
bygone profits from the citation, but from the time only that clear e- 
vidence was brought of the nullity and falſhood of the diſpoſition. 
Stair, 15th July 1675, Fulmarton contra Lutefoot. The alled- 
gance of improbation, which is ordinary and of courſe, not being 
- ſuſtained, but reſerved, was not found to enduce mala fides. Stair, 
14th December 1677, Dick contra Oliphant. -—- An executor no- 
minate being appointed by teſtament to lay out a ſum upon a tomb to 
the defunct, and having begun the work, was found not to be put in 
mala fide to complete * ſame by a proceſs of reduction of the te- 
ſtament; and therefore, the expence of the work was allowed out of 
the firſt end of his intromiſſions, tho? the teſtament was afterwards re- 
duced upon this plain ground, That the teſtator was in extremis, and 
inſenſible, when made to ſubſcribe the teſtament. Fountainhall, 2oth 
February 1712, Moncrief contra Monipenny. -—— The Lords, ac- 
cording to the circumſtances of the caſe, may ſometimes reduce a writ 
ab initio, and ſometimes à tempore litis conteſtatæ: Thus they redu- 
ceda bond and tack of tiends granted in lecto, a tempore litis conteſtatæ 
only. Auchinleck (Reduction) roth February 163 5, Lord Balcarras 
contra Ld. Ardroſs, | | | 3 
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Hon Fide Payment. 
. * that a tenant was in bona fide to pay his mail to his ma- Tenants pay- 
II ſter, altho it was notour that the maſter was guilty of high treaſon; 8 heir rents, 
but the proceſs was only in dependence in parliament, and no ſentence : 
of forfeiture pronounced. Maitland, 14th May 1 555, abbot of Bal- 
merinoch contra Grange-Durham. A rebel dying after the term 
of payment of farms his lady's joins by a former husband, and 
UUW E e 2 . | 
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bes. — The Lords found, That payment made by a tackſman to the 


ther he offered to prove heritably infeft, was repelled, becauſe the de- 


| to 
2 miniſter af- 


dern be had fal. PAYMENT: to miniſters who had fallen from their right, not hav- 


the tenants having paid their lady thereafter, who was infeft ; this was 
found bona fide payment as to them, when afterwards purſued at the 
inſtance of a donatar to his eſcheat, only action was reſerved to the do- 
natar againſt the lady, and the tenants ordained to furniſh him probati- 
on, which might verify her receipt of the farms whenever the donatar 
ſhould purſue her. Durie, 24th July 1624, donatar of Sir William 
Stewart's liferent contra his lady's tenants. ---- Tenants are not in bong 
| fide to pay their duties to their maſter who is in non- entries, after the 
action of non-entry intented againſt them, but ſhould ſuſpend upon 
double poinding. Haddington, 14th December 1622, Viſcount of An- 
nand contra Scot. In an action at the inſtance of a prelate againſt 
intromitters with tiend for payment of the old duty, the lords found 
this exception relevant, v/z. That they had paid to their maſter, who 
ſet the lands with the tiend to them for a certain duty, as for ſtock and 
tiend undiſtinguiſhed. Gosford, 24th November 1671, Urquhart con- 
fra Ld. of Friergrees.--— And this, altho' they had made payment to 
their maſter, even after they were cited in this cauſe, becauſe the te- 
nants could not know what part of their duty to retain upon account 
of the tiend. Durie 21ſt March 1628, Murray contra intromitters 
with tiends. An exception againſt a ſpulzie of tiends, That the de- 
fenders had paid their old duty to the miniſter for the year libelled, by 
order of the purſuer's chamberlain, ſuſtained, notwithſtanding there 
had been an inhibition execute the year preceeding, ſeeing it was not 
renewed for the year controverted. Durie, 13th February 1627, Earl 
of Linlithgow contra Menzies. A ſpulzie of tiends was elided by 
this exception proponed by tenants, viz. That they had paid to their 
own 15 who was heritor of the ground ; which the Lords found 
| bona fide payment, notwithſtanding an inhibition of thoſe tiends ſerved 
and intimated to them. Durie, 13th December 1627, Hepburn contra 
tenants of Fairnflat. — After inhibition of tiends, the tenants gontinuing 
to pay to the perſon in poſſeſſion as formerly, theirdefence was repelled, 
becauſe there could be no preſumption of bona fides after inhibition. 
Durie, 27th March 1628, Lord Blantyre contra pariſhioners of Both- 
well. A tenant having paid his rent bona fide to the deceaſt heritor's 
| ſecond ſon, held and and reputed apparent heir, in reſpect that his eldeſt 
brother was long abſent out of Scotland, and thought to be dead; the 
Lords ſuſtained the payment as ſufficient to exoner him at the inſtance 
of one pretending right to the faid-rent by affignation from the eldeſt 
brother. Forbes, 22d February 1711, Terſie contra Burnet and For- 


apparent heir who ſet him the land, and made before any intimation to 
him of a decreet of preference at the inſtance of a liferentrix who was 
 infeft, was made bona fide, tho the proceſs for preference commenced 
before the ſett, whereby the ſubject was rendred litigious. Bruce, 

. MS. 4th July 1716, M*<Gill contra Crawford. A tenant's excepti- 
on of bona fide payment to another before intenting of the cauſe, which 


fender had paid two years immediately ing the year in contro-, 
verſy tothe purſuer's author. Durie, 18th June 1629, Porterfield con⸗ 
tra Cunningham. eee 1349 | . 


ing obtained preſentation and collation, was ſuſtained, becauſe, not- 
Py”. „„ withſtanding 
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withſtanding they were allowed to preach, and the heritors were not 
interpelled by the collector of the vacant ſtipends. Stair, roth Fe- 

bruary 1666, collector of the vacant ſtipends contra pariſhioners of 
Maybole. | | —_—_ 

- PAYMENT being made to one confirmed executor -qua neareſt of Payment 
kin to the creditor, the ſame was ſuſtained, tho' the creditor was ho is nor che 
a baſtard, and could have no neareſt of kin, which the debitor was true creditor. 


ate 


not bound to know. Durie, 18th March 1626, Paterſon contra 


executors of Paterſon. ---—-- The like, Gosford, 25th July 1676, 
Thomſon contra Moubray. ---- The Lords found, That a debitor to | 
2 rebel, whoſe liferent eſcheat was gifted, was in bong fide to pay him, 
and accept of the rebel's diſcharge quocunque tempore, before the ſpecial 
declarator ; and that a general declarator does not put the rebel's debi- 
tor in mala fide, the citation being only general at the mercat croſs. 
Newbyth, 1oth January 1666, Pennycuick contra Lord Rutherford. 
--— The like, Durie, Spotiſwood, (Eſcheat and Liferent) 3 iſt Janua- 
y 1628, Ld. Cleghorn contra tenants. Haddington, roth February 
1610, Blackburn contra Wilſon. —— Payment bona fide of a particular 
bond was ſuſtained, tho after intenting of reduction, ſeeing there was 
no ſpecial reaſon of reduction filled up as to the bond in 2 | 
Stair, 19th July 1662, Mo ory chagrin — The pur- 
chaſer of an eſtate, upon which there was an infeſtment of annyal- 
rent, having made payment of the ſame to an heir who had only a 
general ſervice, and had not eſtabliſhed the infeftment in his perſon, 
this was not found to be bona fide payment, becauſe he might have 
ſeen the infeftment in the regiſter, and ought to have known the de- 
fect of the creditor's title. January 1729, competition betwixt - : 
Lord Halkerton and Drummond. ----- The relict hath no direct action . 
. againſt her huſband's debitors, unleſs ſhe is confirmed, but only a- 
gainſt his executors ; and therefore it was found unwarrantable in de- 
bitors to pay her a third of their debts without ſentence :_ And, not- 
withſtanding thereof, they were obliged to pay the whole to the exe- 
cutors without any defalcation. Durie, gth December 1628, Mackie 
contra Dunbar. 5 


Ax arreſtment being laid in a perſon's hands in the common edic - Payment to 
| tal way, when he was beyond ſeas in his majeſty's ſervice, and he fed urge 
| having alſo paid the debt before the furthcoming was raiſed, the arreſt- conveyance in- 
ment never having come to his knowledge; yet the Lords repelled timare, bur ooc 
this defence, and ſuſtained the arreſtment. Fountainhall, le, —— . 
22d July 1701; and 16th December 1703, Blackwood contra Earl I 
of Sutherland. Intimation of an aſſignation being made only to a | 
cautioner, the Lords found that the principal was in bona fide to make 
payment to the cedent, ſo as to liberate him and all the other cautio- 
ners, no intimation being made to him. Haddington, 23d February 
1610, Lyon contra Law. The like where intimation was made at 
the mercat croſs of the head-burgh of the Shire, which was no regu- 
lar intimation. Durie, 21ſt July 1632, Home contra Home. ——_ 


| ADzz1Tox having tranſafted with the ſuppoſed creditor, and ob- dend t 
tained his diſcharge, his bona * only found relevant for what payment. | 


/ 


« » As 


Td Bond of Preſentation. 


was truely paid. Stair, 19th July 1665, Johnſton cottra M*Grigor 
The like, Stair, 14th December 1661, Homes contra Bonnar. 
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BOND of PRESENTATION. 
bein having en bond & preferitation with 3 can. | 
r. ms = Lords n kat tho' 2 dd N 


terms ab che tend at the time and place of preſentation to receive him, yet this 
— 6 ta. did not excuſe the other party's abſence ; hut found that the cautio- 


leatbereupon ner, for his own liberation, ought to have preſented him at the place 


and time appointed, and taken inſtruments, if there was none to re- 

ceive him off his hand, after. the example of uſing an order of re- 

demption. Fountainhall, 22d November 1695, Pitbladdo contra 
Mayne. | | | 25 8 


. 


Ames in im- A Bop of mann found implemented, tho' the debitor was 
klementing. not produced ti 


a day after the time appointed, which being modica 
mora was not regarded, unleſs the creditor could inſtruct ſome detri- 
ment by the delay. Stair, 12th February 1663, Earl of Southesk 
contra Broomhall. Stair, 16th November 1672, Kennoway contra 

| Davie. A party having given bond of preſentation for a man un- 
der caption, and failing to preſent him at the day, but offering yet 
wd produce him, cum omni cauſa; the Lords granted him a new day. 
Auchinleck, (Caption) r4th, Durie, 22d January 1629, Scrimzeour con- 
tra Lawſon. -A perſon obliged to preſent a rebel upon a preciſe day, 
betwixt two and three, not having offered him till between ſeven and 
eight, being charged for the debt, faſpended upon this reaſon, That their 
journey was retarded ſome hours, upon account that the day of pre- 
ſentation was a publick feaſt day by authority; and that the rebel was 
carried to the purſuer's houſe, and offered to him, but he refuſed to ac- 
cept of him; and the defender, not being maſter of the caption, could 
not put him in priſon ; the Lords ſuſtained the reaſon, the ſuſpender 
giving his oath that the feaſt was the reaſon he was not preſented at | 
the preciſe hour, and burdened the ſuſpender to preſent the rebel, 
cum omni cauſa, within fifteen days. Harcus, (Caption) zd March 
1682, Richard Ockley contra Grierſon of Lag. 


Proafes for A PARTY having granted a bond of preſentation for a priſoner, to 
tor preſenting. preſent him at a day; and then appearing an aſſerting, f ak the pri- 
Ioner having fallen fick, he was willing again to bind himſelf to pro- 

duce him within a few Weeks thereafter, which the creditor refuſed; 

the Lords found, That even tho' the cautioner ſhould prove that the 

xoner was really ſick at the time prefixt, this did not free him, ſeeing 

did not offer to preſent him when he recovered, and therefore found 

the cautioner liable. Fountainhall, 12th February 1704, Callender 

contra Bruce. One being purſued upon a bond of preſentation, it 

. was not ſuſtained as a good defence, That preſenting the debitor had be- 

come factum impreſtabile, he having been taken priſoner by virtue of 
another caption ; for tho ſickneſs, Teath, or other accident, occurring 

| | CIO | | not 
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115 
not by the debitor's fault, is relevant, if the party be offered ſo ſoon 
as the impediment is removed; this cannot be extended to any _— 
diment by the debitor or his cautioner's fault; Stair, 7th July 1681, 
Polſtead contra Scot: | | | _ 
A PaRrTy having Nen bond to preſent one, who was priſoner Clauſe * 
| for debt, by a day, without an expede fuſpenſion, paſt bill, or fiſt of fscn fl of . 
execution, otherwiſe to pay the debt ; and having accordingly preſent- 
cd him to the meſſenger that day, but the party himſelf producing an 
atteſtation that he was inliſted as a dragoon, which, by act of parlia- 
ment ſecures him againſt all perſonal diligence; the bond was not found 
fulfilled, ſeeing the debitor was not preſented free of all impediments, >©© 
to be diſpoſed of as freely 'as could have been done at the time the 

bond was accepted of in place of his perſon. | Forbes, 21ſt, Fountain- 
hall, 22d July 1710, Henderſon contra Graham; "4 


—— 


GroLN or ſtrayed goods may be recovered ſummarily without $10 „ , 
8 proceſs or ſentence, even from poſſeſſors bona fide who have paid may be 1 
an onerous price. Stair, 7th July 1671, Strachan contra Gordons. 


. 
* 
. 
* 


mans. 


| | | | King may 
Founp, That the king may enter brevi manu to any part of his **<rbrevims- 

annexed property, whereof. the feu is not lawful, withou any Warn- bon of bis 

ing or other order, Haddington, February 1598, Ld: of Creech? + rag 


contra Murray. | ad been. 
| + 8 | of oa KAlienated. 
Ix a ſpuilzie of tiends, the Lords found, That altho' the purſuer had Intromiſſioa 
no right thereto, and that the defender alone had right to the fame, pith nnd 

pet the defender could not, brevi manu; without, warrant of a judge 
or ſentence, enter himſelf to the poſſeſſion of the corns which were 
ſown and win by the purſuer from off the lands pertaining to the ſaid 
purſuer ; and that he could not take the tiend at his own hand, without 
concourſe or conſent of the purſuer. Durie, Spotiſwood, (Ejection and 
POE) Auchenleck, (Spuilze of tiends) ult. January 1628, Na- 

ith contra Home. A perſon having right to tiends, and uſing 
Inhibition thereon, cannot turn out the — brevi manu, if he 


anuary 1665, Ld. Berford 


has any pretence of a title. Stair, 2/7tl 
2 Kingſton. . 18 ; 


Fouxp, That the donatar to the eſcheat of a party denounced for n 
a crime, may, brevi manu, intromit with the _ moveables, but bier man in- 
eannot enter to poſſeſs his lands, which fall not under fingle, but life- — 
rent eſcheat, and ſo muſt abide a declarator. Haddington, penvlt. bels move. 
January 1593, King contra Seaton. -— Lords, and baillies of regality, ables. 
ving right to the eſcheat of tranſgreſſors, without being accomptable 
to the king, may, brevi manu, intromit with the eſcheat goods with- 
out a declarator, Stair, 6th December 1672, Innes contra Dow. 
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\ | 
1 a 2 DD DLER having left his — in a creditor's hand, for ſecurity 
His =: of the debt, the creditor, by warrant of a magiſtrate, cauſed inven. 

tar and price the ware, and diſpoſed upon the ſame ; this was found 


not relevant: For, the pack being impignorated, the defender could 
not appriſe it ſummarily, but behoved to take a ſentence to poind the 


. ſame. Stair, 3d. January 1667, contra 8 A tackſ 
21 having, in ſecurit of arrears due by him, ' diſponed to his ma- 
OY corns, and further obliged himſelf to pay the ſum 


at a term, with liberty to maſter, in caſe of Gailzic failzie, to intro- 
mit brevi manu; the maſter was found entitled to intromit at his 
own hand, without neceſſity of declaring the failzie by the authority 
of a judge. Aſs 19th December 1661, ewe: contra Counteſs of 
ö Murray. arty) 
— TE Lank thought, that 8 a tenant ſteals off his corns as ſoon 
an as reaped to another heritor's ground, the maſter may reap the reſt, 
and ſtack them for conſervation, but may neither caſt them in, nor 
diſpoſe of them without a decreet and formal poinding of the fume 
Fountainhall, 25th June I 700, Lord Salton contra Club. 


Cuſtody of FounD that a pupil, tho' above ſeven years old, cannot be = 


| e ee ta- brevi manu by the tutor from the mother, without authority of a judge, 
nan but muſt be reſtored again, altho' the tutor's intromiſſion was by the 


father's expreſs order on death- bed. Colvil, al you 1579, Lady 
Giffane contra Ld. Caldwallis. | * 1 | 


If a miller A MILLER cannot lawfully eier horſes and meal abſtracted from 


: his miln, contrary to his right of thirlage, upon pretence of the ſtatute 


mens iclee of king William giving that power, tho he prove ſuch ſeizures to have . 
Ged. aa. been cuſtomary in the neighbourhood. Durie, 22d January 1635, 
Menzies contra M Kay. Durie, 14th March 163 5, inter eoſden. 

But in a proceſs of ſ in the like caſe, the defender founding upon 

the above ſtatute, Lords ſuſtained the defence as to the ſacks of 

corn, and aſſolzied the defender from reſtitution thereof, but found 

him liable for reſtitution of the horſe. F ons; 1ſt December 1683, 


Thin contra Scot. 


1 ProPRIBTAR — hinder the building „ 
| Era going, without neceſſity to detriment ; but > fa a walk-miln was 


liſhed BY once eſtabliſhed, and a . miln wy hours, it was found, That the 


| mar, proprietar upon whoſe ground the dam encroached, could not, brevi 


manu, without authority of a judge, demoliſh the dam or miln. Stair, 
Dirleton, 22d June 2 90 Hay of Strowy contra fuers, 


IP the maſter can diſpoſſe T1 the tenant brevi manu, where he has 


ced to remove without warnin See Removin 
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Burgh Royal. 7 5 
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BURGH ROYAL 


viſtrates within burgh to continue longer than a year, as now he had 


15 the Lords found the reaſon of ſuf penſion relevant. Stair, Dirleton, 
2d January 1668, Wilſon contra magiſtrates of Queensferry. The 


old council yearly at Michaelmas muſt chooſe a new council; but that 
imports not that every perſon in the council muſt be changed, but only 
; and theſe two councils, with the deacons of the 
trades, elect the provoſt and baillies, dean of guild, treaſurer, and all 
officers within burgh. . Stair, 27th January 1681, Jack contra town 
of Stirling. No perſon can continue to be provoſt, baillie, trea- 
ſurer, dean of guild, or other officer within burgh, except councellour, 


more than two years. Didem. A burgh is not obliged to erect 


deacons of trades, unleſs where the good of the town does ſo re- 


quire. Stair, 2oth January 1681, trades of Bruntiſland contra the 
--- The acts of parliament providing, That officers in burghs 


town. 
ſhall be traffickers, concern only the office bearers, and not the coun- 


cellours. 26th February 1736, trades of the burgh of Dumfriſe contra 
magiſtrates and town-council, = 055 e ee 


7 PARTY ſuſpending a charge to accept of the office of baillie 
7 A of a royal burgh, upon the act 1469. C. 2gth, prohibiting ma- 


Ser of the 
burgh, 


Governmene 


Tux bakers of a royal burgh being incatceratedl by the- thagiſtrates f 
a ak of x J. ugh bg Fer bythe mages cc 


for inſufficient bread, the Lords refuſed their bill of ſuſpenſion, 


they gave obedience, conſidering, that this was a matter of govern- 


ment proper and competent to the magiſtrates. Fountainhall, th Ju- 
ly 1696, bakers of Glaſpow contra magiſtrates there. M: ziſtrates 
may impoſe a ſtent for the utility of the burgh, but not otherwiſe 


than by calling the whole incorporation, and proceeding with the 


conſent of the major part of thoſe who ſhall happen to conveen. 


Stair, 11th January 1678, town of Aberdeen contra Lesk and others. 


Deacons 


Tag conveener, and other deacons in a burgh, have no power to, Deacons 
vo ju- 


hold or fence courts; but yet they have right to make by-laws for riſdidia. | 


reguating their own corporations. Bruce, 17th June 1715, magi- 
| ſtrates of 


Aberdeen contra the deacon conveener and others, 


A Boxen roy having feued a iece of ground on the fide of the 
high wa bade w. their town, fir Nu ſum, pro ommi alio onere, 
and the high ways leading to the burgh being contained in their char- 


ter, but they uſing to feu a part of them where they were too broad 
las in the preſent caſe) the vaſſal, by the reddendo of his charter, 


found not liable to the burgal preſtations of watching and warding : 


And as to quartering, aſſeſments, militia, thirlage, Cc. they found, 
That the lands lay within the territory and juriſdiction of the ſhire, 
and ſo muſt pay ceſs, outreek; militia, and other burdens with the 


ſhire, Fountainhall, 24th November 1698; town of . 
contra Biggar. -----An heritor of burgh-lands, not reſiding within the 
burgh, was found not liable to the ſtent for a ſecond miniſter's ſti- 


pend, nor for the charges of the commiſſioners of the burghs for 
keeping the convention of the burghs. Gosford, iſt February 16695 


Boſwel 


Gg 


Who liable , 
to _ ſer- 
vices an . 
— mg 


Burgh Royal. 
Boſwel contra town of Kirkaldy. ----- No inhabitants can be ſtented, 
except burgeſſes exerciſing trade or merchandice, and that alenarly for 
their lands and tenements within burgh. Stair, 11th January, Foun. 
tainhall, 22d February 1678, town of Aberdeen contra Lesk. 
Found, That none of the acts of 2 touching the ſtenting of 
inhabitants within burgh, for defraying the publick burdens, could 
reach ſuch as go under the denomination of writers, as neither being 
under the words of traffick, merchandice, and change, mentioned in one 
of the old acts, nor of rents and holdings within burgh, in another old 
act. Fountainhall, 13th December 1695, town of Glaſgow contra 
writers there. The burgeſs of a town, tho' he be not incola, if he 
trade, may be ſtented for payment of his majeſty's taxations. Dirle- 
ton, 16th January 1677, contra . | 


| Burgeſts  FouNnD, That within burgh a perſon could not both uſe merchan- 

| eannorexerciſe dice and be a craftſman. Hope (Burrows) town of Aberdeen contra 

| — wi of litſters thereof. In a mutual declarator between the merchants and 

trades of a royal burgh, touching the tradeſmen their keeping ſhops 

for ſelling ſtaple commodities, the Lords ſuſtained the declarator of the 

gildry; and found, That the tradeſmen, by our acts of parliament, 

are expreſly prohibited to merchandiſe, unleſs they firſt renounce their 

craft. Fountainhall, 8th January 1697, Gildry of Stirling contra 

trades there. Some chirurgeons-apothecaries in a burgh royal, u- 

ſing alſo the trade of merchandiſing, and not being incorporated in 

any of the trades of that burgh, but being fined by the dean of 
guild for uſing merchandice, tho they were only tradeſmen, the Lords 

found, That they having accepted burgeſs- tickets, with that expreſs 

reſtriction, to practiſe only in arte propria, the magiſtrates and dean 

of guild might reſtrain and ſtop them from Wee A unleſs they 

renounced their trade. Fountainhall, Forbes, 2 1ſt December 1711, 

Dean of guild of Aberdeen contra Burnet and others. 5 
NNon-reſd. A NoNn-RESIDING burgeſs has not the privilege of taking appren- 

ing burgeſſes. tices for the freedom of the burgh or incorporation, and is not enti- 
tled to carry on his trade by means of apprentices or others. 1ſt De- 
cember 1738, incorporation of barbers of Edinburgh contra M Duff. 


won. THE Lords ſuſtained purſuit for diſcharging unfree craftſinen to cxer- 
— ciſe their craft within the burgh; but they declared that this prohibition 


N extended only to their working within the town, but not to hinder them 
from exercing to work within their own dwelling-houſes in the ſuburbs. Durie, 21ſt 
craft within March 1628, Freemen weavers in Stirling contra weavers unfreemen. 
basis. — The act 156, parl. 1592, entituled, Exerciſe of crafts within ſul- 
urbs adjacent to 5 forbidden, does not take place where theſe 
ſuburbs are within a barony. Stair, Gosford, 2 1ſt July 1669, town 
of Perth contra weavers of the bridge-end of Perth. But the Lords af- 
terwards altered this interlocutor in part, and found, That the weavers 
might ſerve any in the landward, but might not come within the li- 
- berties of the burgh for taking up the work of the burgeſſes. Stair, 
-4th December 1669, inter eoſdem. The Lords found that a craftſ- 
man living within a burgh of barony, may work to a burgeſs of a burgh 
yal, or any imploying him, provided he carry not his made work 
within the burgh royal to be fold there. Gosford, 5th July 1671, Ld. 
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polimais contra — of Stirling, --— It was found n. not to be a ed my 
what was a mile from the royal burgh, | Stair, 7th July 1677, Ld, of 
Polmais contra tradeſmen of Stirling. 1 


Bunchs royal may ſumwarily in upon 1 ware of 8 os ; 


men, and judge thereanent, but may not ſummarily incarcerate their exerced 
| perſons, having only a privilege to charge them to find caution. Stair, 
zoth January 1663, town of CT . ih of Bor- | 

rowflounnek | 


THE pena of 5 im tin 1 into xt bu 18 Uafree trad 
only the pry of of goods wy mer and reaches 5 args 22 
when deprehended in the importer's poſſeſſion; but tho out of his poſ- 
ſeſſion, he is {till liable, by way of action, for confiſcation of the goods 

imported, or value thereof, but no further. Stair, Dirleton, Gosford, 
th December 1676, town of Glaſgow contre unfreemen of Greenock. 
Stair, 20th December 1678, inter egſdem. In a proceſs betwixt a 
royal burgh and a —— burgh of barony, touching the extent. 
and meaning of the act n be. ; fe privileges of 

royal burrows; the d act, the matter 
of trade is regulated A e! ! 2 [ER 12 to 
burghs of barony to import commodities, not importable b 

fore; ſo, on the other part, royal burghs are ſecured ext their in- 
croachments; that they cannot import but the particulars. allowed to 
them by the faid act, and no others; and that they cannot have the 
liberty that ſtrangers have; without which liberty there could be no 
trade betwixt our merchants and ſtrangers. Gosford, 6th, Dirle- 
ton, Stair, 2 December, 1676, town of . contra Burgh of 
Greenock. 4 Tex | 

| 39 


| hr of Wigs, contra "the mance of the ſs of 4 | 


Tux privilege competent to royal burghs of arreſting ſtrangers, till * Privilege of 


caution be found for payment of accompts taken on within the burgh, 2 
is competent to royal burghs only, not to the inhabitants of burghs — : 
of barony.  Durie, 19th 22 1623, Salmon contra Lindfay. And within ö 
only to 8 who themſelves have been the furniſhers; and not 
where they were made aſſigneys by creditors not burgedles. Durie, \ 
1 March 1626, —Ccontfa town of Edinburgh. ---- And this pri- 

fuß is confined to merchant-furniſhing, and has no place with: re- 
gard to 


o any other kind of debts contracted within burgh. Hadding- 


ton, 29th November 1609, Kincaid contra Kincaid. And therefore 


not to the price of a quantity of victual belonging to a burgels; and fold — _ 
by him within burgh to a ſtranger, OO 29k 33 Pr n 
Dick contra town of Edinbumgh. 


Tur queſtion occurred upon the at 1693; anent domonunication AQ 1693, 
of trade, whether mechanicks muſt bear any with the merchants, dener 
3 the tax laid upon burghs of 872 and barony. The Lords hav- trade. 


ing 


” Dun Royal.” FTE 1109 
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Butcher. Captive. Cautio judicio ſiſti, &c. 


* 


ing conſidered the laſt clauſe of the act, ordaining all traders * 


* thers having benefit thereby to be ſtented, found the tradeſinen 


liable, but not in an equal ſhare with merchants; their concern being 


. Jeſs and more remote; but found this could not extend to inhabitants h 


who had no trade, but lived on their own ſtock. Fountainhall, roth 
January 1694, baillie of Borrowyſtounneſs contra tradeſmen there. 


MAG I STRATES adminiſtration of the common good, how ex- 


tenfroe, See Community. 


| PR IFILEGE of arreſting for merchant-accompts. See Forum 


competens 


Aa. 


2 
n 


BUTCHERS. 


HE act 7th, parl. 1703, diſcharging butchers to britth or poſeſ by. 
2 their behoof, directiy or rior a, 
than an acre of land, under the penalty of L. 100 toties quoties, le- 


themſelves, or others 


fades the forfeiture of the _ + mee thereon, and the contra- 
veener s burger privilege, was to concern only tackſmen grafiers, 
and not to hinder butchers from =_ their own property for paſturing 
; Eng Forbes, Fountainhall, 3d February 1708, Malices contra 

TS. i | i | * | 


, 


I 1 K 2 


CAPTIVE. 


A PERSON being taken priſoner by the enemy, all actions a. 


gainſt him do ſtop till his return. Balfour (Defender) 3̃ iſt 
a july 1546, Home of Blackader contra Chirnſide. But execution by 


g may go on againſt him, Sinclair, Ld, Oliphant contra Ld. 


A. - * od. A. 


ct. 
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Cautio judicio ſiſti & judicatum 

PPP 

1. A CAUTIONER, Jjudicio þfti, is freed by ucing judicially 
| the defender at any time, and proteſting to be free; for thereu- 
pon the judge ought again to incarcerate the defender until he find new 
caution. Durie, 26th November 1633, Lindſay — 21 Fairfoul. 
A Drrxxp- 


- Stair, 20th February 1666, contra M Culloc 
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Caautio juratoria. 


oh EV" CINE? 


ts 1 : ; _ 5 1 3 2 7 
A DEFENDER who had found caution, judicatum ſolvi, dying be- vudratum 
fore ſentence; it was found, That the cautioner was not bound for lei. 


r 


Vvhat might be decerned againſt the defunct's repreſentatives, Stair, 1 
2oth January 1680, Hodge contra Story. i : | j 
CAUTION, as law will, does not import judicio ti & judica* a; wy nt 
tum ſolui, but only judicio ffti aut judicatum ſolu; and it was will. | 1 
found e ee to liberate ſuch a cautioner, that he put the party in 1 1 
the provolt's hands, who put him in ward; tho' it was urged, That | 
this was only fiſting him judici, but not judicio, which was repelled, 1 


becauſe, if the defender is put in ward at any time during the pro- 
ceſs, the purſuer ſuffers no prejudice. Stair, roth July 1666, Thom 
ſon contra Binny. | | e 


A Sur being adjudged prize before the admiral, and the decreet Who mult 
reduced before the Lords, in a repetition of the cargo, the Lords de- — is Cel. 
cerned the defender, tho no ſtranger, to find caution judicatum ſolvi 8 
according to the cuſtom of the admiral- court. Fountainhall, 1 8th 
February 1696, Goety and Duperow Dutchmen contra Elphingſton. 
An admiral's decreet being ſuſpended, and turned into a libel, the 
defender was not obliged to find caution in initio litis, judicio ſiſti 
& judicatum ſolvi, as is done before the admiralty. Forbes, 14th 
Fountainhall, 1 5th February 1710, Lord Roſs contra Houſton. | 


A Parry being charged by the baillies of a burgh to find caution Adyocation, 

as law will, and doing it accordingly, but thereafter obtaining adyo- if it liberares 

cation of the cauſe, this was found to liberate the cautioner. Auch- —— yR en 
enleck ( Advocation) iſt July 163 1, Row contra Meiklejohn. ----- A inferior court, 

cautioner in the admiral-court judicio fiſti & judicatum ſolvi, was 

found not liberated by advocation of the cauſe, Durie, 16th No- 

vember 1636, Stewart contra Ged. | 9 : | 
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CAUTIO JURATORIA. 


es UTIO juratoria was accepted from a perſon of quality, be- ES 

| ing Joined with infeftment of lands, altho' theſe lands were al» 1 

ready much burdened; Colvil, 1588, Lord Forbes contra Earl of 

Huntly.----The Lords paſt a ſuſpenſion upon juratory caution, only for - 

the greatneſs of the ſum. Hope (Suſpenfion) 28th November 1611, Fo 

Ld. Sauchie contra Hadden, ---- In a removing the cautio prætoria „„ 

for the violent profits being decerned for in courſe, the party being a 

poor woman, and offering juratory caution, the Lords, becauſe of 

the act 30th, parl. 1555, refuſed to accept thereof; but declared, that 

they would 1 ſuch caution as ſhe could, find. Durie, 15th June 

1630, Home contra Home. Durie, roth July 1630, Bennet contra 

Forteous. A ſuſpender himſelf having petitioned to diſcuſs upon 

the bill, the clerk not being ſatisfied with the caution he offered, the 
| Lords remitted to the ordinary to paſs the bill of ſuſpenſion, or to b 
Uiſcuſs on the bill, if — ra or otherwiſe to take the pe- _ 


titioner's 
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n 2 


Cautio de rato. 


low the diſpoſition to be given up, till the event. 
December 1696, Livingſton contra Buchannan. 7 


titioner's oath, that he could not find a better cautioner than the per. 


ſon offered, the petitioner always conſigning a diſpoſition of his whole 
eſtate in ſecurity, and then allowed the ordinary to expede the bill of 
ſuſpenſion. Fountainhall, 6th November 1684, Dohie contra Gil. 
braith. A ſuſpender having deponed, and conſigned a diſpoſition in 


common form, and the charger craving up the diſpoſition, to the ef. 
fect he might take infeftment thereupon, becauſe the —_— Was 
pendence, 


wergens ad inopiam, and the other creditors, during the 
might do diligence, and be preferred to him; the Lords conſidering 
the inconveniencies of ſuch a novelty, and that the ancient uniform 


cuſtom was, that theſe diſpoſitions were only conſigned evidents not 
to be made uſe of till the cauſe were diſcuſſed in favour of the charg- 


er; they therefore adhered to the former cuſtom, and refuſed to al- 
Fountainhall, jth 

A BILL of ſuſpenſion being offered of a charge for ment of 
a liquid debt, u 2 this — hat the charger's * origi- 
nal creditor, got an afſignation for ſecurity, upon which he had 
intromitted, and was paid; and the debitor craving to have the bill 
paſt upon juratory caution, the Lords diviſed a new piece of form, 


which was, to remit to the ordinary on the bills to grant diligence to 
the preſenter of the bill of ſuſpenſion for — — 


of the charger's father's intromiſſion, with this view, that if the al- 
ledged intromiſſion were made appear, the bill ſhould be paſt upon 

juratory caution. 12th February 1740, Lennox of Woodhead contra 
Napier of Culcreuch. . T | 


—— 
„ 


 CAUTIO de RATO, 


RIAL procuratory granted by a man to his wiſe to 
purſue actions, was refuſed to be ſuſtained by the Lords with- 


out cautio de rato. Colvil.-- The like, where the huſband was 
| furth of the country. Haddington, 5th February 1611, | 


Contra 


IN an action, a ſtranger againſt a Scotſman, the Lords found, That 
a procuratory behoved to be produced from the purſuer, being abſent, 
and that in ingreſſu litis, or elſe preſent caution to be found. Spo- 
tiſwood (Aforney) 14th February 1627, Pyranine a Frenchman con- 
ina Ramſays. Durie obſerves it as if th procuratory and caution 
were found neceſſary. Vet thereafter, in a like caſe, the Lords ſu- 


ſtained proceſs, the purſuer's procurators either producing a procura- 
tory bebore litfconte - 6 


ſtation, or elſe finding caution before that time. 


Spotiſwood ( Ackorney) 15th December 1629, Peterſon a Dutchman 


contra Captain Alexander 


# 
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__ Cautio mutiana, Cautioner. 
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CAUTIO MUTIANA. 


Ko M AN being purſued as accepter of a diſpoſition mnium bono- 
A rum, with the burden of all the granter's debts, and the bur- 
den being this quality, Provided the debts due do not exceed the 


value of t 


ber 1695, Canon contra Canon. A legacy being left conditionally, 
iF the Iegatar follow the executor's advice, the legacy was found due; 
t the Lords declared, in caſe the legatar followed not the executor's 


advice, be ſhould be liable to refound ; but they would not oblige him 


to find caution for that effect, the condition being ſo general. Stair; 


25th July 1662, Naſmith contra Jaffray. © 


COPE III 


CAUT IO NE R. 


e eftate, the Lords refuſed to ordain the purſuer to find | 
cautionem mutianam, to refound proportionally, if more debt emerg= 
ed than the eſtate would be able to pay. Fountainhall, 23d Novem- 


derſtood cau- 


lay Mr. Douglaſs for the price of the horſe till Whitfun tloder, whesd 


A PERSON who write a letter to another, defiring him 70 de- , When un. 


made and he would ſee to bis paying of it, found liable as cautioner, expromi$or. 


and not as exprom:ſſor ; and therefore liable only ſubfidiarie, after dif- 
cuſſing the principal _ Harcus (Cautioners june 16871, 
Home contra Lockhart of Ley.---- An obligation granted by a third 
to a creditor, to cauſe the debitor pay, or elſe to pay the debt 
bimielk was found to be fidejuſſory only; and that any exception com- 
E to the debitor was competent to him as cautioner. Fountain- 
al 


, 20th January 1693, Doull contra Home. Graham of Moſj- 


know, in the year 1687, became bound to pay to captain Blair all 


debts or ſums of money, and accompts reſting by Irvine of Bonſhaw 


deceaſt, to the ſaid captain Blair, according to the inftruttions of the 
ſame to be given in by him. Within the years of preſcription of this 
obligation, Captain 'Blair's repreſentatives inſiſted in a proceſs againit 


Graham of Moſknow, for pom of two bonds due by Irvine of 


Bonſhaw to Captain Blair. The defence was, That theſe bonds were 


preſcribed. Anſwered 1m, That the preſcription was interrupted by 
the aforeſaid obligation. 24, Suppoſing the preſcription to be run 


quoad Irvine of Bonſhaw, Moſknow muſt be liable upon his own o- 


ligation, which is not preſcribed. Replied to the iſt, Taking an 
additional ſecurity from a third party will be no interruption quad the 


the principal debitor, unleſs done with his concurrence far leſs wilt 


a general obligation make an interruption, which is not taking a docu- 
ment upon any icular debt. Replied to the ad, The defender is 


not an expromiſ/or who takes a debt abſolutely and ultimately upon 


himſelf; he is only adpromiſſor, liable indeed directly to the creditor, 
but virtually cautioner, and entitled to relief. Hence every exception. 


competent to the principal debitor muſt be competent to him ; and; if 


he ſhould pay, he can have no relief: And the creditor has himſelf 
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to blame, who allowed the debt to preſcrive againſt the principal, 


g guoad the principal, is, eo ipſo, a liberation quoad the cautioner, The 
1 Lords ſuſtained the alledgance of preſcription. 12th July 173 5, Ha- 
= | lyburtons contra Graham of Moſknow. £ 5 | Ls 


| Ia what A Bond found ſimply null, becauſe not ſubſcribed by the princi- 
der map re. pal, altho the cautioner did ſubſcribe. Haddington, December 

main bound 1612, contra Crighton. A cautioner bound as full debitor 
e conjunctly and ſeverally, was found liable for the whole, tho the princi- 
- pom woke 908d by a legal exception, one nottar having only ſubſcribed for 


che ſubſcrip- him in the bond. Stair, 8th July 1680, Johnſton contra Ld. of Ro- 


ſubſcription being only atteſted by one ſubſcribing witneſs; tho two 
are mentioned in the body of the bond, & ſublato principali corruit 


good foundation of action againſt the principal, tho' the act 1681 fur- 
niſhes him an exception againſt it. The Lords repelled the objection, 


Hepburn contra Nimmo, 
pal free, as ing an accompt ſubſcribed by a ied woman without her huſband; 


1 2ᷣƷ8th November 1623, Schaw contra Maxwell. 
2tio, Fre A Man having granted bond as cautioner for a tenant, that he 
by preſcrip- ſhould pay his rent, and being charged upon this bond, after the elapſe 
on. of five years from the removal, the Lords ſuſtained this defence as 


only an acceſſory, additional and cautionary obligation, to cauſe the 
tenant pay, ſo that any exception defending the tenant was competent 
to him; and therefore aſſoilzied him upon the act 1669, about the 
-quinquennial preſcription. Fountainhall, 19th December 1695, Doull 
and others contra Home. 5 


8 ſufficient, the atteſter was found liable for the debt, he knowing that 
the cautioner was minor, and would be freed ex capite minorennita- 

tis. Gosford, 6th February 1672, Earl of Kinghorn contra Clieland. 

. Sto,Bya A PACTUM de non petendo made to a principal, frees not the 


| mo 4 antioner, Stain roth July 1680, Leitch contra Haderwick., 


| — oners to the commiſſioners, obliging them to make juſt compt and rec- 
bound, yet in- Koning, &c. the principal becoming bankrupt, the cautioner inſiſted in 
rom ting. a reduction of the bond, upon this head, That it was null as to the 


principal debitor, there being no witneſſes deſign d to his ſubſcription, 


ſuſtained, notwithſtanding the principal having acted as collector, and 
uplifted, was truly bound to accompt for his intromiſſions. 8th Fe- 
bruary 1728, Sir Hary Innes contra commiſſioners of ſupply.—Acti- 
ON was ſoltaln d againſt cautioners in a ſecond act of curatory, altho 
there was a prior, wherein the curators were choſen, and had * 
5 | K 4 ted, 
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which muſt operate in favours of the cautioner, equally as if he hag 
granted a diſcharge ; and it is 7riti juris, that every ſecurity paſt from 


— et 1 mano A debt being claimed from a cautioner, it was objected, 
null. That the bond was null as to the principal, upon the act 1687, his 


acceſſorium. Anſwered, This is but a ſtatutory nullity, which does 
not take away the natural obligation; nay, the bond, as it ſtands, is 2 


and found the cautioner liable. Fountainnall, 2d February 1700, 
e Did. A CAUTIONER bound, atho? the principal was not, the debt e- 
ie ie ſo that the cautioner could have no relief off the principal. Durie, 


ſufficient to aſſoilzie the obligant in the bond, That the ſaid bond was 


410, By mi- A CAUTIONER in a ſuſpenſion being minor, but atteſted to be 
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Ox being choſen collector of ſupply, gave bond with his cauti- 


and therefore not binding as to him the cautioner, which the Lords 
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| ted, and the act never reduced, nor they removed ; and yet the ſecond 


choice ſeem'd thereby null, and therefore the cautioners not bound: 
But the cautioner here was conveen'd for payment of a particular ſum 
intromitted with by his principal, and which he was bound to ac- 
compt for. Durie, 5th December 1627, Rollock contra Crosbies. 


AFTER the triennial preſcription, a compt and reckoning was 7e, where 


brought againſt the repreſentatives of a drawer in a tavern, and againſt 


there is no 
proof of the 


his cautioner for wine intromitted with by the defunct, and it was of- debt againſt 
fered to be proved by the cautioner's oath, that he heard the, defunct che principal 


acknowledge he was owing to the purſuer the ſum libelled ; the Lords 
found it not relevant to prove the debt by the cautioner's oath, in re- 


gard it would not be probative againſt the defunct's repreſentatives, and 
ſo the cautioner would be obliged to pay the debt without relief. Dal- 
rymple, gth N ovember 1699, Herdman contra Borthwick; 


Ax executor's cautioner was found only bound for what was con- 


: Cautioner, 


tained in the inventary, but not for concealments. Haddington, how far liable. 


_ 25th May 1593, Guthrie contra Waddel. ----- A cautioner in a con- 


tract of marriage being charged by the reli, to imploy 1000 merks 


upon annualrent for her liferent uſe, in terms of the contract, con- 


ſigned the money at the bar, and inſiſted the relict ſhould find caution 


to reſtore the ſum to him after her deceaſe ; the Lords found the re- 
lict was not obliged to accept of this offer, nor find caution, but that 
the cautioner was bound himſelf to imploy in terths of the contract. 
Durie, 2d July 1628, Naſmith contra Menzies. ----- A cautioner in 


a contract of marriage being obliged. for infefting the wife ih certain 
annualrents, which her husband had out of lands redeemable, conform 


to the contract; and that how off the lands ſhould be redeemed, the 


money ſhould be —_—_— again for ber liferent uſe, was not found 
e ſaid obligation, tho' the wife was once infeft 
in theſe annualrents, #nd had afterwards conſented to the renunciation 
made by the husband, in reſpect the ſaid renunciation was a nece 
deed, and could have been forced by an order of redemption, and, af- 


ter redemption, it was incumbent on the cautioner to ſee the money 
reimployed. Durie; 4th July 1628, Hamilton contra the biſhop of 


Galloway's relict. The cautioner of a factor upon a ſequeſtred e- 
ſtate found liable for annualrent of the factor's intromiſſions, as factors 
are liable by the act of ſederunt 1690, altho' the bond of cautionry did 
not bear annualrent. Forbes, 23d January 1711, creditors of Park 


Hay contra Falconer- £3 | . 
 CauTioneRs for a collector of the cuſtoms, bound conjunctly 


and ſeverally with him, That he ſhould make juſt compt, reckoning and 
payment of his intromiſſions to the tackſmen, and da exact diligence for. 


bringing in thereof monthly, quarterly, or oftner as required, were 


found liable for what the collector came ſhort thereof in his ac- 


compts, tho the tackſmen had not uſed any diligence againſt. him 
for payment all the laſt three quarters of his management. Forbes, 
20th February 170%, Wallace and Baillie contra Lauders and their huſ- 


| bands,----- A cautioner for a publick collector's caſhier, being bound 
in this form, That the caſhier ſhould accompt with the collector month- 


ly, quarterly and yearly, and after diſcuſſing the faid caſhier himſelf, 
the cautioner being charged for his arrears, who ſuſpending on this 


. reaſon, That the charger had not called the caſhier to W the 


T1 
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Cautioner. 
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| terms aforeſaid, but had delayed till he broke; the Lords repelled the 
reaſon of ſuſpenſion. Fountainhall, 18th June 1706, Hamilton and 
his aſſigney contra Calder. | „ 


tn. 


—_—— 


ta .. A CRepiro of a tenant having arreſted the farms in a third par- 
Flead inche ty's hand, a cautioner for the tack-duty appeared, and pled preference 
credicor's upon the right of hypotheck. Anſwered, The cautioner cannot plead 


being aſſigned 


to the debt. plied, The maſter is, ex bona fide contractus, bound to lend his name 


rigay. won: 1 the hypotheck, not being aſſigned thereto by the maſter. Re- 
P 


to the cautioner for ſecurity of the rent, and the cautioner has an inte- 
reſt to plead in the maſter's name and in his right for preference, that 


the ſubject of the maſter's payment be protected from the tenant's cre- 


| ditors; the Lords found that the cautioner not having paid the rent, nor 


got any aſſignation thereof from the maſter, had no right to the hypo- 


| theck, and therefore preferred the arreſter in hoc ſtatu. 24th Janua- 


ry 1735, Garden of Troop contra Dr. Gregory. 


. — FounD that a cautioner for a factor who was popiſh, was free with 
regard to all the factor's intromiſfions, after the third act, parl. 1700, 


_ declaring pers incapable of any ſuch office. Fountainhall, 28th Fe- 
bruary 1708, Fraſer contra Abercrombie. 2 25 


Cautioners intitled to relief. 


Diligence A TENEMENT being diſponed for relief of cautionry, the Lords 
een for found that it was no title of poſſeſſion, unleſs the cautioner would in- 


ſtru that he had paid the debt, and ſo had purify'd the conditional in- 


feftment, or that he was diſtrefſed : And the bond of relief did not bear 


that he might enter to the poſſeſſion ay and while he were paid. Foun- 

tainhall, iſt February 1687, Montgomery contra Miln. —— A cauti- 

* oner being diſtreſſed, and confirming executor creditor to the principal 

3 debitor, and the relict, as a poſterior executrix creditrix, competing, and 


—_— he had no right till he paid; and he anſwering, That he 
was willi 


„with the goods confirmed, to pay the debts. for which he 
was the Lords ſuſtained his confirmation upon the clauſe of re- 
lief, provided he produced a right to the debt, or a diſcharge thereof be- 

fore extracting. Fountainhall, 4th February 1681, M*Kenzie of Suddie 
contra Counteſs of Seaforth. ---—- An appryſing found null, becauſe led, 
not by the creditor, but by the cautioner upon his bond of relief, be- 
fore he was either diſtreſſed or had made payment. Home, No- 
vember 1686, Dickſon contra Govan and Miln. ----- A cautioner in 4 


confirmation, having purſued the executors to relieve him of his cau- 


 - tionry, and to find caution for that effect, becauſe they had waſted the 


goods confirmed, and were vergentes; the executors were ordained to 


compt and reckon upon the goods confirmed, and to inſtruct how the 
had been imployed, before anſwer to the purſuer's claim of new 
caution. Durie, 19th January 1627, Thomſon contra Heriot. Found 
that a party ſeeking an adjudication upon a bond of relief, when as yet 
there was no diſtreſs, was well founded in law, tho' it was but a con- 


ditional obligation and dies incertus; and therefore allowed the decreet 


of adjudication to be extracted, but to go out with this quality, that it 
ſhould not take effect till diſtreſs. Fountainhall, Falconer, 2oth No- 


vember 
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vember 168 5, Burnet contra Veitch. ----- In a competition betwixt two 
arreſters, the Lords thought that an illiquid fact was not a ground _ | þ 
| whereupon arreſtment could be uſed, but if it were made liquid ben: A 
fore furthcoming, the arreſtment ſtood good; and therefore one of the | 7 
parties having paid, and acquired in a debt for which he had been cau- A I 
tioner for the common debitor (and had his bond of relief) before the _ | | | i 
competition in the furthcoming ; they found that this liquidation was ' Ft 
to be retrotracted to validate his arreſtment, as much as if the debt had 
been liquid at the date of the arreſtment. Fountainhall, gth Februa- 
ry 1704, Drummond contra Lord Preſtonhall, = a 


| A CHARGE of horning was found ſufficient diſtreſs for a cautioner what di- 

| to ſeek his relief, altho nothing further was done thereupon, nor had ax eſs nary 
the cautioner paid the debt. Durie, 28th July 1625, tenants of Hay- roles wo hn 
ning contra Scot. The regiſtration of, a bond was found ſufficient relief 
diſtreſs, whereupon a cautioner might ſeek his relief againſt the prin- 
cipal, he being ſuſpected of being vergens. Durie, 26th March 1628, 

Vans contra Law. -— The like, Colvil, Stevenſon contra 


Fraſer. 8 5 
Relief, in 


A Bond of relief was found to be the ground of a charge, tho' no wha cats i 
diſtreſs was produced, it bearing an obligement to pay at a certain 33 —_ | 
term. Gosford, 7th July 1668, Paton contra Paton. | ee 


A PRINCIPAL was found bound to relieve his cautioner; and Extene of 
pay him all annualrents ſince the time he paid, tho' the bond bore is relief 
no annualrent; and the clauſe of relief carried only to relieve of . 
the premiſſes in the bond, without mention of coſt, ſkaith, da- 
mage, intereſt, Sc. Durie, 4th December 1629, Ld. Cockpuil con- 
tra Johnſton. . Altho' bonds of relief carry all coſt, skaith, da- 
mage, &c. yet the Lords interpreted the ſame only to extend to the 
principal __ annualrents, ſo that, altho' a cautioner be denounced, his 
eſcheat fall, his lands be compriſed; &c, yet the principal will be only 
obliged as above. And yet in acaſe, where the cautioner's lands were 
_ compriſed for the principal ſum, annualrent and penalty, ſheriff- fee, 
&c. in a purſuit for relief, the Lords ordained the principal to refound 
to the cautioner all that he had juſtly deburſed, and that upon the cau- 
tioner's own oath. Auchinleck, (Caution) 19th March 1630, Ld: 
Lundie contra Earl of Argyle. No cautioner ean legally claim ex- 
pences given out by him after a decreet is recovered againſt him, be- 
cauſe they were needleſs and wilful, ſo that, being once decerned, he 
ought to have paid the debt. Fountainhall, 3 iſt January 1678, Mat- 
thieſon contra Fiſher A eautioner having paid the debt, in a com- 
petition betwixt him and the donatary, to the principal debitor's baſtar- 
dy, the Lords found, That the penalty of the bond muſt be reſtricted 
to the ſum really paid out by the cautioner to the creditor: Bruce, 
22d February 171 5, Bowles contra Johnſton. FI | | 


2 CAUTIONER againſt phos ſentence had paſt, and who had « 

reupon paid, was found to have no relief againſt the principal, be- lief f liable 
cauſe the principal was not called in that decreet; nor was the diſtreſs to all objei- « BY 
ever intimated to him ; and, if he had been called, he had a good plea — = wn 


to make, namely, compenſation. Durie, 19th December 1632, Max- debt. 
well contra Earl N ichldale. 5 2 | 5 | 
T7. FL Cautrs 


—__—_— 


8 n 


Cautioner. 
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Cautioner in a ſuſpenſion. 


10 a ſecond An aſſigney charging, and the letters ſuſpended _ caution, he 


—_— of having reponed the cedent; and the cedent charging of new, the party 


debt, a new Obtained ſuſpenſion without caution, in reſpe& of the firſt cautioner, 


caurioner is who was declared to ſtand bound to the cedent being retroceſs'd. Had- 
doe required dington, 23d January 1620, Kinninmouth contra Ld. Craigiehall. 


Ta what 
caſes ws — not performed what he was bound for to the ſuſpender, and the charg- 
ere ger having, at diſc euſſing, implimented his part, the Lords, nevertheleſs, 
the letters are ſuſpended the letters ſimpliciter quoad the cautioner; and found, That 


found orderly he ought not to be burdened with the debt, becauſe the ſuſpender 


gail che had reaſon to ſuſpend, the charger not having performed his part at 
Tuſpender ? the time of raiſing the ſuſpenſion. Spotiſwood (Suſpenſion) th De- 
cCember 1633, Weir contra Baillie, ---- In a purſuit againſt the atteſter 

of a cautioner in a ſuſpenſion, the Lords found, That the purſuer 

being under ſentence of death when the charge of horning was given, 

the faid charge was null, ſeeing the debt came under the charger's eſ- 

cheat. This was found relevant to aſſoilzie the cautioner and his at- 

teſter, altho' that now the time of this proceſs againſt the atteſter, the 

charger had gotten a remiſſion, which being, in effect, a new title ac- 

uired from the king, and not being in his perſon the time of the 

ke, and raiſing of ſuſpenſion thereof, he had no right to the ſum, 


But the author adds, The Lords were of opinion, that no reaſon of 
of ſuſpenſion, ſuſpenſive of the debt only, ſuch as arreſtment and 


the like, could exoner the cautioner, but only ſuch reaſons of ſuſpen- 
fion as did quite extinguiſh the debt, or were excluſive of the charg- 


er's title. Home, March 1682, Falconer, 2d January 1683, 


Somervell contra Coult.--— In a ſuſpenſion upon a reaſon of compen- 


fation, the charger proponing, and thereafter proving recompenſation, 


the Lords found the letters orderly proceeded againſt the principal 
party; but ſuſpended them as to the cautioner, in reſpect the ground 
of recompenſation was only made liquid after the ſuſpenſion. Fal- 
- coner, 27th November. Home, December 1685, Moir contra 


| Johnſton. A minor having ſuſpended his own bond upon the head 
of minority and leſion, and before ſuſpenſion was gotten diſcuſſed, he 
becoming major, and then, granting a bond of corroboration of the 


debt, which 8 his own objection ; the Lords found the cautio- 
ner in the ſuſpenſion free, ſeeing the principal was overtaken by his own 
judge the cautioner, who was in bona fide to engage for him. Foun- 
inhall, 5th July 1706, M*Dowal contra Maxwell. ---- A ſuſpend- 
ed decreet being turned into a libel, and a day aſſigned to the ſuſpen- 
der to depone upon the verity of the debt; and upon his failing to de- 
gone, the letters being found orderly proceeded ; the cautioner in the 


The Lords found, That a charge on a bond of relief, tho' before 
diſtreſs, was noways unwarrantable nor unjuſt ; and therefore, the 


and 


| principal having ſuſpended ſuch a charge, found, That the cautioner, 


LETTERs being ſuſpended upon this reaſon, That the charger had 


Lo W--3 = — — 8 1 G OE EY 


deed of ratification, ſubſequent to the 2 ; which could not pre- 


pon | 
ſuſpenſion was, notwithſtanding, found liable to pay the debt. Foun- 
fainhall, Forbes, 3zoth November 1709, Dunbar contra Muirhead. 
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Cautioner. VAN 


r 


— 


and his atteſter in the ſuſpenſion, ſtood bound to the charger. Foun- 
tainhall, 4th February 1704, Kennedy contra Eliot. -—- When a de- 

creet upon a regiſtrate bond is turned into a libel, as being regiſtrate in 

a fariſci@tion where the debitor dwelt not, the cautioner in the ſuſ- 
penſion was liberated of courſe. Fountainhall; 8th November 1692; 
Schaw contra Kennedy. | ET — OS 


A CAUTIONER in a ſuſpenſion being charged for the expences Cautioner ia 
modified in the decreet of ſuſpenſion, was affoilzied therefrom; in re- ſuſſ _ . 
ſpect he was not expreſly bound for the fame in the bond of cautionry; *” Cs 
but the Lords recommended to a commitee of their number to draw a 5 
formula of a bond of cautionry in ſuſpenſions, according to the old ace 
of ſederunt 1613, obſerved by Spotiſwood, voce ( Suſpenſion) to be the 
rule in time coming, That cautioners in ſuſpenſions might be liable not 
only for the ſum in the charge, but for the expences modified at diſ- 
cuſſing the ſuſpenſion. Forbes, zoth November 1709, Dunbar con- 
tra Muirhead. fee act of ſederunt, 27th December 1709. 


I a ſuſpenſion of a decreet of poinding the ground, the creditor C nnbt be 
having obtained decreet of ſuſpenſion; the cautioner who had enacted furcher liable 
himſelf to pay the bygone annualrents, was notwithſtanding found on- ban the ful. 
ly liable to warrant the infeftment of annualrent, by giving acceſs. to ; 
the creditor to poind the ground, but that he could not be perſonally 
liable for the — annualrents, it being a real action, having no 

rſonal concluſion againſt the ſuſpender himſelf, Durie, 18th Fe- 

ruary 1623, Blackburn contra Dryſdale. | 3 


A'THIRD 33 appearing for his intereſt in a ſuſpenſion; be- To whom li- 
ing preferred to the charger, and applying to the Lords to have warrant ble. 
for letters of horning againſt the cautioner in the ſuſpenſion, ſeeing the 
bond of cautionry, as uſual, was in favours of the charger only ; the 
Lords conſidering, that the deſign of the bond of cautionry is, that 
the ſum charged for ſhould be ſecure in the event that toe ſame is 
found due; therefore they granted warrant for letters of horning a- 
gainſt the cautioner for payment of the ſums decerned, and made an 
act of ſederunt, That, in time coming; there ſhould be an addition 
- on ſtile of bonds of — and that the c——_ * 
und to pay, or perform to er, or to any o erſon f 
to have beſt n ſo far as the fullender ſhould be Pound li- 
able. Dalrymple 21ſt November 1717, Bennet and her huſband 


? 


Atteſtet. 


AL the atteſter is preſumed to undertake is; that the cautioner is 

holden and repute ſufficient ; fo that if the cautioner thereafter become 
bankrupt the atteſter is not liable. . Stair, Dirleton, 17th December 
1667, Paterſon contra Homes. A man having atteſted a cautioner 
in a bond of preſentation of a party under caption, the Lords found 


that theſe obligatory words (and obliges myſelf for the ſame) which are 


» 


now commonly fſubjoin'd to atteſtations, import more than the cau- £9 = 
tioner his being habite and repute ſufficient at the time of the atteſta- '\ 


tion; and that it alſo burdens the atteſter, to prove that he was waa © _ 


Fa. 


Charge to enter heir. 


ment. Eod. 


' and really ſolvent at the time. Dalrymple, 6th, Fountainhall, 16th | 


December 1698, Dempſter contra Bayn. Yet ſome years thereafter, 
in a caſe exiſting before the act of ſederunt 1709, a party having atteſt- 
ed the ſufficiency of a cautioner in a ſuſpenſion, and alſo added the 


above-mentioned words, and I oblige me, my heirs and executors for the 
ſame, the Lords found the atteſter no Farth 
the cautioner was holden and repute ſolvent at the time of his atteſta- 


er liable, than to prove that 
tion. F orbes, I9th, Fountainhall, 2oth July 1710, Ramſay contra 


Spalding. 


CAUTIONERS when liable in ſolidum. See Solidum & pro rata 


 CAUTIONER obtaining eaſes muſt communicate. See Debit 
and Creditor. Mutual relief among co-cautioners. Ibid, 7 


' PROPORTION of this relief. See Solidum & pro rata. 
CREDITOR bound to affign upon payment. See Debitor and 
Creditor. mo. | 


* 


Bis debt 5 


| BOUND ade to communicate every ſeparate ſecu i be has fir 
F4 


Eod. Cannot liberate the principal debitor after impriſon- 


BENEPIS of diſcuſion. See Diſcuſſ. 
SENTENCE againſt the principal, if res judicata againſt the 


cautioner. See Res inter alios. 


© STRANGERS purſued here muſt find caution judicio fiti. Se 


2 1 + \ % * 2 * 5 4. — 


Charge to enter Heir. 
Res gere com declarators, and other Ales that have 


no perſonal. concluſion againſt the heir, require no general 
in order to make the 


Lt, 


ge to enter heir, which is only nece 


heir perſonally liable. Stair, 26th June 1667, Dewar contra Paterſon, 


— Therefore, it is not neceſſary in a poinding of the ground. Stair, 
ad January 1667, Oliphant contra Hamilton. Nor in a proceſs 
for the avail .of marriage purſued _ the ground. Durie, 14th 
November 163 5, Dickſon contra Donatar; ---- For the fame rea- 


fon, probation of a tenor, being a declaratory action, was ſuſtained 
upon calling the apparent heir, without charging him to enter. Stair, 
12th December 1672, Brodie contra Douglaſs. ----- An order of re- 
demption may be uſed againſt an apparent heir without neceſſity of a 
charge to-enter heir. Durie, 11th ber 1638, Finlayſon contre 


A Paxrr 


5 


1 1 > . — 
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Citation. 
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 APaRTY having firſt given a general charge to enter heir, and 
thereafter, but before ſentence, a ſpecial charge to enter to ſome par- 


ticular lands; the Lords reduced the compriſing ope exceptionis, and 
without neceſſity of reduction, becauſe of the inviolable form, That a 


A ſpecial 


harge. 


general charge muſt preceed, and next a ſentence againſt the party, 


which muſt next be ſucceeded by a ſpecial charge in order to a com- 
priſing. Durie, 1 5th Februaty 1627, Earl Caffils contra M Martin. 
raiſed and executed before extracting the decreet of conſtitution, being 
after the decerniture. 1ſt December 1738, creditors of Catrine contra 
Baird of Cowdam. - | oo 
THE Lords ſuſtained this objection againſt an adjudication, That the 
lands were not filled up in the ſpecial charge at the time of pronoun- 
cing and extracting the decreet of adjudication, and found the ſame re- 


But it was found to be no objection, That the ſpecial charge was 


levant to annul the adjudication in fofum. iſt December 1738, cre- 


ditors of Catrine contra Baird of Cowdam, 


reverſer, it was objected againſt the adjudication, That it was null, the 
apparent heir not having been charged in ſpecial to enter heir to the 


ſubjeR in queſtion. Anſwered, The apparent heir was charged in ge- 
neral to enter, which being ſuppletory of a general ſervice, was a ſuf- 


ficient foundation of the adjudication as to all rights that can be carried 


by a general ſervice. Replied, A general charge is intended to ſupply 
a paſſive title only, for ſuch is the very ſtile of 1 the charge, but does 


not ſupply either a general or ſpecial ſervice ; a ſpecial charge is ne- 
ceſſary to that end to enter heir to lands and others wlfere the debitor 


died infeft, which is a ſpecial charge, properly ſo called; and which 


_ the want of a ſpecial ſervice ; or to enter Heir to heritable rights 
hy 


ere the debitor died not infeft, which is termed a general) ſpecial 


charge, and which laſt kind of 2 and that alone, ſupplies the 


want of a general ſervice. The Lords found the adjudication null. 


oth July 1737, Monro contra creditors of Eaſterfearn. 


pn 


_., CITATION. 


I JROCESS is not ſuſtain'd upon any debt of the defunct's, unleſs In a proceſs 
the whole heirs portioners be called. Stair, 18th January 1672, alen 18 


Maſter of Salton contra Lord Salton. Yet the Lords ſuſtained pro- muſt be cited. 


 cels againſt one of more heirs portioners, altho the repreſentatives of 
| ers were not called, Newbyth, 23d June 1666, Viſcount 
Arbuthnot contra Keith, 1 9 * 


a . ” : 1 ; 
4-4 ; 4 * . 
2 Ee 
- A 1 8 4 4 * 
; 2 o k * 0 *Y 
6 F F uk —- 


> Þ dn I — . x * 28 I. PP... TOs, — 5 


Citation. 


A REI ICT having tranſacted with her husband's heirs; who were 


— 


mean obſcure perſons, and, for a gratuity, getting a diſpoſition to his 
whole ſucceſſion, but giving back-bonds to the heirs, obliging herſelf 
to relieve them of all debts her husband was owing, and of all damage 


and expence they could incur that way; and ſhe being purſued by 2 


credit or of the husband's upon the paſſive titles, as emptrix hereditatis, 


but alledging, That the heirs muſt be called to whom ſhe granted the 


back- bond, ſince they might have inſtructions of payment, and other 
defences which ſhe knew nothing of; the Lords ſuſtained proceſs a- 
gainſt her without neceſſity of calling the heirs of line. Fountainhall, 


F orbes, 3d July 1711, Wal wood contra Scougal. 


Ta a proces I is ſufficient in an improbation to ſummon a minor perſonally, 


againſt a mi- 
nor, who muſt 


be cited ⸗· ary 1610, Lord Elphingſton contra Bruce. A decreet pronounced 


certiorate. 


cout warning his curators. Durie, | 
French contra Cranſton, ---- The like as to a requiſition at the inſtance | 


and his tutors generally at the mercat-croſs. Haddington, Iſt Febru- 


againſt a pupil was reduced, becauſe his tutors and curators were not 
called for their intereſt, altho' it was notour he had none. Maitland, 


6th- March 1573 Chrighton contra Ld. Roſſie. A father-admini- 


ſtrator need not be ſpecially. cited, tis ſufficient that tutors and cu- 
-rators are cited in general. Durie, 8th March 1626, Earl King- 


horn contra Collace. ------ A wakening againſt tutors being only ex- 
cecuted againſt one, and not 
alledged muſt be called to the wakening, as well as to the principal 
ſummons; the Lords allowed the purſuer to cite them incidenter cum 
were cited any time before adviſing of the cauſe. 
Fountainhall, 13th r 1686, Lockhart contra Ellies. In a re- 


againſt the other co-tutors, who, it was 


proceſſu, provided they 


moving againſt a father and his ſon, the ſon being minor, and the fa- 


| ther ſummoned as adminiſtrator to him, this was found ſufficient, tho 


the tutors and curators were neither generally nor ſpecially ſummoned, 
and that he had ather curators. Durie, 17th July 1630, Ld. Lie contra 
Porteous. The Lords turned a decreet into a libel, it being againſt 


a minor, and his curators not cited with him in initio litis, upon two 
diets, but only cited rum proceſſu, by virtue of an incident to compear 


upon two days warning. Forbes, 28th December 1705, Gavin contra 
gomery. Vet a minor being ſummoned without citation of 


7 #CILLIC 


hiv ines neck cutaters;” the Lond refifed to-cat the den but af. 
ſigned a day to the minor to get himſelf authorized with tutors or cu- 


rators. Haddington, 2oth February 1624, Fairney contra Ayton. -— 


Found no neceflity to warn the curators of a woman minor, ſhe being 


married, and her husband ſummoned. Hope, (Minor) 2d July 1622, 
French contra Frenches and Cranſton, -—-- A ſuſpenſion againſt a mi- 
nor was ſuſtain'd, altho it was execute againſt 


e charger only, and 
Hot againſt his tutors and curators, neither was thereany warrant in the 


ſuſpenſion to ſummon them. Durie, 1ſt 
Glaſgow contra Lord Lom. 


Tnexwajuli: TUTORS and Cay need not be certiorate in extrajudicial acts, 


ut muſt be called in the ſummons of removing fol- 


ial Gaps a ſuch as warnings, 
Wear be 10ving thereupon. Durie, 12th July 1628, Bennet contra Turnbul 


s the declarator of the double avail of a marriage, it was found, 
that requiſition, and offer of a party may be made to a minor with- 
39, Haddington, 4th July 1622, 


of 


March 1627, burgeſſes of 
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Citation. 


of a wadſetter. Durie, 6th March 1639, Urquhart contra Barclay. 
In a declarator of redemption againſt a minor, the Lords found, 
That the tutors and curators needed not generally be warned in the in- 
ſtrument of premonition, ſince they were ſpecially and nominatim 
warned. Durie, Hope, (Fadſet) 17th December 1629, Ld. Carnou- 
fie contra Ld. Techmuirie. Found ſufficient to arreſt in a minor's 
hands, without neceſſity to execute the arreſtment againſt his tutors or 
curators, either perſonally, or by leaving a copy at the croſs, tho? theſe 
ought to be cited in the furthcoming ; and here a poſterior arreſter, 
who had arreſted in the curators hands, was competing. Harcus, 
| (Arreſtment) November 1687, George Robertſon contra Ro- 
bert Ker: $7 EOF = | 


A TuToR's factor being, by contract with the conſtituent, obliged Aﬀio diretA 


to do all for the pupil that the tutor himſelf was hound to by law ; the tun. 
Lords found, That the tutor needed not be conveened in a proceſs of 
compt and reckoning at the pupil's inſtance. Durie, 24th July 1629, 
Slewman contra Wardlaw. The Lords ſuſtained action of compt and 
reckoning againſt the accepting tutors nominate, without calling the - 
reſt who did not accept or act. Forbes, 23d June 1705, Murrays 
contra Murray. But in a purſuit againſt a tutor's heirs they would 
not ſuſtain proceſs, till the co-tutors were called; for the heirs could 
not know the adminiſtrition, or how to accompt. Stair, ad Decem- 
ber 1668, Seton contra Seton. Found, That a minor ought to call 
his whole tutors or curators, either at the beginning or cum proceſſu, to 
the effect the defences of every one may be communicated to all, tho 
every one may be decerned in ſolidum. Harcus, (Tutors) | 
March 1684, Lord Napier contra Sir William Nicolſon. This was 
adhered to as to the repreſentatives of dead tutors. ad December 1684. 
And the like was decided, January 1685, Dalgerno contra Hen- 
derſon. | | OY. | | 


A CommMrssAkY cannot decernan executor-dative ad omiſſa, except 1,5... 


| had cfm an executor be firſt cited thereto. Durie, 12th March 163 1; tions. 
contra Alves. Durie, 14th February 1622, Bayn contra 1 

Forbes, 18th July 1706, Lees contra Din woody. Yet a teſtament- 

dative ad omiſſa was ſuſtained, the principal executors, by the edict, be- 

ing generally cited to hear execurors ad omi ſſa decerned, tho there was 

no perſdnal citation. Durie, 28th June 1623, White contra : 

hut in proceſſes againſt debitors after confirmation, the principal 

executors need not be called. Durie, 5th December 1627, - 

contra . = a 1 cs 


In an aQtion againſt executors, the exception, That the heir of on g, 
of the co-executors was not called (the office being indiviſible) was — | 


found relevant, unleſs the purſuer would alledge, that the executors con- vors 
veen'd had intromitted with as much as would pay the purſuer. Spo- 


tiſwood, (Execution) Durie, 18th July 1628, Peacock contra Peacocks. 55 


_ -—= Formerly it had been found, That where one of two executors is 
dead, the other may be purſued as ſuch, without calling the heirs or 
executors of the oth: Maitland, 26th February 1567, Lady Lovat 

contra Fraſers. 12 5 oy Yang | 8 
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| ene was found to ſummon 


134 EE Citation. 


— — 


Brssentes. Ax executrix when purſued founded her S's upon a 3 of 
exoneration; to which the purſuer anſwered, That he was not called 
thereto, 3 the executrix knew of his debt, having paid part of it; this 

Was repelled, and the defence on the exoneration ſuſtained. Duc 
16th July 1629, Tailzifer contra Wilſon. 


Proceſia- A Pazry having fully diſcuſs 'd an executor, _ thereafter 3 in- 


' gainſt caurio- fiſting againſt the cautioner, in which proceſs the executor was alſo 


mere. called for his intereſt, but he deceaſing after ſome ſteps made in the 

cauſe, the Lords found no neceſſ] ity to ſummon his repreſentatives, or 

to transfer the proceſs, the executor being no neceſlary party, as be- 

ing diſcuſs'd = Durie, Sth December 1623, Rocheil contra his 
debitor's executor. 5 | 


| N Found no bes againſt a woman a was married after exe- 


San use cuting the principal ſummons, becauſe her husband was not cited for 
viro, Pts his intereſt in the ſecond ſummons of continuation, which he might 
have been, upon ſupplication to the Lords to grant warrant for that ef- 
fect. Durie, penult. e 1627, Baillie contra Robertſon. —-- A wo- 
man clothed wich a ving committed ejection, and there- 
after being purſued for aye her widowhood ; the Lords ſuſtain- 
ed the proceſs againſt her, without finding an neceſſity to ſummon 
the heirs and executors of her deceaſt h (altho' he himſelf be- 
| hoved to have been called, if the action had been purſued 0. — 
in his lifetime) ſeeing the fact was only e W 
| herſelf as committer, = 9 5 caput fequitur. Dur 18 18th July 1622, 
Caldwell contra Caldwell. 


Proceſs | MAGISTRATES 7 purſued for not taking a rebel, no SPY 
rebel himſelf to this purſuit, wherein the 
magiſtrate is conveen'd ex propria culpa, the rebel being decerned be- 
fore; and becauſe here the principal debitor had no intereſt, as in a forth- 
coming he has. Durie, 25th June 1629, Roſs contra the baillies of 
| ee wag — The like, a baillie being charged to take a rebel, and diſ- 
beying, a proceſs laid againſt him for the ſum. Durie, 22d November 
954 later contra Roſs. ---= An inqueſt may be purſued for error, tho 
ſome of them be abſent. Erskine, 3 1573, Ld. Ruthven contra 
St. Colm. -—-Proceſs may any one of an inqueſt for error, 
without calling the reſt, "Hi, ** aan 15 54 ae Queen con- 


tra Ld. Caprington. 


A SPECIAL legatar cannot conveen a a debitor without calling the 
Proceſs at aexecutors of the defunct, becauſe they may alledge reaſons — the 
legarar's legacy ought not to be paid, as that debita excedunt bona, Sc. Durie, 
T roth March 1627, Forreſter contra Clark. But he need hot call the 
other legatars. ri, 31 iſt "_ 1639, Dundafs contra his good- 
- fire's executors, _ 


. A CourRIisER of the RESTS ES the lands from the wad- 
Proceſaran ſetter, needs not call the reverſer nor his _ Durie, 17th Decem- 


hate” — bes 1629, Ld. Carnouſie contra Ld. 3 


CirIxG 


was notcalled ; but 
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Wor ING of tenants is not ſufficient where the maſter is moſt con- Proceꝶ of 

cerned, as in obtaining a decreet of locality. Gilmour, 16th Janus- SR 

ry 1663, Earl Roxburgh contra Kinnier. 

In an action for a penſion againſt the chamberlain of a perſon of Proceſs fob 

quality, the Lords found that there was no need to ſummon the maſter a Penn. 
Br the time, nor any to repreſent him, notwithſtanding his cham- 

berlains were ſummoned to pay the penſion. Sporifwood, En) 

2oth January 1627, Weemyſs contra Hamilton. 


| Ina declarator at the inſtance of an appriſer, for FR SAY a 
ou appriſing to have been extinct and fatisfied within — legal, by of exrinQioli | 


and his author's intromiſſion; the defender alledged no proceſs, in or 1 


ſo far as concerned the author's intromiſſion, i in reſpect authors are not 
called. Anſwered, The defender's appriſing not being ed by r 
duction or improbation, to take away the right, as not goa or fuffi- 
cient, but only by declarator, as being ſatisfied within the yk the 
purſuer needed not to call authors but if the defender 

cite them cum procgſſi, or inmate the ation to them, | — 
pony the alledgance, in reſpect of the anſwer. Harcus (pr? ing, 
| November 1683, contre. e 


In a declarator of baſtardy it was found fuicient to call the een ei 
of ſtate, and not the defundt's neareſt of kin, becauſe preſumed that of — 
he has none. Haddington, 18th January 1612, Clark contra Stra- | 
chan and Drummond. ——- The like, Hope (Baſtard) oth err 
1618, Hirpet contra Scot. In a declarator of baſtardy, a general ci 
tation at the mercat- croſs, of all having intereſt, is ſufficient, un- 
leſs particular perſons be named who would ſucceed, if the defun& 

were not — and, in that caſe, theſe perſons muſt he cis 
ted cum proceſſu. Stair, 11th December 1679 Somervell contra Stayns. 


DEcLARATOR of property may be purſued againſt the feuar of the 8 


lands, without calling z ſuperior. Durie, 21ſt December 1633, L. Property, 
Weemyſs contra Stewart. --—= In a declarator, That the ſheriff of 
Inverneſs had a right to fiſh three days in the water of Neſs, no neceſſi- 

ty was found to call the town, or any, but the poſſeſſors. Fountain- 
hall, 3th November 1677, Earl of Murray contra Feuars. | 


In an action againſt a wadſetter of a part of lands that had a moſs Of march; 


in common, for reſtricting the wadſetter's intereſt in the faid commo n- 
ty, the Lords ſuſtained proceſs againſt the wadſetter, tho the granter 
declared, — what ſhould be done in this 
proceſs ſhould not prej him. Durie, Haddington, penult. Febru- 
ary 1023, Irvine contra Forbes. In a declarator of property; 
libelling certain marches and bounds to the lands, which in effect ter- 
minated in a perambulation, or fixing of the marches; it was found 
ſufficient to call him who had a diſpoſition to the adjacent lands, tho 
he was not infeft ; and he being called, that it was unneceſſary to call 
the __ who ſtood in the real right. Gilmour, zd, Stair, 8th Janu- 
ary 1663, Nichol contra Hope. A decreet of perambulation, - pro- 
noun — ſheriff, was ſuſtained againſt Feuars, tho' the ſuperior 
Was not called, the Lords declaring, That if the lands ſhould fall in the 
; L 12 | ſuperior” s 
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ſuperior's hand by recognition, non-entry or otherwiſe, the "PUN 


could not prejudge him. Stair, 8th February 1662, Lord Tor- 
phichen contra . Gilmour, February 1662, Ld, Livingſton 
contra Feuars. . N | | oe | 


Offervieage, _ TENANTS being convened for certain ſervitudes, alledged due out 
e of the lands they laboured, this dilator, That their maſter was not ſum- 
moned (without which no ſervitude could be conſtitute upon the lands) 
was ſuſtained, tho not proponed for the deſenders, but by their 


elarator of a defunct's eſcheat, all the neareſt of kin, of the ſame degree, 
who had intereſt in the executry, ought to be called, and that it 
was not enough to call the relict who had right, in law, to the 
half, there being no children, becauſe ſome of the neareſt of kin _ 

* * 3-4 produce - 


maſter compearing, uncalled, for his intereſt. Durie, Spotiſwood, 1 
( Summons ) gth February 1628, Ld. Wardis contra tenants of the 1 
Declarator FouND, that a perſon to whom a reverſion is given, needs not warn 0 
ofredemption. the preſent poſſeſſor, but only him who granted the reverſion, or his f 
heirs. Colvil, January 1586, Hog contra Ld. Waughton. Hadding- 0 
ton, 22d November 1610, Lord Sanquhar contra Ld. Clunnie.—— t: 
There is no neceſſity to make premonition to any, except the heritable — 
poſſeſſor; but in the ſummons of declarator upon the order, not only t 
the preſent heritable poſſeſſor, but alſo the apparent heir of the firſt fi 
granter of the reverſion muſt he ſummoned ; and altho' the lands an- fc 
| nalzied have paſt through never ſo many hands, yet the redeemer need T 
. not ſummon any but theſe two. Durie, Spotiſwood (Redemption) Cc 
gt July 1630, Fiſher contra Brown. This exception againſt an th 
| of redemption was admitted, viz. That the perſon from whom th 
the lands were craved to be redeemed, was but liferenter by reſervation, ny 
and his ſon, the fiar, was not called. Sinclair, 23d May 1 542, Ram- M 

ſay contra Damperſton. A perſon having compriſed lands from a 

wuadſetter, and charged the reverſer to receive him as vaſſal, and the | 

. charge being ſuſpended, and litisconteſtation made in that proceſs, be 
long before the order of redemption, ſo that the reverſer needed not ho 
miſtake him; yet the Lords found no neceflity to wain this compriſer, 16 
but only the wadſetter's heir. Spotiſwood, (Redemption) 2oth March cla 
1629 Earl of Buccleugh contra Young. --—-- In a declarator of re- nol 
demption, the Lords found, that it was not ſufficient to call the heir of gal 
3 tt,silzie of him who granted the reverſion, altho he was infeft and in he 
=o eſſion, but that the heirs of line, as neceſſary perſons, ought alſo to dec 
= - | ſummoned. Durie, 18th March 1628, Lord Cathcart contra Ld, W. 
3 -. Carſe, E 2 | | 7 1. alle 
3 | Ina declarator of a dead man's eſcheat, not only the wife and chil- | cite 
3 | Declaratorofgren muſt be called, but the heir, becauſe of his heirſhip goods. trad 
|. =  Haddington, 8th June 1610, Muſchet contra Muſchet. ult. May pur! 
E 1610, Gibſon contra Libberton. He who ſeeks declarator of the he 
1 eſcheat of a defunct, ſhould ſummon the heir, and haill children of the kno 
2A defunct, and if he omit any of them, he will get no proceſs unleſs of t 
. the defun& had executors confirmed; in which caſe, it was found any 
23 _ ſufficient to ſummon the heir and executors. Haddington, 1 5th Ja- vaſſß 
a nuary 1611, Veitch contra Brunton. Found, That in a general de- — 
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3 a diſcharge of the debt, the ground of the horning, which 


| 4 exclude the eſcheat as to any part of the goods; but the Lords 
allowed them to be cited cum proceſſu. Harcus, (Eſebeat) Decem- 
ber 1682, Lord Aberdeen contra Anna Pitcairn. In a ſpecial de- 
clarator, the Lords found, That there was no neceſſity to ſummon the 


children of the defunct rebel, becauſe a general declarator was obtain- 


ed againſt the defunct himſelf. Haddington, Hope, ( Declarator ) 
2d February 1611, Fraſer contra M Finzean. 12th November 
1612, Balfour contra Futhie. Durie, 2 1ſt November 1626, Seton. 
of Meldrum ſupplicant. —-- The heirs and executors of a defunct rebel 


muſt be called to a ſpecial declarator ; but if they concur without ci- 
tation, it will be ſufficient. Haddington, 7th December 1609, John- g 


ſton contra Napier. ------- A donatar having obtained general de- 


clarator, thereafter calling a debitor to the rebel, to make arreſted goods | 


furthcoming, needs not ſummon the rebel, becauſe the preceeding de- 
clarator has transfer d the rebels whole right in the perſon of the dona- 
tar. Haddington 13th January 1610, L. Preſton contra Hamilton. 
— The donatar to a rebel's liferent having obtained general declarator, 
the Lords found, That he may warn tenants to remove without neceſ- 


of calling the rebel. Haddington, February 1603, Wat- 
10 contra tenants. — In a declarator of eſcheat, it was objected, 


That all parties, having intereſt, were not cited at the mercat-croſs, 
conform to the warrant of the letters, which was ed, in reſpect 


that this was but fylus curiæ, long in deſuetude; it being enough that 


the rebel is cited, and none can be prejudged who are not cited, and a- 
ny that pleaſes may appear for his intereſt, Stair, 27th June 1666, 
Maſon confra. - : | POE FO RS PIN 1 * 


AbxekrEx of declarator of non- entry was found null, becauſe it ele 


ing libelled, that it fell by the death of the laſt fiar, his heir of line was of non- entry. 


not called. Fountainhall, 15th December 1686, and t2th January 


1687, Duke of Hamilton contra Counteſs of Callendar. In a de- 


clarator of non-entry, the Lords found, That the ſuperior needed call 
none but his own immediate vaſſal, and having obtained decreet a- 
gainſt him, that he might thereafter get his ſub-vaſlal removed, altho' 


he had received the feu-duty from him, and had not called him in the 


declarator of non-entry. Haddington, ( Non=entry ) gth June 1610; 
Wedderburn contra Hopper. In a declarator of non- entry, it was 


alledged for the defender, That the purſuer muſt condeſcend how 


long the lands have been in non- entry, and by whoſe death, and m 

cite the apparent heir of the defunct in initio litis, as the proper con- 
tradictor, the defender being a ſingular ſueceſſor. Anſwered, The 
purſuer being a ſingular ſucceſſor to the ſuperiority, he cannot know 


who were the vaſſals that died laſt veſt and ſeaſed, which the defender may 

know by the writs ; and if he will condeſcend upon the apparent heits 

of the vaſſal laſt infeft, the purſuer will call them cum proceſſu, and 

any ſuperior may claim the retour-duties for 39 Years back, "unleſs the 
|. The Lords ſuſtained 


vafals can inſtru& how long the lands were | 
the proceſs, unleſs the the defender would condeſcend who: repreſented: 


the perſons laſt infeſt, to the effect the purſuer might cite them cum AY 
ſu. Harcus, ( Non-entry-) February 1683, Marqui of 


Qeeenſburry contra Earl of Annandale, 
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2 recogni= TR Lords found it not neceſſary in a proceſs of recognition to call 
' the parties in whoſe favours the alienation was made, altho' ve/ maximne 
res eorum agebatur. Colvil March 1584, king's advocate contra 

M Culloch. ” TR 5 

Regreſs up- In a declarator for regreſs to excambed lands, becauſe of evicton of 
* ea the lands given in excambion, it is only neceſſary to cite the y, or 
| his heirs, with whom the excambion was made, and the preſent heri- 
table proprietar of the excambed lands, but no need of citing his inter- 


mediate authors. Durie, 2d uly 1629, L. of Wardis contra Balcomy. 


In ſimple | In a reduction of a tack, ſet by a kirkman, without conſent of the 
- 7 noms of patron, which tack was aſſigned toa third party, the Lords found no 


volun 


| rights, roceſs, becauſe only the aſſigney, and not the cedent was cal- 
F lh fed. Spotiſwood' ( Aſignation) Durie, 20th March 1630, Mur- 
i ray contra M Kenzie. In a reduction of a vaſſal's infeftment of his 
1 lands, there is no neceſſity to ſummon the vaſſal's ſuperior. Hope, 
| (Reduction) 26th July 1615; Douglaſs contra Ld: Waughton, ---- 
| In reduction of a bond granted in minority, if the aſſignation be inti- 
mated, the aſſigney muſt be cited intra annos utiles, and not the ce- 
\ dent, Stair, 2d July 1667; Lord Blantyre contra Wakinſhaw, ---- 
Wl In a reduction of alienation of lands at a man's inſtance, which with 
Wl conſent of curators. he had made when minor, the curators need not be 
1 | ealled, tho' they gave their own warrandice againſt reduction. Durie, 
th March 1637, Vernock contra Hamilton. 5 | 
1 An reduti- A DECREET being obtained againſt a minor as heir ſerved to his f:: 
| —_— judicialther, the minor obtained afterwards reduction of his retour, and there- 
= upon intented reduction of the decreet ; it was objected, That the re- 
on duction of the retour could be no foundation to reduce the decreet, be- 
| | cauſe the obtainer of the decreet was not cited therein. It was anſwer- 
4 ed, That in reduction of retours none needs be called but the judge, 
9 clerk, and inqueſt. 2do, The decreet was obtained againſt the minor 
Mi ven he was but twelve years of age, and never charged upon; ſo that 
_ when the reduction of the retour was intented; the minor neither knew, 
of nor was obliged to know of any decreet againſt him. The objection 
8 was repelled. Stair, 24th July 1661, Mitchels contra Hutchiſon. 
3H — na reduction of a decreet of exonoration, . it was alledged by the 
1 executor, That all parties having intereſt were not called, viz. The 
43 _ creditors and legatars, who were concerned in the event of the re- 
iy duction, for if their ſums and diſcharges were not allowed, according to 
1 to the exonoration, the defender behoved to return upon them for pay- 
= | ment; the Lords found no neceſſity to call the creditors and legatars, 
1 baut that the defender might intimate the plea to them. Stair, New- 
W |  byth, 11th January 1665, Arnot contra Arnot, | 
\ [i * 13 redudions THE Lords ſuſtained proceſs in a reduction and improbation of a real 
| and improba-right, without finding any neceſſity for the purſuer to call the defen- 
2 | der's author, in reſpect the ſaid author was not liable to the defender 
* 3 in any Warrandice, no not from fact and deed, and ſo had no manner 
1 | of intereſt in the cauſe. Forbes, 18th December 1708, Erskine con- 
_— tra Harhilton. The like, Stair, Gosford, 14th July 1671, Dunbar 
% contra Maxwell. ----It being alledged by the defender in an improbati- 
1 „ ” PL +. WO 
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| this dilator propon'd by him was 
of the lands in favours of another, who now ſtands infeft, and who is. 
not called, altho' the right by the q_ heir to that perſon was u- 
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on, That no certification could paſs againſt writs granted to his authors, 
unleſs the authors immediate and mediate were called: Anſwered for 
the purſuer, It is enough to call the immediate, who may intimate to 


the mediate authors as they find themſelves concerned. Reply'd; The 


mediate authors ought alſo to be called, becauſe they are liable in war- 


randice. The Lords found, That all authors ſhould be called by the 


urſuer, as they are condeſcended on by the defender, who is to give 


55 $ oath of calumny, that the perſons in the condeſcendence are au- 


thors, and liable in warrandice; and if the purſuer will not be at the 


pains to cite old authors, he may paſs from the rights made to or by 
them, and reſtrict the libel. Harcus, (Inprobation) November 


1684, Lord Advocate contra Lord Cardroſs and Ld. Livingſton. Here 


was a condeſcendence of near twenty mediate authors, and this deciſion 
ſeems to render improbations tedious and chargeable to the purſuers,--- 


In an improbation the evidents made to the defender's authors being 
called for ; found, That it was not needful to call the apparent heirs 
of theſe authors, unleſs the defender would ſpecially condeſcend who 


the apparent heirs were. Durie, ult. January 1627, Ld. of Lauriſton 


contra tenants. ---- An apparent heir being called in a reduction and 
improbation of a right to lands . to one of his predeceſſors; 
uſtained, viz. That he was denuded 


pon a ſingular title, and had no dependence upon the right ſought to be 


improven. Durie, 15th March 1627, Earl of Kinghorn contra Ld. 


Grange. Found that ſub-vaſſals, being in poſſeſſion, ought to be cal- 
led in an improbation againſt the vaſſal their author, becauſe they could 
not be unknown being heretable poſſeſſors; but as to tenants bruik- 
ing lands by tacks, or heritors bruiking by ſub-tacks their own tiends, 
their Lordſhips thought, that it could not fo well be known that they 


had right, and ſo were not parties neceſſary to be called. Dirleton, 
24d January 1668; town of Glaſgow contra 


—_— "LO clerk re- 
giſter found to be a neceſſary party to be ſummoned, where the king's 
writs in his keeping are called for to be reduced. Haddington, 26th 


November 1622; Earl of Mar contra Lord Elphinſton.-— In an 


improbation of a compriſing; the clerk thereto was not found needful 


— 


to be ſummoned, altho the warrants thereof were called for, ſeeing he 


was not a publick perſon, but choſen at the pleaſure of the compriſer, 
who chooſes his clerk upon his own hazard. Durie, 28th June 1628, 
_ Henderſon contra Lady Knockhill. ---- In an improbation the Lords 


found that ſervices cannot be reduced for not-produQtion, where only 
the party is called in the proceſs, and neither the director of the chan- 
cellary, who is preſumed to have the ſervice, and to keep the fame for 
the warrant of the retour, nor the judge and clerk before whom the 
ſervice was deduced, is called. Durie, 17th February 1624, Lord El- 


phingſton contra Earl of Mar. Certification was refuſed in an im- 


probation at the inſtance of a ſuperior againſt vaſſals, of writs granted 
to their predeceſſors, until the predeceſſor's heir of line was called, al 


tho' the heir male was called, and had acquired the heir of line's right; 
but it would have been granted, if the purſuit had been reſtricted to 


ſuch writs as were conceived in favours of the predeceſſor and his heirs 
male. Durie, 11th January 1628, Earl of Mar contra his vaſſals. 
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Citation. 


Mails and 
duties, and re- 


_ -  Abſtraed 
mulcures. 


— 


A DEFENDER in a removing having founded Wes ch "x | 
= rentaller who was not warned, and the — having reply d upon 


conditions in the rental, by which it wou 


appear to be expired; the 


Lords found no proceſs till the rentaller was called. Durie, 22d March 
1627, Lady Nithſdale contra her tenants. But where the rental bore 
an expreſs. prohibition to aſſign or ſubſet, it was not found neceſ. 


fary to call the rentaller. Durie, 1 5th July 1628, Lady Maxwell 


contra tenants. The ' donatar to a ward calling the tenants to make 


paytnent to him of their duties of faids lands, needs not call their ma- 
ſter; for as a ward needs no declarator, ſo, when the donatar calls for 


the mails, he needs to know none but the actual poſſeſſors of the lands. 
. Haddington, 22d February 1612, Skeen contra tenants. To found * 


an action of mails and duties againſt tenants, it is not neceſſary to call 
the maſter ; in removings indeed the heritor ſhould be called, becauſe 
thereby his poſſeſſion is to be inverted ; but in mails and duties the te- 


nants may ſuſpend on double poinding, or if a tenant collude with the 


purſuer, the maſter may uſe the tenant's name to r but double 


poinding can have no place in removings. Durie, 25th February 1630, 


conta Durie, 13th November 1634, Mudie contra 
Lighton. Stair, roth June 1665, Home contra — — The like, 


Fountainhall, 28th January 1702, Haliburton contra tenants of Carſe. 


An exception ſuſtain d in a removing, that the defenders were te- 


nants to a third party infeft in the lands, who was not warned, and they 


were found not obliged to fay or inſtruct that he was lawfully infeft, 
becauſe the maſter only could be obliged to diſpute upon the lawful- 
neſs of his right. Durie, 7th December 1627, Lord Bamf contra his 


tenants, The maſter of tenants need not be called in a removing, 


where there is a ſpecial infeftment, to which the author of the maſter 


has conſented.  Haddington, 11th January 1610, L. of Smeton Hep- 


burn contra Hepburn. ---- In a removing at the inſtance of a lady ter- 
cer kenn'd, there was found no neceſſity to call a compriſer from her 
defunct husband, tho' infeft, and in poſſeſſion of the rents. Durie, 


18th March 1630, Lady Maxwell contra tenants. Far leſs the heir 
of her husband, ſeeing one is not bound to cite his own author. Spo- 


tiſwood, (Removing) 26th July 1627, Lady Boyn contra tenants. ---- 
In a removing there was found no proceſs, all parties having intereſt 
not being called, uiz. the defender's wife, in feſpect he poſſeſs d but 
by his jus mariti in her right. Stair, 15th July 1665, Johnſton contra 
Brown. --—In a proceſs for removing it was fauſtain'd as abſolvitor to 
the tenants, that the liferenter, whoſe tenants they were, had not been 
warned or called, ſhe being alive at the time of the warning, tho' dy- 


ing before the term. Stair, zoth June 1669, Agnew contra tenants of 


Dronlaw, In a removing it was not ſuſtained as a defence, That the 
defenders were tenants to another, and he not called, unleſs they could 
condeſcend upon their maſter's right, which might defend him and 
them. Stair, gth December 1664, Inglis contra Hog. -—-The Lords 


found, That a firſt compriſer, in poſſeſſion of the rents, having char- 


ged the ſuperior, but not infeft, needs not be called in a removing at 


the inſtance of a ſecond compriſer infeft. Gilmour, 1 5th December 


1 


1664, Inglis contra Kelly. | 
A Man purſuing 2 ors of lands, for abſtractin g their corns from 
the purſuer's miln, albeit he called not the heritor, becauſe the tenants 
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Citation - = 


— er 2255 roprio, he will get decreet, but that decreet given 
ue inſt Aer fo prog prejudge the maſter of his defence or a. | 
Haddington, 1ſt December 1610, Fenton contra tenants of Mathartie. 
No proceſs was found againſt any tenants for abſtracted multures; | 
where their maſter, the heritor, was not ſummon'd, altho' it was al- 

ledged, That they were in continual uſe of brin wing their corns to-the 

purſuer's miln, as thirled thereto, and paying the accuſtomed dues of 
thirla * memory of man. | Spotiſwood, ( A ) Hope; vol 
March 162 


| hes proceſs at an iy s inſtance for payment, it was found * Procels of 
_ vant * a prior arreſter to appear in the proceſs, and plead his prefer- furthcoming. 
rence, without calling the common debitor. Stair, 5th June 1666, | 
Niſbet contra --— An arreſter purſuing furthcoming, and re- 
ferring the verity of the debt arreſted to = oath of the party; in whoſe 
hands the arreſtment is laid, and ſummoning him toa day todepone, muſt 
alſo ſummon the original debitor to the ſame day; or if that is neglect- 
ted, the oath may be taken to ly in retentis, but no decreet can go out 
: hn the principal debitor be ſummon'd, and the days of the ſummons 
' Durie, 17th March 1637, Stewart contra Stewart. In an ac- 
— to make furthcoming a moveable ſum, purſued aſter the common 
debitor's deceaſe, it was found, That the heir is not legitimus contradi- 
dar, to be called as defender, but that the executor ought to be called, 
Fountainhall, 2oth January 1681, Maxwel contra Riddel. . - 


3 Cone krs TNG was ſuſtain d, altho the wife was not calle ere Adjudicats 
to, ſeeing there was no right compriſed from her, but only what on. 
right her huſband had thereto, jure mariti. Durie, 15th June 1624, 
Finlayſon's wife contra Wood In an adjudication againſt a vaſſal the 
ſuperior need not be called. nen roth July 5 res 
contra Stevenſon. Eu 


” 
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1 Na * ex capite inhibition, es was foutid no OY till  ReduBiies 

the perſon inhibited were called, the defender's author, who was - 2 erbi· 
bound to him in warrandice. Stair, Newbyth, 31th January 166 1 
Lord Borthwick contra Ker. The like, 1 85 (LTabibition) 10th Ju- u- 


ly 1617, Brown contra Wright. 


* * — — 0 bros Aft WAI CAA, i AA 


Founp, That in a poinding of the ound; jt ws Ae 46:ead] oindi 
the defender, being i IL ache under — and that there was no F = 
neceſſity to conveen any other heritor, becauſe thus it would be as rea- =_ 
ſonable to call the heritor's author; nor had the a 1 yy _ 
to know of the reverſion, becauſe i it might be diſchar 4 
— other perſon com g, was allowed to do fo for fits whey = 
Durie, 3ſt Fe 1631, Cunningham contra Williamſon. Vet | j 
ina poinding of the c ground, no proceſs was found till the party was | : i 
called, who at the time of the ſummons ſtood heritably infeft in the 
lands; altho' the purſuer replied, That there was no neceſſity to ſum- 
mon him, ſeeing his heritable infeftment was but a baſe one, granted 
to be holden of the giver. Durie, 19th January 1636, Oliphane c con- 
tra tenants. The heritor muſt be called, not — ſuperior. Durie, 


igth * * as _— tenants. . = 


* 
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 infeft, need not be called. Haddington, 19ch December 1609, 
Spotiſwood contra L. Weſtfortune. | . 2 | | 


* 
a; ad .F—— 1 2 * 


8 proceſs of ſale, at the inſtance of a creditor of his debitor's 

fle. eſtate, upon the head of bankruptcy, the Lords found no proceſs, in 
reſpect there was no edictal citation, nor any warrant in the ſummons 

for ſuch citation, as the act of ſederunt, 23d November 1711, directs, 

Here it was pled, what the act of ſederunt enjoyns is not of neceſſity, 

but of expediency, which the raiſer of the ſale may proſecute, or not, 

as he thinks fit; and that if all the real and perſonal creditors be cited 

perſonally, or at their dwelli ng-houſes, in the common courſe of dili- 

gence, the edictal citation is ſuperfluous, 28th June, 1727, Earl 
Marchmont contra Earl Home. T9 | bop 


I an action of exhibition and delivery of the court books of a ſheriff: 
Exhibition. ꝗqom, at the inſtance of the ſheriff, it was found not neceſſary to call the 
heir or executors of the ſheriff clerk, but only the havers ; becauſe theſe 
books are publick, and pertain to the judge, and not to the defunct's 
repreſentatives. Haddington, 26th November 1611. Ld. Sanquhar 
contra Padzian. -—— In an exhibition of ſome heritable writs, at the 
inſtance of an heir againſt his father's relict, and ſome other perſons as 
havers, the Lords found, That the debitors needed not be ſummoned, 
ſeeing there was no execution craved againſt them. Durie, 6th De- 
cember 1623, Fotheringham contra Fotheringham's relict. But 
the relict of a debitor in a bond, being purſued to exhibit the ſame, and 
in that proceſs making voluntary exhibition thereof ; the Lords, never- 
theleſs, found no proceſs, till ſome perſon were ſummoned to repreſent 
the defunct debitor, ſeeing it was not libelled, that ever the bond was 
the purſuer's evident, or ever delivered to him, but produced now, 
after the debitor's deceaſe by his relict, from among her huſband's writs ; 
and this was found being proponed by a creditor. Durie, 17th March 
1636, Reid contra Gibſon. --—- A compriſer cannot ſeek for produ- 
ction of any writs of the lands compriſed, nor the ſame to be copied 
to him, without calling the debitor to the purſuit. Durie, roth March 
1627, Dick contra Skeldon. .,  _ WES 1 | 


Is caſe of a party'scraving an incident for recovering of writs cal- 
incidents. led for to be improven ; the Lords found, That the Lord advocate, as 
| being a neceſſary party, behoved to be ſummoned; becauſe he, being a 
party in the principal ſummons, could not be left out in the incident, 
. (Incident Diligence) Durie, roth February 1624, Lord 

(eſter contra Earl of Buccleugh. 12th February 1624, Earl of Mar 

contra Lord Kildrummi e.. SAL hd: Bene 


proceſt of A_-TACK of tiends being ſet to a man, and to three of his heirs 
tranſumpe. ſucceſſive, and then for 19 Years after, and the commiſſion having 
| thereafter granted him a decreet of prorogation for 202 years after the 
expiration, of his tack ; and the. tackſman's repreſentatives purſuing an 

| heritor for his tiends, but producing only the decreet of prorogation 
of the tack, and a tranſi of the faid tack, to which the defender's 
authors were not called; the Lords found the decreet of prorogation 
and tranſumpt not ſufficient, unleſs the tack had been expired, and the 


yeal 8 


Clandeſtine Marriage, Jie 
years of prorogation commenced, tho' theſe would be good adminicles, 
if the tenor of the tack were to be proven. Fountainhall, 13th De- 
cember 1699, baillie Talfer contra Sir Thomas Dalziel. ---- A tran- 
ſumpt was found not to inſtruct a purſuer's title, when the proceſs of 
tranſumpt was raiſed pendente lite principali, and the defender not 
called thereto. Maitland, 20th July 15 5, tutor of Pitcur contra 1 
Lord Gray. The contrary found in the caſe of a ſaſine, in which caſe 
there is no party directly or immediately concerned to be called. Du- 
rie, 15th February 1623, Hope-Pringle contra Earl of Home. Du- 
rie, 17th June 1630, Earl of Wigton contra Earl of Caſſils.— In 
tranſumning of charters or ſaſines of lands, it is neceſſary to call the ſu- 
riors of ſaid lands, albeit the like cuſtom have not been in tranſum- 
bs of charters and ſaſines of lands holden of the king in time paſt, yet 
the like reaſoning militates for his majeſty's intereſt, and the Lords will 
proceed ſo in time coming. Haddington, 19th June 1612, Lady Dun- 
wedie contra Johnſton's relict. | | | 


7 SY. 


 AcT1oN of proving the tenor cannot proceed againſt the Heir of a Proving the * 
uefunct without calling the executors. Durie, 5th March 1628, Hams tenor. 
mermen of Glaſgow contra Crawford, | | 


| CITATION cum proceſiu.” See Quod ab ine ef. 


7 AS to places where citations muſt be uſed, and the formalities theres Os - | 
of. See Execution. 8 ü 5 | | 
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A LANDED Gentleman being purſued by . the procurator of 
1. the juriſdiction where he lived, for the fine of his clandeſtine 
marriage, upon the act of parliament 1661 ; the Lords, in an advocati- 
on of the cauſe, found, That the judge and his fiſcal had no right to 
this fine, it being a clandeſtine marriage within the kingdom; in which 
caſe the act appoints the fine entirely to belong to the poor of the pa- 
riſh; yet con bing, that if. there were no reward, there would be no 
purſuer, they found, That the fiſcal ought to have all his expences out 
of the firſt and readieſt of the fine; but had no reſpe& to a defence 
founded on payment already made to the miniſter of the pariſh, nor to 
his diſcharge produced, and found the defender liable in the fine: 
Fountainhall, 7th December 1705, procurator fiſcal of Annandale 
contra Carruthers. _ | REIT | 
A W1pow purſuing for her terce, and the act of parliament 1672, 
againſt clandeſtine marriages being objected to her, whereby the wo- 
man is to loſe her terce; the Lords, upon peruſal of the act reſciſſory 
in 1690, did find, That the aforeſaid act 1672 was thereby totally re- 
ſcinded, and fo repelled the objection, tho it a pears that no more 
Was intended, but only the aboliſhing of the act, in ſo far as it was in- 
conſiſtent with presbyterian * and the preſent * 
; ,,, TR - 1 which | 


"Clans; Ge. 


1 that — of loſing he's jus relife was not. F ountainhall, tnk | 
* 1 7⁰ i; Carruthers contra Johnſton. 
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CLAUSE, Sc. 


—— OUND that the clauſe cum communi PB implice no more 
| Saftura, 5 than liberty to paſture on his own property, but not on any neigh- 

_ bouring commonty, unleſs the clauſe were in verbis diſpofitivis, the 

faid clauſe being only inſert for form's ſake, and generally to be found 


in all charters. Cobvil, F e 158 5, Dundaſs contra El. 
 Phupgſton, | 
ets, mare THe two halts of « a barony being diſponed at different times, to two 
fi. * different perſons, in a mutual declarator touching a moſs belonging to 


the barony, the Lords found that the moſs belonged to the laſt diſpo- 
nee, ſeeing the firſt diſpoſition bore only cum moris & mareſiis in the 
| tenenda's, but did not mention it in the 1 clauſe. Dirleton, 
2 th January 1668, Keith contra Graham. 


cum piſcati- IN a queſtion whether the clauſe cum \piſeationitus did include the 
onibus. gathering of ſea wreck, as minus ſub majore, as e includes caſt- 
ing feal and divot, &c. the Lords found that theſe were quite diſtinc, 
and that ſea wreck came not under the clauſe cum piſcationibus. Foun- 

tainhall, 1 5th December 1699, Ld. of Fullarton contra Baillie, 


"WON A Cravss inthe reddendo of a charter, Solvendo quatuor folides & 
4 quatuor denarios monetæ ftirilingorum, was found to import only Scots 
| money. Newbyth, 26th June 1666, Ld. Wedderburn contra * 


A Wir bei ided to a certain yearl ſum of free rent, it was 
8 faund that this — gina and above to at and feu-duty ; but that 
it did not free her from the ceſs and maintenance. Stair, 22d, Gosford, 
24th February 1670, Counteſs of Caſſils contra Earl of Caflils. -—- 
The Lords Rand s difference betwixt an obligement, ble only life- 
rented lands _ all burdens impoſed, or to be im mpoſe and fo make 
them worth chalders of rent, that the firſt of theſe clauſes did 
extend . to e burden of the militia impos'd by authority, but 
could not extend to the reparation 'of a miln dam, the heritor offering 


a ſufficient tenant for paying of the ordinary duty yearly. Gol- 
| fo, 23d February 1669, Lady TRAIPY contra Ld. Kinfauns, 


Vid nd A PARTY being bound to obtain himſelf validly and ſufficiently i in⸗ 
ſufficient in- belt; the Lords found that this did import a publick infeftment. Home, 
— March 1682, Buchan contra * — The like, Foun- 


tainhall, 18th July 1678, inter egſdem. 


. A pa having granted a diſpoſition to his nephew . an 
and true. oOnerous cauſe, not only burdened with all debts a contracted, but 
with a faculty to burden farther during his life with debts real aud true; 


the 
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Clauſe, &c. 


. 


8 * 


the Lords found, that this clauſe muſt import more than the debts not 
to be falſe, that it muſt import alſo, That the debts to be contracted 

' ſhould be no meer gratifications to evacuate the diſpoſition, but muſt 
be ſo far onerous, as to be rational deeds of adminiſtration,  Founs 
tainhall, 16th December 1697, Sands contra Sands, _ 


AN infeftment of four acres of land found to be demonttrative, and Demonſtr · 


12 tive or taxa- 


not taxative, and therefore was ſuſtained againſt a proceſs of remov- 
ing, the purſuer craving the poſſeſſor to be removed from all that was 
above four acres. Durie, 2d February 1630, Douglaſs contra Lyne.---- 
If to an infeftment of lands under a general denomination, be added a 

more particular deſcription, by expreſſing the names of the particular 
ab 8 of * er Fg will be reckoned taxative 
to limit the infeftment to the lands poſſeſſed by the particular tenants 
enumerated, tho' the rent of the parts be not ſufficient to pay the ſum 
for the ſecurity of which the infeftment was granted. Durie, 1ſt Fe- 
bruary 1634, Murray contra a wife. Found that a mini- 
ſter's preſentation to vicarage tiends, as poſſeſſed by his predeceſſor, was 
not taxative but demonſtrative, there being no taxative word of a/le- 
narly, or the like fubjoined. Harcus, (Miniſters March 1683, 
Mr. Thomas Robertſon contra the Ld. of Carngal, — A party being 
bound to pay an annuity out of the firſt and readieſt of the rents of an 
eſtate; the Lords found, That, becauſe of the faid clauſe, he ought to 
pay the annuity entire, notwithſtanding his alledgance, That he was 
not obliged ſimply, but out of the rents, and that theſe rents, becauſe of 
burdens, &c. would not extend to ſatisfy the fame. Dirleton, 17th July 
1667, Ld. Hermiſtoun contra Lord Sinclair. A tack being ſet, bear- 
ing certain lands, containing forty eight meaſured acres, with paſturage 
and pertinents, every acre to pay fix firlots; the ſetter inſiſted in a decla- 
rator, that there were ſixty acres, and that the tackſman ſhould pay ac- 
cordingly, which was repelled, in reſpect the extent of the acres here was 
not taxative, but deſignative, Stair, 31ſt January 1679, Rochead contra 
Borthwick. -A legacy being left in theſe terms, vzz, That it ſhould be 
paid out of the teſtatrix her houſhold pleniſhing, and debts due upon ac- 
compts, the Lords found, That altho' the ſaid pleniſhing and debts ſhould 
not be able to ſatisfy the legacy, it was not a limited legacy, but ought to 
be ſatisfied out of the other executry, and that the ſaid words were 
only executiva, as to'the order and way of payment, in the firſt place ; 
and interpretatio ſhould be ut actus valeat, eſpecially ſeeing the lega- ' 
tary was the defunct's relation: But here the Lords were convinced, 
that the executor had given up inventary far ſhort of what the moveables 
did really extend to. Dirleton, 11th July 1676, Finlay contra Little, 
— Alegacy of 1000. L. payable out of a certain ſubject, which was 
found to be heritable, was ſuſtained, notwithſtanding againſt the exe- 
- this being underſtood demonſtrative only, not — Du- 
rie, Spotiſwood, (Legacy) 22d Jan 1024, - Drummond contra 

4 es fy —2 | ar einen out of the reſts due 

by the tenants, was found payable out of the reſts only, and not other- 
wiſe performable, if there was not ſo much of reſts. Stair, 21ſt Ja- 
nuary 1673, Forbes contra Forbes, 25 


A Bunen by its charter, having granted to it © 


definitely the eſ⸗ , Eſchext of 


uents 


cheats of all delinquents convict ; the Lords found, that this cannot begonvity 
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* e * of 4 as are De fognive, and put to the 

horn for not compearance in a criminal cauſe, but that ſux  eſcheats 

do belong to the king and his donatar, Sinclair, e 1542, Or- 
miſton contra town of ee * 


zo — Enxzcr 1oN of lands into an earldom, with as ample powers ax as 
galiry. were competent to any other Earl in Scotland, was found not to give 


that Earl a right of regality, nor to his heretable baillie of the earldom 
a right to be heritable . 2 » 9th July 1713, Duke 
of Montroſe contra M* Aulay 


" Sn. CT SR. ES. 


* Betwixt and IN the ſtile of law, theſe EP Betwigt . a certain term, do 


dern, not exclude the day of the term. Dirleton, 26th January 1675, yn 
A | 


Naming s - 66 eſcheat, „ That he 


1 Ern 


« at fight and declaration of the Lord traaſurer; » the $ found, 
That the declaration was to be underſtood, not of him who was trea- 
ſurer when the bond was ted, but of him who is treaſurer the time 
when any alledgan os hall bende —— N 

Toth July 1635, 1632, Bowmaker cant | 


Grant du- In a removing at the nase as nlp 1 ward a» 
ring pleaſure, r inſt a tenant, this exception, That the tenant had a tack from the 
defunct, which was to ſtand during the ſaid granter's pleaſure, was not 
3 to ſtand during the ward, but that voluntas morte extingui- 
tur. January 1583, heireſs 8 Earl of 
Murny contra tutor of Sanquhar. 


Clauſes in A WoMAN in her contract of marriage obliging g here pay 
elrver 


Vera of her husband 2000 merks of tocher, at leaſt to ſubſeribe and 


marriage. | fionations to as m ient bonds as would extend to that ſum; 
x je was ſound: 5e — That the ſum muſt be paid by ban | 
or aſſignation as aforeſaid ; and that the moveable goods and gear 
which fell otherwiſe to the husband jure mariti, could not be im- 
puted in payment thereof. iſt January 1730, Kennedies contra Ro- 
nald.—A husband who ſtood obliged by his contract of pope 4 ſuffi- 
ciently to ſecure his wife in. a jointure, amounting to 1000 merksa year, 
having purchaſed ſome tenements and houſes in Edinburgh, and pro- 
vided the ſame to her in liferent ; the Lords found, — not a ſuf 
ficient equivalent proviſion to anſwer the obligement in the contract, 
becauſe a the 2 of fire, and the conſiderable reparations that 


houſes are ſubject to, and therefore, — — the husband's heir 
to fulfil the obligement in the wife's contract of marriage, and ordain d 


her to renounce any right to the tenements. Here there was a clauſe | 
in the eontract, That the fund for the wife's jointure ſhould be imploy- 
ed with her father's conſent, which was not done. Harcus, (Con. 
 traffs of- Marriage) March 1685, Janet Lindſay. contra John 
Lothian. -— A man being obliged in his contract of marriage, to im- 
ploy 20000 merks, upon well-holden lands, to his wife in liferent, and 
the heirs of the marriage in fee, and execution to paſs at her father's 
dane, who being debitor to — tn s much as, — 


ther's lands. 


= "_ being at full length 


3 nuary 1703, 


; 97 er in 2 1 oe to tlie 
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; 3 3 20000 merks, gave infeftment out 1 —— 


lands for the fame, in the the terms of the contract; the wife, after 
her huſband's deceaſe, purſued his heir for implement of the con- 


tract, in reſpect her father s lands held ward, and were in danger of re- 


cognition, and her husband could not collade with him to her preju- 
dice. Anſwered, She being infeft before the marriage by her own 


father, who might have ſtopped the marriage, and at whoſe inſtance 
execution was ordained to paſs, it muſt be ſuppoſed, That all 


agreed to the implementing of the contract by a ſecurity out of the fa- 
The Lords, in this circumſtantiat caſe, found the infeft= 
ment, out of the ward-lands, ſufficient, unleſs recognition be incur- 


| red, Harcus, ( Contrats of Marriage ,  Novegaber W _y 


Kirkland and her ſpouſe caitra her fon. 5 
A PaR TY who had no childen, fave * hters, lucas tailzied his Revocation 


WE. - failing heirs male of his Own body, to is three une fucreſſive; — 
but thereafter, by a declaration and obligement, having revoked the faid 


tailzie, with this narrative, That the eldeſt uncle had offended: him, 
and therefore declaring the tailzie null, and obliging himſelf, fo ſoon as 
he returned to his own hauſe, to deſtroy and take his name from the . 
fad bond of tailzie; and, after this, having lived fox I 
ftroying either the faid tailzie or the faid revocation r= 
fuit at the inftance of the ſecond uncle, wheo.was the ale! Bea of 
the tailzie, againſt the defundt's da hters, who were heirs of line; this 
Andes viz. Whether, by the revocation, 

e tailzie was annulled in totum or only . as to the branch, and | 
ſubliſted gnoad the reſt? It was found, that-it imported a total revoca- 
tion. Fountainhall, gth December 1701, Burner contra Burnets. 


CLAvsz dubious, interpreted againſt the writer. Stair, 2oth De- Clauſe du- 
cember 1665, MLaud contra Young and others. bious. 


Oxx having diſponed his eſtate to his eldeſt ſon, burdened with all 633 
his debts, contracted or to be contm&ted; pro erpediendo licitas ſuas contra debe 


res & neceſſaria negotra, the Lords found the ſon liable for a ſum?” ry _ 


ſuas res. 


borrowed by the father after the date of the diſpoſition and infeft- 
ment upon it, without burdening; the creditor to prove-that the money . 
was truly * in rem Ol of the Un. Fouad, 7th * . 
tuart contra Barclay. 


Taz commonty of Biggar, ly within the barony of "IR did Clauſes, who 
Hog of Wigtoun, and in all probabili- 2 _ 
in common by the tenants of the family Wund ä — 


A = N The Poſſeſſiens en gs g about the common were feued 


out at ſeveral times, and the continued their poſſeſſion of the 
common in the ſame way that the tenant's of the had done be- 
— The Earl of Wigtoun inſiſting in a diviſion of the common, 
the præcipuum as proprietar. The defenders inſiſted, That 
they were conjunct JEN 4, and the Lords found, That a diſpoſi- 


| tion with farts and pertinents, joyn'd-with an uninterrupted deffion 


of the mur. as extenſive in all reſpects as the purſuer's poſſeſſion there- 
nn nm | 
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found it only to import a right of ſervitude. They further found, 
That this clauſe, With parts and pertinents, and common paſturage uſed 
and wont, doth only import a right of ſervitude, unleſs the feuar con- 
deſcend upon fome 2 right of common paſturage belonging to 
his lands, other than that upon the ſaid commonty, to which the gene- 
ral words of common paſturage may apply. 23d January 1739, Earl 
of Wigtoun contra feuars. | 


COALIER. 


ths Founp, That the act 11th, Farl. 1606 anent coal-hewers, relates 


only to going coal-pits, and that therefore it was lawful for partics 


to fee, hire, and conduce coal-hewers, where coals are given up, or not 


able to maintain the men. Hope ( Coal-beugbs) 7th March 1616, 

Lord Lothian contra Bothwel. br 5 
| _ In a requiſition of coaliers, upon act 11th, Parl. 1606, and act 56, 
Parl. 1661, the Lords found, That coaliers cannot be hired without a 
teſtimonial from their former maſter, and this tho' that maſter had 
wanted a coal for ſeveral years, ſo that his coaliers, without his conſent, 

had gone into the ſervice of another ; they found, that he might 

very well require them to his own ſervice again after he had got 

a going-coal of his own, tho' they were ſeveral years away from 
him, ſeeing they had not been year and day in the defender's 


work. Fountainhall, 4th February 1708, Wallace contra Cunning- 


* 


7*¹»*. " N 


HERE is no collation in our law, but in the caſe of ſucceſſion 


Has no 
— 


of marriage, or otherwiſe. Stair, Gosford, 2oth December 1673, 
Jack contra jack. Fountainhall, - 19th February 1695, Sinclair contra 
Sinclair. ,,, 5 

| _ _LanDs being 
2 to the heir, and oo conqueſt to the children by a ſubſequent clauſe, 
to moveables the Lords found, That the heir had a ſhare in the conqueſt (tho it was 


is in virtue of moſt part executry ) without collation, becauſe he was alſo a child. 


Fountainhall, 21ſt July 1680, Brown contra his mother and tutors. 


| Nor with A Seconp fon inſiſting for his legitim, was not obliged to collatea 
Abd Ney proviſion of land, which he got from his father; for collation is intro- 
e —— to keep equality amongft the children, only as to the ä | 


theſe terms, with liberty and privilege F the commonty of Biggar, FR 


— — in moveables, and therefore, not amongſt heirs portioners, 
ables, whatever ſeparate proviſions any of them may have got b contract 


rovided in a contract of marriage, by the firſt clauſe 


- id ata . — ry FEY * 


wes College. 1 


and ſince the moveables ſuffer no diminution, by giving a proviſion of 

land to the ſecond ſon, there could be no reaſon for the collation, 

Stair, 14th February 1677, Duke of Buccleugh contra Earl of Twed- 
dale. For the fame reaſon, in drawing a ſhare of the moveables, 

an heir-portioner is not bound to collate with her ſiſters an eſtate 

diſponed to her by her father. Home, 19th November 1720, Rie- 

cart contra Riccarts. 9 1 

Cor TAT ION takes no place where it is prohibited, as for example, Nor where 

where a father in his daughter's contract of marriage, beſides her hes — mo 

made this proviſion, That ſhe ſhould have an equal proportion of his excluding it. 
goods, at his death, with his other children. Duriez 19th Febru- 

ary 1631, Corſan contra Corſan. Or where it was provided, 

that in her contract of marriage; © That ſhe ſhould be a child in the 


« houſe at the time of his deccaſe. ” 18th November 1737, Beg cn. 


tra Lepraick, 


| CoLLATI10N takes place only amongſt brothers and fiſters, and not  Hachopizce 


when they | compete with the relict. Durie, Spotiſwood, ( Fri once —4 

| Ffamiliation) 27th February 1627, Roſs contra Kellie, -—- An only terwixe the 
child being forrs familiat by marriage, and having got a tocher, but not digen and 

bearing In ſatisfattion of childrens part, was found, notwithſtanding, ob: 

liged to collate that tocher with the relict, before ſhe could have acceſs 

to draw her third ſhare of the defunct's moveables. . Stair, 18th Febru- 

ary 1663, Dunbar contra Lady Fraſer. The contrary found, 11th De- 

cember 1719, Lady Balmain contra Lady Glenfarquhar.— There be- 

ing only one child, who was both heir and executor, he was found to 

have the whole childrens part, without collating the heritage with the 

A Stair, Fountainhall, 12th January 1681, Trotter contra Ro- 


THE heir can have no part of the moveables, ( excepting heirſhip ) Heir m 

unleſs he be willing to collate. Balfour, (Heir) 19th April 1554, 2 w 1081. 
Law contra Law. Maitland obſerves it 14th July 1553, and 24th — hert- 
April 1 5 54. The heir collating his heritage, has a title to a ſhare of the tage. 
childrens part. Stair, 16th July 1678, Murray contra Murrays. 

But is obliged to collate whatever is derived to him from his father, 
| or ns diſpoſition or repreſentation. / Stair, 23d July 1678, inter 

£0/aem, - : | | 
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TP HE whole adminiſtration of a college; being by the firſt infli- , Wh pro 
| 4  tution, lodged in the prepoſfitus, a licentiatus, and a bachalau- yriviege & 
rus of divinity,” which two laſt were ſupreſſed at the reformation; and voting 
four profeſſors of philoſophy put in their ſtead ; in a comparative tri = 
for one of the regent's places, two of the three regents having voted 
for one of the competitors, and A liquet, yet the Fay 
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by himſelf inſtalled the other, alledging, That the regents were but his 
Aden and had no ſhare of adminiſtration: But the Lords found the 
contrary, and annulled the nomination, - and preferred the other. 
Fountainhall, Forbes, 22d July 1707, Halden contra Rymer and 
— college having en erected by the king, and con- 

firmed by the pope, naming thoſe who were to be maſters; but — : 

having been lately two other maſters added by the fovereign, for pr 

feſſing other ſciences. there, and in a comparative trial for the — 
the princi _ having refuſed theſe two their votes, as not being on the 

Aſt foundation ; The Lords found the principal i in the wrong, and 
that they had good right to vote. Fountainhall, 21ſt December 1711, 
Butnet contra Sumpton. | | 5 | 


Delinquen. A PROFESSOR in a college having been abſent more * a month, 
cies in_profef- by oceafion of a proceſs before the Lords, raifed againft him by the o- 
. maſters, and being thereupon deprived by the head of that houſe 
Z _ ſummarily, it being contained in their foundation ſtatutes, That ab- 

ſence for above ch ſhall, 25% facto, debar them, and che bell be- 
ing refuſed to be tolled, and acceſs to the common auditory denied 
him, the Lords upon his ſummary complaint, ſeein _ defender had. 
proceeded to ſentence and debarment by himſelf without the 
7 preſence of the other maſters, ordained the purſuer to be 
ret, and the bells and doors to be rung and „ AS was in 
uſe before, without Fx to the defender and the other founded 
| maſters ( who are Judges in fuch accidental tranſgreſſions) in a colle- 
nA ie to conveen the purſuer, and proceed according to law, 
ountainhall, 19th February 1712, Gordon contra Black. 


POWER of adminiſtration in maſters of cllges. See Com- 
munity. 
a / 


pA . * 8 2 „ 


COLLEGE of JUSTICE. 


Abſtract of the "IP FR of the Privileges of the 
Es College of Juſtice. 


ee eee of juſtice exempt 
from payment of the miniſters ſtipends, as alſo from watching, 
warding, and all impoſitions for the ſame, from payment alſo of all 
cuſtoms, 4 -m ſhore-dues, and other! tions laid on their 
proviſions for their families, and their other s carried to or from 
the pon, & which a certificate from the party party { being a member } 
that they belong to him, is declared ſafficient, the being renewed 
1 = — is Rican ho prope 
= „ an it is ſufficient to e 
a dec without the neceſſity y of an advocation : But as to the cri- 
minal juriſdiction, 5 — before anſwer declared, That 
world ike vi what had former —_— Moroover, in 4 
0 


ſeſſion, the keeper 


: 2 of Justice. 8 51 


of a publick tax, nid on by the government, they ordain, That a ſpe- 
cial ſtent be laid upon the town for their quota, and ſo much more 
only as may defray the charges of collecting, G. Wherein no ex- 
emption is to be given to the preſent magiſtrates ſtentmaſters tenements be- 
| longing to the town's common-good, to trades, Cc. But this, without 
pr to the town of Edinburgh, to lay on the proportions of theſe 
who have been in uſe to be exempted upon their neighbours; but not 
22 member of the college of juſtice. The — declare fur- 
ther, T t they will from time to time nominate an advocate and a 
writer to the ſignet for each quarter of the town, to meet with the city 
ſtentmaſters, and to ſec that the valuation be equally made; and oe 
magiſtrates are to intimate the time of their nee 
Lord Preſident, Dean of faculty, and keeper of the ſignet, ten rok be⸗ 
fore, in time of ſeſſion, and twenty in vacation time. ghd they de- 
clare the perſons following to be members of the college of juſtice; 
' viz, The Lords, Advocates, clerks of ſeſſion and of the bills, writers to 
the ſignet, the outer-houſe clerk, and one ſubſtitute for regiſtrations in 
each of the three chambers, the three — clerks to the bills, 
the clerks of exchequer, the directors chancery, their deputes 
and two clerks thereof, the writer to the privy- ſeal and his depute, the 
clerks to the regiſter general of ſaſines and hornings, the macers to the 
the minute-book, and the of the rolls of 
the inner and outer-houſes. All which privileges t ir Lordſhips do 
extend to one ſervant for each Lord, — advocate, four 
— in each of the three clerks offices, two ſervants that keep the 
, the keepers of the ſeſſion-houſe and advocates library, 
9 6 4 to fer their wilege if they keep any ſhop, tavern, &c; 
Sir Patrick Home, ebruary 8687, College o V e 
town of Edinburgh. 


Tu direclor of the canceryi is a member af the college of juſtice, Drreddor of | 


the chancery 


Stair, 22d January 1669, Collector n of the taxation. rontra * eee 
direfor of the chancery. 3 


Tur exemption of the lending of FIAT of juſtice "EE" — | 
civil courts, ſave the court of ſeſſion, was found to extend even to cauſes from aofver: 
meerly ſpiritual, eccleſiaſtick and conſiſtorial. Cato, Decenber TT fave 
1532, Earl Bothwel contra Maitland, * | the ſeſſion, 


a ivileges of her privileges 
deceaſt husband duri ry her widowhood. Erſkine, 7 June 1 593, Ld, extended to of 
Traquair contra Lady Newbattle. The of pang members 
nnn na 8 relict of 
a member of the college of juſtice, ſhe alwa e Loca widow. 
 Haddingron, 23d February 1610, Sands contra 5 


A Lon n of ſeſſion, ether ordinary ordinary or extraordinary, has ege ileger of 
| toget his actions called a ve invert an om 94 eue Fever gf es 

— anſwer i T ic Haid Haddington, Lge N 16199 Mel. — 
1 27th June 1611, , Hamiltog core" 
e a 76) , 


— 


* 
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Retiring to 
of privilege. 


Members 
muſt anſwer 
to ſummar 

; plaine 


APE RSON was found not to have forfeited his privilege as a mens 


Fe 2 ber of the _ of juſtice; by retiring. to, and reſiding in the Ab- 


bay, to ſhun the -diligence of his creditors. Forbes, 11th January 
1710, Anftruther contra Gordon. | 


MN zeRs of the college of juſtice are only obliged to anſwer um- 
marily upon bill, as to what concerns their offices, or what is acted by 
them in that quality. Stair, 24th June 1675, Muir contra Maxwell 


--— A petition being preſented againſt an advocate, craving that he 


might exhibit ſome papers neceſſary for the petitioner, a minor, in a 
| proceſs; but the advocate having got them not gua advocate, but fan- 


quam quilibet from another advocate, the Lords refuſed to cauſe him de- 


to whom the complainer was neareſt of kin; the Lords found, That - 
this was a malverſation alledged on them, not committed by them in 
their office and truſt as members of the college of juſtice, but wholly 


pcs ſummarily hoc ordine, tho a member of the houſe. Fountain- 


I I6th July 1687, Fairholm contra Daes. -—- A party having gi- 


ven in a ſummary complaint againſt an advocate and a writer to the 
fignet, alledging that they had abſtracted ſome of a defunct's papers, 


extrinſick thereto, and defamatory, as an acceſſion to theft; therefore 


they refuſed to take it in hoc ordine, but left the petitioner to his ordi- 
nary courſe by exhibition. Fountainhall, 3d December 1695, Ld. of 
Preſtongrange contra Bennet and Inglis. A ſummar bill being g- 


ven in againſt the repreſentatives of a writer and agent, craving war- 


rant to get up papers ſummarily, upon receipt and inventary, and pay- 


ing what was due to the defunct by accompt; but it being ſuggeſted, | 


That theſe papers came not in the defunct's hands as writer or agent, 
but that he was alſo factor for managing their buſineſs, and ſome of 


te writs might be inſtructions of his accompts; therefore the Lords 
found, That they could not be given up in this manner, but that the 
agent's heirs muſt be called via ordinaria in an exhibition tanguam 


ilibet. Fountainhall, 28th December 1699, children of general 
Debates contra repreſentatives of Robert Colvil. A writer to the ſig- 


net in a dying condition, was found not obliged ſummarily to depone 
upon a petition touching his having of writs belonging to the petitioner, 


who could not ſay that the writer had received theſe writs from him, 
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ratione officii. Forbes, 2d July 1708, Temple contra Cunningham. 


Af complaint being given againſt one of two tutors by the 
other, craving, That he being an under-clerk of ſeſſion, might be re- 


moved from the office of tutory for his malverſations ; the Lords refuſ- 


: th ed; in regard that his truſt noways related to his office as a clerk, fo 
that he was to be conſidered tanguam quilibet, Fountainhall, 26th Ja- 
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AX PARTY. having denounced in order to es pad che + 
| to 


| bitor ſuſpending, the donouncer was pref: another who 
and completed his comprifing, and got himſelf infeft be- 


, 


fore the ſuſpenſion could be gotten diſcuſſed, the faid perſon having pro- 


cCured 
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_ . Commiſhoners of Supply. - 24% 
_ the ſuſpenſion by his own travel and expences. Durie, 28th 
| m—— | 1028. Borthwick contra Clark. A compriſing was 


found null by —_— becauſe the debitor was brought within the 
e 


x 


country; to the effect it might be led upon fifteen days warning, to | | 1 
the prejudice of a third party, who had denounced before upon fixty | 43 
days. Hope, (Dolus) 13th November 1620, Wardlaw contra Dal- by 1 
viel, os A compriſer having charged the ſuperior before another's com- DOE, 9 


priling was led, and the ſuperior having ſuſpended the firſt; and Rtcely 
entered the ſecond without a charge; the firſt was nevertheleſs prefer- 


red, in reſpect of his diligence, altho' the other was infeft, and three 4 | 
years in poſſeſſion. Spotiſwood, (Compriſing)) Durie, alt. January — 3 
1632, Ferguſſon contra McKenzie. -— A ſimilar caſe, Stair; 3d De- 5 | | 


cember 1664, Ld. of Clerkington contra Ld. of Crosby. ; 

I a competition betwixt a poinder and arreſter, the latter was pre- | q 

| ferred, becauſe the in whoſe hands the arreſtment was laid; - 3 

had voluntarily exhibited and delivered the goods to the poinder's ſer- 1 

vant. Hope, (Arreftment) yth February 1616, Dr. Kinloch contra 

In a competition betwixt the creditors and executors of a defunct, 

the Lords refuſed to prefer one creditor to another, altho' their diligen- - 
cies were not alike, i of them having obtained decreets, and this 
becauſe the executors had not bg wal: them, but had defended againſt _— 

the others, who otherways had been as diligent as they; for thus it ED 4 
would be in the executors power to prefer one creditor to another 
Durie, Spotiſwood, (Creditor) 2oth January 163 1, Brown's creditors | 
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- Commissioners Of SuppL T. 


Na competition, which of two perſons was duly. elected collector 
4 of the land- tax for the ſhire of Caithneſs, it was found; That, after 
elapſing of the day appointed by act of parliament, the ſheriff of the 
ſhire was the proper officer to appoint another diet for the commilſi- 
| 2 ſupply their firſt meeting. 3d January 1729, Sinclair contrd 
In a queſtion betwixt Irvine of Bruckley and Forbes of Thorntoun; 
which of them was duly elected collector of ſupply for the ſhire of 
Mearns ; it was objected by Forbes, That Irvine's party had proceed. 
ed to name their preſes or conveener, before qualifying themſelves to G 
the government, which he apprehended to be a plain nullity, no lefs . 
off y without 25 the oaths. This 


than acting as commiſſioners thou -— = 

| objeftion was repelled, and Bruckley's election found legal, conform 1 

to the directions of act 6th, parl. 1693. 11th July 1928. _ = 

By act of parliament both ſuperior and vaſſal has a right to vote for * 

the fame L. Yoo valued rent) 25th July 1735, Hay of Hopes contra 1 

| Hepburn of Monkrigg. 1 . = . 

Ax action being intented againſt the dean of guild of Wick and ET 

| baillies of Thurſo, as liable to the penalty of L. 20 Sterling, for hav- 1 8 3 

q ing preſumed to act as commiſſioners of ſupply in the ſhire of Caith= Ps 3 

; . 2 N ⏑ | N | 5 8 neſs, = : | | * 3 
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Common Intereſt. 


neſs, without being 3 of the qualifications required by the ſup- 
ply act, that is, without being infeft in the ſuperiority or property, or 
poſſeſſed as proprietars, or liferenters of lands, valued in the tax-roll of 
the county, to the extent of L. 100 Scots per annum, or to the extent 
of L. 20 Sterling of real rent; the defenders were found not liable in 
the penalty of the act of parliament; for the Lords thought that theſe 
qualifications related only to the particular perſons nominatim appoint- 
ed commiſſioners, not to theſe appointed virtute aſſicii. iſt Janu- 
ary 1729, Sinclair of Freſwick contra dean of guild of Wick and 
baillies of Thurſo. | 1 


COMMON INTEREST. 


X PROCESS: of removing at the inſtance of one adjudger, cannot 
A proceed without concourſe of the reſt, unleſs the purſuer offer 
a more ſolvent tenant, or a greater rent, in which caſe the intereſt of 
any perſon in re communi,” cannot hinder the common advantage of all 
concerned, Stair, Fountainhall, 2 1ſt December 1680, contra 
5 The removing in ſuch a caſe allowed to proceed, upon the 
adjudger's finding caution to make the rents effectual. Falconer, 
November 1681, Halliday contra Bruce. | ET. 
Wur xx parties have a joint and equal intereſt in an eſtate, the prin- 
cipal writs fall to the keeping of the portioner, who offers caution to 
the others for their ſecurity, and he is bound notwithſtanding to con- 
tribute in common for the charges of tranſumpts. Dirleton, 26th Ja- 
nuary 1675, contra — An eldeſt brother preferred to 
the cuſtody of the writs, tho' the eſtate was in Holland, where all the 
children ſucceed equally, and another brother had purchaſed in all the 
other children's parts. Dirleton, 29th February 1677, contra 
5 n a diſpute who ſhould have the keeping of common e- 
vidents, the Lords appointed bonds to be given into the regiſter, and 
either party to take out an extract at their own charges; and as to di- 
ſpoſitions, charters, and other writs, they appointed them to be inven- 
taried, and an obligement to be ſubjoin d to the foot of the inventary, 
by the perſon who was to have the —_— of the writs, as having 
the greater intereſt, to make the fame coming to the other par- 
82 all neceſſary occaſions. Fountainhall, 2 5th December 1711, 
Dr. Pircairn contra Stevenſon. ---- The: eldeſt heir-portioner has the 
cuſtody of the writs, and muſt give tranſumpts to a younger ſiſter upon 
the equal expences of both. Stair, 230 July 1680, Lady Margaret 
Cunningham contra Lady Cardroſs. Fountainhall, 21ſt July 1708, 
Cowie contra Cowies. The ſame was found, tho' a younger ſiſter 
had acquired right to another ſiſter's proportion, and fo had a greater 
_ Intereſt than the eldeſt. Durie, wh Joly 1638, Denholm contra 
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 Commonty. Communion Elements. 


COMMONTY. 


IN the diviſion of commonties betwixt a proprietar and others hav- 
: 1 ing ſervitudes, the proprietar bught to have a fourth part allocat to 
him ranguam præcipuum, as the value of his arts and the remain- 
der ought to be divided n conform to the act 1695, a- 


mongſt the neighbouring heritors, who have poſſeſſed the ſame as com- 


monty, allowing the proprietar likewiſe a ſhare in that diviſion, effeir- 


ing to his lands, whereof the tenants had promiſcuous poſſeſſion with 
the heritors of the dominant tenement. Home, 7th January 5 


Hog of Harcarſe contra Earl of Home. In this caſe the purſuit was 
at the inſtance of a feuar. But in a proceſs of diviſion of the common- 
ty of Biggar, at the Earl of Wigtoun's inſtance againſt his feuars, ſome 
of whom were conjunct * 2 el muir, * had only ſervi- 
tude of paſturage upon it: It was objected again æcipuum by 
thoſe who had 3 That the rights 5 derived —_ 2 — 
ſuer's predeceſſors, and were a burden upon his property; that there 
was no foundation upon the act 1695, for JR a diviſion, un- 
leſs in the caſe of common property ; that the defenders muſt be al- 


lowed to enjoy their ſervitudes as ſtipulate to them; that the propri- 


etar was impowered to confine them to ground that might be ſuſhci- 


| cient for their ſervitude, but further he could not go: The Lords 


found the defenders, having rights of ſervitude, are entitled to have a 
7 of the commonty ſet apart to them, equivalent to their right 
of ſervitude. 23d January 1739, Earl of Wigtoun contra feuars. 

In a proceſs of diviſion, upon the act 1695, at the inſtance of a ſu- 
perior againſt his vaſſals, to whom he had granted ſervitudes of com- 
mon paſturage upon a muir which was his property, it was found, That 
the act gives no title to purſue a diviſion in this caſe. iſt February 
1740, Sir Robert Stewart of Tiliicultry contra his vaſſals. 

Ix a proceſs of diviſion upon the act 1695 of a common property 


belonging to two neighbouring barons, the rule of the diviſion was 


found to be not the value of the tenements that lay contiguous to the 
commonty, but only of the tenements which had been in uſe to pa- 


ſture there. 6th November 1739, Sir David Dalrymple of Hails con- 


tra Hay of Drummelzier. 


lth. - —1 1 898 
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Communion ELEMENTS. 


communion, but ordained the fame to be put in the poor's box, accor- 
ding to an offer made by the charger, Stair, Fountainhall, 2gth No- 


vember 1678, Birnic contra Earl of Nithſdale. -— Found that the year- 


ly modification for the communion elements cannot, when the facra- 
ment is not adminiſtred, be diverted to the benefit of the miniſter, but 


A MINISTER charging for forty merks for communion ole 5 
A ments; the Lords found the ſame due, tho he had not given the 
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75 . ought to be applied to the poor's uſe. Forbes, 21ſt July 1713, heri⸗ | 


tors of the pariſh of Abdie contra Corſan. 


*** 


COMMUNITY. 


How. far a OUND that the magiſtrates of a burgh their acceptance of 2 | 


Pe i L. charter, containing thirlage to a neighbouring miln, was ſuffici- 
deedsof its ent to bind up the inhabitants from repudiating the charter, tho they 


mag 


1710 


bound thirled to milns acquir 


irate. yere not fortnerly ſubjected to the thiftlage. But here the charter 


coiitain'd ſome new privileges in the town's favour. Fountainhall, 
23d July 1700, Monerief contra town of Abernethy. ---- The magi- 
ſtrates of a burgh having granted bond for a large ſum, as the price of a 


| tack of tiends {et to the town]; the Lords refuſed to allow the burgh 
afterwards to quarrel the deed, as done to the prejudice of the com- 


munity, on. pretence, that they were as minors, but reſerved to the 
town perſonal action againſt theſe magiſtrates who made the tranſacti- 
on. Falconer, 24th November 1685, Archbiſhop .of St. Andrews 
contra town of Glaſgow.-—-- In a reduction of a f Tight, and of a 


tack for two nineteen yeats, granted by the magiſtrates and town coun- 
cil, imo, As contrary to the 36th act, parl. 1491, which cuſtom has 


fo far only altered, that tacks may be ſet for longer than three years, 
2 the conſent of the convention of burroughs be obtained. 246, 


Lefion, the tack=di uty being not the half of the _ worth of the 
u 


Ends. The Lords, before anfwer, allowed the value of the ground to 
be tried, and the cuſtom of the convention of burroughs tatifying tacks, 
Fountamhall, iſt February 1698, magiſtrates of Edinburgh contra 


Paterſon. In a reduction of a tack of the town's impoſt-duty, ſet 
by the magiſtrates or town council of Edinburgh; upon this ground, 


That it was for an under-value,  witiout a publick roup ; the Lords 
found, That the magiſtrates were not obliged to ſet the tack by way 
of publick roup; and found that the tackſmen having taken the tack 
from the Waging who had to ſet the ſame to them, the rea- 

ſons of reduction were not relevant againſt them; and therefore re- 
pelled the fame, and affoilzied the tackſmen, reſerving to the purſuer 
to inſiſt againſt the magiſtrates for mal-adminiſtration, as accords. 16th 
December 1735, M*Ghie and others contra magiſtrates and town coun- 
cil of Edinburgh, ---- By act 28th, parl. 1693, magiſtrates who grant 
bonds virtute officii, without a previous act of the town ee, au- 
thorizing the ſame, are made liable to relieve the town of the ſaid debt, 
without prejudice to the right and ſecurity of the creditor. And magi- 
ſtrates of a burgh having granted bond to their provoſt for the time, 


without following out the requiſites of the act; it was found, that the 


bond did not prove its onerous cauſe, and therefore that as the purſuer, 


g9ua magiſtrate, would have been bound to relieve the town, had the 


bond been granted to a third ;:ſo, being granted to himſelf, he can 
have no action, unleſs he will prove the onerous cauſe. Fountainhall, 
Forbes, 13th- February 1711, Roſs contra magiſtrates of Tain, ---- A 
burgeſs brewer of nme a tenement of land there, was 
ired by the good town, and annexed to 


the 


- 
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PEE mw many years a ades the erection thereof. ſuch. — by 
ſeveral acts of the town- council, being ordained to go to theſe milng 
with their under the 2 of eſcheat of what is abſtracted; and 
payment o double multure, tho' it was alledged, That magiſtrates, who 
are but adminiſtrators for the good of the inhabitants, have no power 
to impoſe burdens upon them, and can no more, at their own hand; 

impoſe a thirlage, than they can impoſe two penies upon the pint of 
ale. Forbes, 31ſt July 1708, Montgomery contra Alexander. 
The common good of burghs royal muſt be ſet yearly by ropp. Stair, . 
27th Janpury 1681, Jack contra town of Stirling. A proceſs having 
been raiſed by the burgh of Wigtoun againſt the burgh of Stranraver, 
the matter was ſettled by tranſaction, after this manner, That in regard 
Stranraver not being inrolled in parliament, was burdened with no a- 
ſeſment, therefore the magiſtrates of Stranraver bound. themſelves and 
their ſucceſſors in office, to pay to the magiſtrates of Wigtonn a certain 
proportion of Whatever aſſeſments ſhould be laid upon them by parlia- 
ment; the Lords found that the magiſtrates and council of Strahrave 
could not burden their town with this aſſeſment, and therefore reduced 
the contract. Stair, NY 1681, town of VWigaen-cantne mp 7 
of Stranraver. 


. Glaſgow againſt Magiſtrates 


John Barns their late provoſt, for yment of L. 1 I700 He: 1 e 


to the town per bond. Alledged for the defender, He is dif n 


the faid bond by an act of council granted for the onerous I of good 

| ſervices done to the town; and tis ordinary to o gratlly the good 12 | 
of magiſtrates, Anſwered, Magiſtrates are but adminiſtrators of the 
town's common good, and cannrt, mare thee market ney any 
part. The Lords decerned againſt the provoſt. Harcus (Mags, rates) 
3d March 168g, Proyoſt and magiſtrates of Glaſgow contra Barns, | 


_ | MactoTRATES of a burgh, againſt whom a decreet is taken as re- Ms 1 
preſenting g the town, ceaſe to be liable after expiring of their office, bound as re- 


R " 


ut diligence may be followed forth againſt the · ſucceeding magiſtrates „er 


the ſame way as if the decreet had been taken perſonally againſt them, ra by _ 
Durie, 1 5th January * Ld. Drumlanrig contra Baillies of Hawick, of cheir office. 
— The late magiſtrates of a burgh —— charged for the reſts t 
their miniſter's ſtipend, for which they had granted bond bearing an- 
nualrent, the Lords, notwithſtanding their being only bound ra- 
tione officii, found them liable in ſolidum for the principal ſum and by- 
gone annualrents then reſting, but ſuperſeded extract for a time; and 
ordained the inhabitants to be ſtented for their reimburſement ; and 


- inhabitants being cited for that effect at the mercat-croſs of the 


burgh, by virtue of their Lordſhips ordinance, the Lords appointed a 
perſon to ſtent them. Home, January 168 5, Honyman contra 
town of Dyſart. Money being borrowed for Wag uſe of a royal 


burgh, ad. bond granted by the magiſtrates, bin ves con- 
junctly and y, and their ſucceſſors in "ice, 1 town only v 


found ke in — and not the n after they were ex- 
aucterate. Fountainhall, 7th February 1695, Bowie contra Wilſon; 
In a purſuit a guondam mages for Payr t of a bond 
granted by them while in Office, i it was. urged, That tho regularly exau- 


Herato ene are not 9 liable for bonds granted by rt | 
Vvirtul | 
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158 . Compenſation. Retention. | 


virtute officii, the defenders muſt be liable in this caſe, in regard there 
is no ſucceeding magiſtrate againſt whom the purſuers can have action. 
The Lords, in reſpect of the anſwer, ſuſtained proceſs againſt the de- 
fenders, and decerned, ſuperſeding extract for a competent time, that 
the defenders might ſent the inhabitants of the town, and affect the 
common good for raiſing the money. Harcus, (Magiftrates) 
February 1686, Lawſon contra Symſon. ä 


| Univerſity « CoMMI18810N granted by the major part of the maſters of an u- 
how far bound niverſity, was found ſufficient to bind the univerſity, unleſs, by the 
Abe deeds foundation, any of them were poſſeſſed of a negative. Stair, 3 rit Ja- 
nuary 1678, Lord Roſs contra College of Aberdeen. The college 
of Aberdeen ſetting a tack of tiends, to continue during their principal's 
life, and five years thereafter, with an obligement to renew the like tack, 
from time to time, for ever; the Lords found, That there being no 
ſufficient cauſe onerous alledged for this obligement of renewing a per- 
petual tack, it could not be ſuſtained in part, but that it was totally 
null. Stair, Gosford, 13th July 1669, Old College of Aberdeen contra 
the town. Maſters of a college, tranſacting for. the benefit of the 
college, do bind their ſucceſſors in office. Stair, 1oth December 1675, 
Park contra univerſity of Glaſgow. --—- Found that an univerſity may 
tranſact anent a mortification, whereof the event is uncertain and illi- 
| = ' Stair, 31ſt January 1678, Lord Roſs contra College of Aber- 


« 
4 


dos © Tae office of box-maſter to a trade being annual, the Lords found, 
box-maſter, That he could only diſcharge the yearly duties (tho the deacon ſub- 
ſcribed with him) due the time of his office, unleſs the trade had given 
him an expreſs warrant for it, upon a juſt and onerous ground. Gil- 
mour, 24th June 1664, hammermen of Edinburgh contra Stewart. 


10 legal di- THE Lords found an arreſtment laid on in the hands of the treaſurer 
igence againſt of the trades maiden hoſpital a arreſtment, and preferred it to an 
Tho mer b. arreſtment afterwards laid on in the hands of the faid treafurer, and al- 
cited. ſo of the governors and directors of the hoſpital: And they alſo pre- 
8 8 ferred an affignation intimate in the ſame manner. 1oth January 1739, 


competition creditors of Menzies of Lethem. 
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CourENSATION. RETENTION. 


a Of old doe JF old no compenſation could be received by way of exception, | 
3 oo altho' it had been de liquido in liquidum, but action only reſerv- 
dd. Balfour (Exception) Sinclair, '5th May 1543, the Queen contra 


biſhop of Aberdeen. 


„ In a queſtion of compenſation and recompenſation, the Lords ab- 
compeaſztion. ſtracted from the ſpecialities that were pled in the caſe, and the diſpute | 
ttumeddl upon the general point, Whether compenſation was the . | 
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_ Compenſation. Retention. 


— ſet of the law or of the judge? Some of the Lords were * the firſt, 
that it ted 7p/o jure, eo ipſo that the parties became mutual credi- 


tors, and appealed to Stair, who lays down the rules for compenſation 


and recompenſation, as received with us, from the civil law. O- 
thers maintain' d, that compenſation had no effect till it was propon d 
and applied by the judge; that when compenſation is ſuſtain'd, our 
law, upon principles of equity, gives it an operation retro to ſtop the 
courſe of annualrent, and in that ſenſe only is the common maxim to 
be underſtood, That compenſation operates retro & ipſo jure. U pon 
theſe principles it was urged to be optional to the party to propone it 
or not, or to propone it upon one or other debt; and ſuppoſing one 
debt better ſecured than another, why ſhould he not be entitled to com- 
penſe upon the debt leaſt ſecure? The vote was ſtated in theſe pre- 
ciſe words, Whether to the party creditor in more debts, it was op- 
e tional which of them to make uſe of by way of compenſation?” 
and it carried in the affirmative. 15th November 1738, Sir William 
Maxwell of Monrieth contra creditors of Sir Godfray M Culloch. 


| ReTenT1oN by the intrometter withthe defunct's goods, of what Exception 
was left in legacy to him, and of what was furniſhed by him to the — pay. 


ment or per- 5 


defunct in meat, drink, and other neceſſaries, a month or thereby be- formanceupon | 
fore her deceaſe, was found relevant againſt the executors purſuing for lui claim, 
theſe goods. Haddington, 24th November 1609, Ruſſel contra "2% 
A creditor having proceeded to poind bona fide, not knowing of 
his debitor's death, in a proceſs of reſtitution at the executor's inſtance, 
compenſation or. retention was ſuſtained to the poinder upon the debt 
due to him by the defunct, which was the foundation of the poinding. 
Fountainhall, roth December 1707, Lees contra Dinwoody, | 


A PaRTy being charged for a debt, and alledging in a ſuſpenſion. b 
that he was DG: in a teſtament, wherein the — was execu- — 
tor, and was not yet relieved; the Lords ordained the charger to find 7 liquid, bue 
| caution for his relief, altho no diſtreſs was qualified. Auchinleck, e 

(Caution) 7th November 1632, Granger contra Lord Loudon, . © + 


A CHARGE upon a bond being ſuſpended upon this ground of re- a, tio, 
_ tention,” That the filpender was — arr —__ to the charger's claim _ fv 
defunct ſpouſe, and was entitled to her ſhare of the moveables in the hr r <« 
charger's poſſeſſion. It was anſwered, That by act 1592, Cap. 143, penſition or 
liquid debts only are allowed to be pled upon by way of exception. The **<2ion. 
act ſpeaks not of compenſation more than of retention; and as it is 
triti Juris, that an illiquid claim cannot be offered in the way of com- 
penſation; to ſuſtain it under the name of retention, would be truly 
giving it the whole effect it could have, when pled as a compenſation, 
which would be allowing the thing, under another name. The 
Lords repelled the reaſon of ſuſpenſion. gth December 173 5, Craw- 
ford of Bridgend contra Hamilton of Grange. e DE Rs ge 269 


A RErict being executrix to her husband, and tutrix teſtamentary ht ub. 
to her ſon, after marriage with a ſecond husband, having charged for derſtood to be 
bygone annuity, compenſation was proponed upon her intromiſſions ® liquid clan. 
as exetutrix and tutrix; the Lords repelled the compenſation, as being 

an illiquid claim, which „ that is liquid. ay” . 
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Ih February 1715, Gordon contra Gordon. An r of com- 
penſation was rejected as illiquid, being founded upon a proceſs at the 


firmation, and no ſentence recovered, nor ſo much as proof led. Stair, 
8th: January 1663, Fullarton contra Viſcount of Kingſtoun. A 


debitor being obliged to deliver a certain quantity of coals weekly, or, 


in caſe of failzie, four pounds for each chalder ; this ſum was not 
found liquid to be the foundation of a compenſation, not being conſti- 
tute expreſly as a price, but being a perſonal failzie beyond the ordi- 


nary price, which cannot be liquidated till declarator and modification of 


S ——_ een now. in 


80 
ene becauſo —— vidtul, 
dffered to refer the debt, victual prices, &c. to the 


a 2 „th June 1664, Tulliallan and Condie contra Craw- 


mpenſation bei poned a factor's intromiſſions, 
- har 2 rſon of an aſſigney; and 


it being anſwered, That there was no proof of the e::tent ww intro- 


miſſions; and therefore, that the compenſation was not liquid; the 
Lords found the — liquid, if the bore an obligation 
to do diligence ; but 1 the factor was only liable his actual intro- | 


miſſions, that the * could not be ſuſtain d, ſeeing it requir- 


; ela pooch.” Stair, 5th January 1680, ME Bride contra Lord Mebil. 


Tur Lords refuſed. to receive anexception of e found- - 
tiend- duties adebted by the — com- 
defender 


uer's oath. 
Hope, ( Compenſation ) _ — 1616, Earl of Linlithgow contra 
Ld. of Airth. 2 0 December 1626, Lady Balbegno contra Ld. 


of Lauriſton. Darie: 6th December 1626, Campbel contra Ld. of 


Kinclaiven. The reaſon is, that the act 143, Parl. 1592, introdu- 
cing compenſation, gives it only place, de liquido in hquidum ; and 


therefore, regularly, compenſation cannot have place in debts not yet li- 


tur. Thus a claim was received by way of compenſation, 


| mean time the defender might hae 


offered inſtantly to-liq 


quid, however ſoon liquidable by oath or otherwiſe : But in latter prac- 
tice, the Lords have got over this rigorous i retation of the act, a- 


dopting this maxim, Quod ſtatim liguidari poteſt, pro jam ens habe- 
0 illiquid, 
offered inſtantly to be liquidated by PFountainhall, 13th Febru- 


ary 171 — Roſs contra magiſtrates of Tayne. The like in a purſuit for 

payment of — — pr the Lords found, That an exception of 
compenſation thus, viz, That the purſuer had intrometted 
with goods belongings 


to the defender to the value of the debt, muſt be 


Bai bur Yak ay writ or oath. Dirleton, i: Detmbir 1674, 


Stewart contra M“ 3 — nſation being ed upon a 
bond produced, due by Serre Fe, —_ WH So — 
charger s oath that he 


SEEDS EISSN relevant. Forbes, 
y 1707, : contra Agnew, -— In a ipurſuit upon a 
LIED — penſation was pled upon a charter- - e the 

purſuer and deferder's husband; the Lords decerned or pa of 
mp bond, but ſuperſeded extract for three or four months, that in the 
to liquidate her ground 
8 had performed the 


2 by proving, that 


voyage. 2 22d November 1 685. Seaton contra 3 Wo 
| -—Compe tion —_ pag a 5 
EE Oren * — 


to 
the 


inſtance of an executor, having only a licence to purſue, without con- 


@ . 
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the ſuſpender, the Lords allowed the ſuſpender five weeks to prove 
his ground of compenſation. Fountainhall, 14th January 1686, Brown 
contra Eleis. A minor who was the heir of a cautioner being purſued; 
and getting a day to prove payment, and then alſo proponing coms 
penſation of a ſum not yet liquidated ; the Lords in this favourable 


caſe, and becauſe the purſuer was delayed however, allowed the minor 
2 term to prove his compenſation. Fountainhall, 8th December 1697; 


Muir and Mulliken contra Kennedy. 


v 


. CoMPENSATION, like payment, may be founded on a quocunque; 


Stair, 7th nas rt M Bride contra Lord Melvil.— A tor deln, _ 


and his cautioner being charged for payment of a bond granted by them, compenſation 
with relation to the pupil's affairs, were allowed to — . 


debt due to the pupil by the charger. Gosford, 5th February 1670; 
Earl of Northeſk contra tutor of Gairns and his cautioners. =—' An 
heir purſued for his predeceſſor s debt, was allowed to — — the 
fame with a debt owing by the creditor to the defunct, tho' that being 


' 2 moveable debt, bel to his executors, and not to the heir who 


roponed compenſation. Forbes, 2oth February 1912; Hay contra 
— ----- A debitor being cautioner for the creditor in another 


ſum, and the creditor craving payment, it was found, That law gives 

him retention, 2 concurrentem quantitatem, until he be relieved; 
th of that debt he probably became cautioner, other- 

wiſe he would not have bound for him; but, in the preſent cafe, the 


becauſe on the 


retention being craved by a creditor of that cautioner, who' had not 

affected the relief ciatim & directe; yet the Lotds found that it was 
ttanſmiſſable, and competent to the cautioner's creditor, as well as t 
_ himſelf, tho it was alledged, That retention was a weaker and more 
perſonal right than compenſation, becauſe the latter, ig jure, extin- 
guiſhes, eas the firſt is only exceptio doli, que perſonæ coheret, 
non rei, which the Lords repelled, ſeeing the Law ſays, Etiam eb chy- 
rographart 
— — contra town of Aberdeen. In a competition among 
creditors, compenlation was ſuſtained againſt an adjudger, = debt 
due by him to the common debitor, tho it would not have com- 


petent to the common debitor himſelf, who neglected to propone it in 
the proceſs of conſtitution carried on againſthim by the adjudger, it be- 


ing urged for the other creditors, That they were entitled to propone 


this compenſation during the faid proceſs of conſtitution, and they could 


not be cut out of their intereſt by the decreet in which — 
not made parties; tho here it was anſwered for the adjudger, That to 
allow creditors r e compenſation after the debitor's — 
at an end, in whoſe name they can only plead it, would be the ſame 
as allowing a creditor to reduce upon minority and leſion, aſter the 
lapſe of the guadrennium utile. 3oth June 1738, Rae and Ferguſſon 
contra clerk of Glendorch. e „ STOP ID 


_ 


CompensAT1ON was admitted againſt an aſſigney. 


um debitum pignus retineri poteſt. Fountainhall, 1ſt July | 


gainfl 
hom compe- 
tent. Imo, If 


February 1633, Keith contra Heriot; and this, tho' the debt, which goodaginnm 
was to compenle the other, was contracted after the aſſignation, but be- 2 oc ron af: 2 


r6th January 1611, Carnwa contra Stewart and Ewing. Durie, 14th 7 


before intimation thereof. Hope (Compenſation) zoth December 16, 


Ogilvie contra Napier, — A 78 being purſued by a tenant's one- 
1 1 - "If | 


1 
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rous aſſigney, his compenſation was ſuſtained, tho” upon a decreet a- 
gainſt the cedent, poſterior to the aſſignation, the decreet being for by- 
8 long before the aſſignation. Durie, 11th January 1627, 
aton contra Barclay... 8 | 
A Man being firſt debitor, and thereafter becoming cautioner for 


2 On ba his creditor in a bond for the like ſum, bearing a clauſe of relief, and 


againſt a *- the- creditor having, after the cautionry, aſſigned the bond, and it 
1 ung being intimated, the Lords ſuſtained compenſation and retention, in 
reſpect that the compenſer was creditor by the clauſe of relief, prior 
to intimation of the aſſignation. Harcus, (Compenſation) Janu- 
ary 1683, Sibbald contra Turnbull. Home, December 1684, 
-  Scrimzeour contra Ld. Gadgirth. ---- The like, Durie, 1 5th November 
1627, Black contra Dick. Forbes, 14th February 1708. Foun- 
tainhall, 1ſt July 1709, Strachan contra town of Aberdeen. An 
aſſigney to a tack purſuing for the rent, the tenant pled, That he 
had become cautioner for his maſter in a bond, upon the faith of re- 
taining his tack-duty for his relief; the Lords found, That this did not 
operate againſt an aſſigney. Fountainhall, Forbes, 26th February 1709, 
| Lord Bowhill contra Jackſon. | „ 
A FATHER taking a bond to himſelf, and, failing of him by de- 
3220, If pro- Ceaſe, to a younger ſon nomrnatim ; the ſon, after the father's deceaſe, 
ponable 1. got a bond of corroboration from the debitor, and charging thereu- 
7 ? 3 was proponed againſt him upon a debt due by the 
benefic of diſ- to the ſuſ before granting the bond of corroboration ; the 
ruſſion. *T,ords found the compenſation not receivable in this caſe, partly in re- 
ſpect it was underſtood paſt from, by granting the bond of corrobora- 
tion, and partly becauſe' the charger was not liable for his father's debts, 
until his other heirs were diſcuſt. Fountainhall, 18th December 1696, 
Robertſons contra Robertſon. - Hong | 
Found that a legatar, eo ipſo that the executor is confirmed, becomes 
au, If a- his creditor, and may compenſe a debt owing by him to the executor ; 
exe” nor is it ſufficient to ſtop compenſation, that the legatar has not ob- 
| tained decreet againſt the executor, tho' it may be that nothing will be 
due to him of hi NN or at leaſt not all, if the teſtament be ex- 
hauſted. Spotiſwood, (E 


xecutor ) 12th November 1628, William- 
ſon contra Tweedie. Compenſation being proponed againſt one 
of four co-executors, it was alledged, That. it could not take place 
but for the fourth part; it was found that compenſation being equi- 
valent to a diſcharge, taking away the debt 7p/ſo jure, it might be 
proponed againſt any of the executors in ſolidum. Stair, 1 une 
1666, Stevenſon contra Ld. of Hermiſhills. . Compenſation 
againſt the executor is not competent to a debitor of the defunct, 


taking aſſignation to one of the defunQ's debts after his death, but 
he will, in competition with other creditors, be in the ſame fituati- | 
on with his cedent, as if no ſuch aſſignation had been made. Stair, 
Gilmour, 14th February 1662, executors of Mouſwal contra Laurie. 
— The like, Stair, 8th February 1662, Crawford contra Earl of 
Murray. The Lords having reduced a poſterior confirmation of a 
. Creditor, becauſe the relict had already obtained herſelf confirmed; and 
ſhe next purſuing. the ſaid creditor for reſtitution of ſome of the de- 
funct 's goods, which he had poinded by virtue of his ſaid title, which 
was found null, yet the Lords allowed him compenſation upon the — 


os +> 
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2 bim by che defunct. F ountainhall, roth December 170%, Lees 
contra Dingwoodie. 


A TEN ANT having paid up his rent to his maſter for eight or r 


an executor- 


ten years, and the miniſters ſtipend ſtanding out unpaid all that time, crediror 
was found to have retention of a term's rent confirmed by the execu- 
tor=creditor after the proprietar's deceaſe, until he ſhould be relieved at 
the hands of the miniſter. Harcus, (E/cheat)Y _ March 168 5, 

M Reith contra Kennedy. The Lords ſuſtained compenſation againſt 
an executor- creditor, upon payment of a cautionry, tho' the diſtreſs was 
after the confirmation. F ountainhall, 13th February 1079, Carſewel. 
on: Lotde: refuſed compentiaien hauls th proponer had taken egg. 

Tar Lords re tion, uſe er en, I aga 

aſſignation to the debt after arreſtment was laid on in his hands, which * 
tended to gratify one creditor in prejudice of the lawful diligence of o- 
thers. Fountainhill, 19th July 1678, Warrock contre Brown. 


ARRESTMENT being laid on, affeing bear purchaſed by the ar- 7mo, Reten · 


reſtee and common debitor, retention was Taſtainel a arreſter, tion, if _—_ 
until the arreſtee ſhould be; relieved of the price of t on debi⸗ _ 


tor's half. Fountainhall, 24th Devi 1679, — 2 of Gordon 
contra Captain Binning. 

In a ſpecial declarator at a donatar's inſtance, againſt a debitor of dun Cite; 
the rebel; the Lords found, That compenſation was proponable againſt gin — . — 


the donatar, ſo as to meet this action, as if it had been objected a- tar e. 


>, gainſt the rebel himſelf. Durie, 26th July 1622, Davidſon. contra Ld. 
Buckie. Durie, 3d March 1629, Fletcher contra Ld. Craigevar. Stair, COT 
Gosford, 23d January 1669, Drummond contra Stirling. 


RETENTION of a debt due to a rebel at the horn, is competent to 9, Reten - 


the debitor againſt the donatar, on account of the debitor's being cau- tion if gooda- 
tioner and under diſtreſs for another debt, due by the rebel before his 0 : From 
rebellion. Spotiſwood,  ( Eſcheat ) Durie, 3d February 1635, Innes 
contra Leſly.---— A donatar of eſcheat, after general declarator, inſiſt- 
ing in a ſpecial declarator for certain tiend-bolls, adebted by the defen - 
der to the rebel, retention was ſuſtained upon a a liquid debt owing by 
the rebel to the defender before the rebellion. Durie, 24th F 12780 
1635 Ld. Halgreen contra  » | 
Ax aſſigney who, by a back-bond, ſtood 3 to to apply t the on- Where che 
tents. of the aſſignation when recovered, for payment of certain debts aH Ben 
wherein he the aſſigney was cautioner for the cedent, ya thereafter penſation is 
become creditor by progreſs to his cedent in a pure debt, compenſation Hginated t 
was oponed to him upon the contents of the ſaid aflignation na uff an rare. 
| lifted; the Lords found, That the contents of the aſſignation, deſtinated ſes. 
for relieving the aſſigney of his cautionry, could not be apply'd by the 
cedent to other purpoſes, ſuch as to ſopite a ſeparate debt by compen- 
ſation. Dalrym mple, 38th December 1699, * of Kilhead contre 
creditors of Boughtrig. | 


A Facron cannot retain or compenſe his intromiffions by any N of, Cora penſz- 
his conſtituent's debts aſſigned to him after his intromiſſions. Stair, tion, if Pane ; 
th November 1672, Pierſon contra Crichton. - Fountainhall, con againſtan 4e 

Jl 1678, Marquis of Douglas contra Somervell. ” rn 


842 ee \ 


* 
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A PaRrTy having got aſſignation to an adjudication, and given bis 


** oft an adio hick- bond, either to pay or denude, and he, when ſued upon the back- 


bond, pretending to retain till he was ſatisfied of a plain liquid bond 
made to him by the granter of the aſſignation; the Lords conſidered 


that this was a truſt, and that redde depofitum was juris gentium, and that 
' compenſation was neither competent nor receiyable againſt a depofitum, 


—— they repelled the compenſation. 'Fountainhall, 23d Febru- 


— = friends under 


to die after the diſponer, before execution of his wil by the 
truſtees, who afterwards lodged the ſuperplus of the free gear in 


hands of the ſurviving brother, to be kept and made furthcomin ng . 


him to ſuch as ſhould be found to have beſt right; the Lords 


That the depoſitar, who was creditor to his brother laſt deceaft in 2 


liquid Bond, could not detain the depoſited money, for of his 


debt, in a competition with other creditors that had the ſub- 
ject as executors-creditors to the defun®t, VR roth July 1709, 


creditors of Stewart contra Stewart. 


A Rrerkenx ne wadke fa upon . 


nn apo. the ſame was decerned to be delivered up to an appriſer 


mutually 
2 


of the wadſet lands, and was found not nſated a ſe 
by the wadſetter — * 
can be betwixt an heritable right and moveable 


Buccleugh contra Young, -—— Found that aninfeftment cannot be com- 


with a perſonal debt. Gilmour, RR 1662, Ld. 
Rekirk contra Ld. of Ednem. — an infeftment of annualrent, 
to the new form, where there is both a ſubſiſtit perſonal 


chilipirien, and an acceſſory infeftment in ſecurity, co tion was 


not admitted againſt a ſingular ſucceſſor, unleſs upon debts dus by the 


_ cedent before infeftment, when the bond was meerly perſonal. Stair, 


8th July 1680, Rankin contra Arnot. Home, February 1682, 
inter eoſdem.---- The 1 of an infeftment of annualrent are move- 
able, and therefore com nſable by any liquid debt of the annualrenter, 
even againſt a ſingular 2c in the annualrent-right. Stair, 2d Ja- 


nuary 1667, Oliphant contra Hamilton, ---- Compenſation may be pro- 


Poned upon ſums whereupon appriſing is led; becauſe appriſing is but 


an aocceflory ſecurity, a pignus, and does not abſorb the debt. Stair, 


'  x8th June 1675, Ld; of Leyes contra Forbes. Stair, 12th November 
1675, Home contra Home.—- But compenſation was not ſuſtained u- 


pon a wadfet, which contained a clauſe of requiſition, becauſe, until 


tion, there was no debt, Bid. The Lords ſuſtained pope: 


requiſiti 
ation of the ſums in an adjudication, by extrinſick intromifſions and 


debts otherwiſe due, as Ate as e intromiſſion with the rents of the 


| _ ſo r ation, 1 exiſtent. 


9mm Led Saline contra Callender. Intronaiifion with a deditor's 


executry ſuſtained to extinguiſſi 
Priſing) 17th March 1682, Baillie contra Hiſlſide. Found that a move 


an appriſing of his lands. Harcus, (Con- 


able bond might compenſe and * an heretable one by decrect of 
COMm- 


, Scot contra Scot — — 3 
wrath, 20 for certain uſes, with this quality, That 

what remained thereof, after payment of his debts and Legacies, ſhould 

be equally divided betwixt his two brothers; and one of the brothers 


, Spotiſwood, (Redemption) 25th March 1629, Earl of 
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compriſing, but not e contra, unleſs it were looſed and made move- 
able by a requiſition or charge. Fountainhall, 13th January 1697, 
Daes contra Johnſton. Durie, 14th February 1633, Keith contra 


Heriot. A liquid ſum for a houſe-mail cannot be ſuſpended upon 


! 1 —_ 
* 


"Y 
3 


„ er 


on a debt ſopite by the forty years preſcription, and this tho there 
was a concurſus debiti & credits long before the running of preſcription. 
Home, July 1719, Carmichael contra Carmichael, 1 


'ComPENSATION proponed by a debitor againſt an afligney, was 2 oft 


found not relevant, being upon 3 of the cedent's, purchaſed _ \ 
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compenſation, founded upon the tenant's right of retention of any an- | —_ 
nualrent wherein he is infeft furth of the tenement, he having no de- 1 = 
creet for poinding the ground, nor perſonal liquid decreet againſt I 
the heritor or liferenter. Haddington, 4th June 1611, Hamilton i 
contra M*Cartney, E Tos 
Tux Lords refuſed to admit compenſation by way of ſuſpenſion, Compesſi- = 
tho' inſtantly verified, ſeeing it was not proponed before ſentence, tho? tion or reten- il 
the ſuſpender had then compeared but proponed it not: And this — bie Thee Y 
conform to 141 act, 12th Parl. James VI. Durie, 1ſt December decreet. - " 
| 1626, Viſcount of Stormount contra - Spotiſwood (Com- a 
|  penſation ) Viſcount of Stormount contra Duncan. Auchinleck, bo 
( Compenſation ) 17th February 1632, Walker contra Mainquhair, | 
Fountainhall, $th December 1710, Naſmith contra Bowman. But IE 
this does not hold as to decreets of baron-courts. Gilmour, June + 
1662, Earl Mariſhal contra Brag, ----- Compenſation not even receive \ 
able againſt decreets in abſence, unleſs where made null, and turned in- 1 
to a libel, Stair, 25th July 1676, Wright contra Shiel. Stair, 7 
Fountainhall, 5th February 1674, Logan contra Couts. ----- And 
ſtill further, a party in a ſuſpenſion of a decreet in foro, proponing 5 
compenſation, which had emerged after the decreet; ſo that here it 9 
was not induſtriouſly omitted to be proponed, prima inſtantia anima {We 
oteland: litem ; the Lords nevertheleſs found the ſtatute. general, and My 
repelled the compenſation. - Fountainhall, gth. July 1697, Gordon "200 
contra Melvil. 29th June 1739, Anderſon contra Schaw, But fb 
compenſation being proponed after a decreet in abſence, the decreet 1 
being againſt him among many others, the Lords found, That a de- 1 
creet in abſence againſt debitors, excludes not compenſation. Forbes, 1 
20th, Fountainhall, 2 1ſt March 1707, Corbet contra Hamilton. Wh 
A DEFENDER, who was barred from pleading compenſation, in the Unleſs the {oy 
ſecond inſtance, by way of ſuſpenſion, turned his defence into the ſhape ever _ 3M 
of retention, alledging, that the charger was bankrupt, and therefore, piam. 1 
upon the ſuſpender's making payment, the charger ſhould be bound to 1 
find caution to be law-biding for the counter- claim; which the Lords 1 
found relevant. Harcus (Compenſation) January 1683, Barclay x 
contra Clark, 18th February 1736, M“ Claren contra Biflet, 7 
Tux Lords ſuſtained compenſation. by way of exception, altho Com penſi- ml 
it could not be purſued by way of action, the ground of the com- ji. 199” © oy! 
penſation being long ſince ' preſcribed. Fountainhall, 3 iſt January debt. 8 
1705, Gordon contra Hay. Forbes, 2oth, Fountainhall, 2 iſt March I [! | 
1707, Corbet contra Hamilton. -—- Compenſation not-proponable up; - 1 
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deed by the debitor before the date of the aſſigney's right, but not in- 
timated tothe cedent, till he was entirely denuded by his afligney's inti- 


mation to the debitor. Stair, 22d January 1663, Wallace contra Ed- 


gar. The like. Dirleton 12th December 1665, Ferguſſon contra 
More. Stair, Dirleton, 4th July 1676, Rollo contra Brownley. 
'The contrary had been found. Durie, 16th March 1639, Forſyth 


contra Coupland. ---- An intrometter with a rebel's corns, being pur- 
ſued by the king's donatar to the ſingle eſcheat, the Lords refuſed to 


ſuſtain any compenſation at his inſtance, as being creditor to the rebel; 
| eſpecially, becauſe the time of the intromiſſion, the par oy | 


| ty was already 
, and ſo the intromiſſion was with that which was the king's, and 
ſo could not be retained as pertaining to the rebel. Spotiſwood, (E/- 
cheat) 20th: January 1629, Roſs contra Butler. ----- The debitor of a 


- rebel taking aſſignation, and intimating before his eſcheat is gifted and 


declared, may compenſe againſt the donatar, but not after it. Foun- 


tainhall, 1ſt January 1679, Dickſon contra Edgar. --— A claim not li- 
quidated by ſentence before appriſing, was found not to compenſe to the 


prejudice of the appriſer. Falconer, 22d November 1683, M* Brair 
contra Crichton. An adjudger infeft, purſuing for mails and duties, 


by his maſter againſt whom the adjudication was led. Fountainhall, 


6th November 1697, creditors of Clark contra Dewar. ---- In a mails 
and duties at the inſtance of an annualrenter againſt the tackſman, the 
defence as to the bygone rents falling due before citation, was com- 


on gi by an equivalent ſum that his maſter was due him by bond; 


the fame with actual payment 


it was agreed, That the tackſman would have been ſafe, had he paid up 
theſe rents before citation; and from thence it was argued for him, 
That compenſation operates ipſo jure, which brings this caſe to 
| It was anſwered, That compenſa- 


tion operates not till it be proponed, and tho” it might have been pro- 


ed againſt the maſter, it cannot now be proponed againſt the an- 
— after citation in the mails and 2 who — right 
to the ground, more than againſt a ſingular ſucceſſor infeft in the pro- 
perty. The Lords found, That compenſation cannot be ſuſtained a- 
gainſt a prior infeſtment for bygone rents, the ſame being in medio. 
19th December 1733, annuitants of the York-building company 


contra Buchan..-—-- Compenſation upon a debt due by the tackſman to 


—— ̃ . — — 


1664, Hop contra Brown. An aſſigney to a tack purſuing the 
tenant for t | 


rent, and he proponing compenſation, firſt, That his 
maſter owed him oy ſum-per bond, and then, That he was caution for 


iim in another ſum, wherein he had engaged in hopes of retaining his 
duch deny ir his relief”; the Lords found, That the intimation 


of the aſſignation interrupted the compenſation for the fubſequent ur- 


rent years that fell due after the ſaid intimation, but, as to years pre- 


ceeding, 8 That the compenſation took place becauſe of the 


& craiti. Fountainhall, 2 5th, Forbes, 26th Febru- 


ary 1709, Lord Bowhill contra Jackſon. A debitor being charged 


for payment of a liquid ſum, fuſpended upon compenſation, conde- 
— . upon rents due by the charger as tenant to the proprietar of 


' the land, from whom the ſuſpender had a factory to upliſt his rents; 


the Lords repelled the ground of compenſation, ſceing * 
Dass 1 HE un 


7 13th February | 
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Which compenſation was craved, was not due to the ſuſpender, pro- 


rio nomine. Forbes, 27th, Fountainhall, 28th December 1717, 


Ferguſſon contra Muir. --—- Compenſation of a bond of borrowed 
money, was refuſed to be ſuſtained to the granters, upon a debt due 

by the creditor to their pupil, which they had no right to, altho' they 
offered to prove by his oath, that they borrowed the money from him 


the pupil's account, and the pupil, now major, was content to 


u 
1 her debt to extinguiſh the bond. Forbes, 2gth June 1711, 


Eliot contra Eliots. ---- Compenſation found relevant againſt a gratui- 


tous aſſigney, tho' the liquidation thereof was after the intimation. 


Stair, 18th January 1676, Crockat contra Ramdiay. --=-= A party ha<« 
ving aſſigned a debt to fas ſon-in-law, and the debitor, when char 

ſuſpending on compenſation, he having acquired right to a debt due by 
the cedent ; only here the cedent was denuded and the aſſignation inti- 


mated before the ſuſpender acquired right to his ground of compenſa- 


tion. The Lords found, That the compenſation could not meet the aſs 
ſigney, without prejudice of reducing the aſſignation upon the act 162 T. 
Fountainhall, 23d January 1711, Aliſon contra Duncan. A man be- 


ing purſued for a ſum contained in his ticket, granted to one who was his 


factor beyond the ſeas, and alledging, that the ſaid factor had much 
— TOW hands than would compenſe the debt; this 


was refuſed to be ſuſtained, unleſs he would alledge, That the factor 
had ſold tlie goods, and had the prices in his hands. Durie, iſt July 


1631, Eliot contra Ellies. 
75 ; | 


 ComPensATION being ſuſtained upon a decreet, liquidating & compenſativi | 


quantity of victual due by the charger to the ſuſpender, the fame was 
| — to operate from the time the victual became due, and was not re- 
ſtricted to the date of the decreet. Stair, Gosford, gth February 
1669, Cleland contra Ste venſon. Ihe queſtian occurring a quo 


\ 


tempore compenſation ſhould take effect, whether only from the date of 


the ſentence, by which the claim is liquidated, or from the time it be- 


came originally due? It was found, That money may be compenſed b 
deburſments of money from the. time of deburſment or — 


with money- rent, but not by victual or any preſtation until the ſame 


be liquidated or reduced into money. Dirleton, 3d, Stair, 4th Des 
cember 1675, Watſon contra Cunningham. --—-- A debitor oponing 


cCompenſation to an aſſigney upon a claim of warrandice incurred by the 
cedent, the compenſation was found mot to take place from the time 


the warrandice was incurred, but. only from the liquidation thereof. 
Stair, Gosford, 23d July 1675, Cruickſhank contra Ker. A man 
for ſecurity af a ſum due by heritable bond, getting a tack of ſome lands, 
for a duty equal to the annualrent of the ſums at ſix per cent. and be- 


ing beſides obliged to pay yearly two wedders, and two ſtones of but- 


| * during the twenty one years that the tack was to laſt, and the never 


ving paid theſe; in a declaratar of extinction and payment, the 
Lords having firſt cauſed liquidate the prices of the wedders and butter, 
did then find, that they could only compenſe and impute from the 
time of the liquidation, and not yearly when they fell due. Fountain- 
hall, 2 ad, Forbes, 23d November 1711; Murray cant M Guffack. 
— Ihe price of ſpuilzied goods found to compenſe and fiſt the courſe 
Of annualrents of a debt due to the ſpuilzier, from the time of the li- 
quidation, and not from the time of committing the ſpuilzie. Harcus; 
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168 Compenſation. Retention. 


' (Compenſation) 2d February 1687, Weemyſs contra Goodſir.— A 
nobleman's commiſſioners having compted with his factor, ſtruck a 
balance upon the whole, ſave as to ſix articles, which were kept open to 
be adjuſted with the conſtituent himſelf, and accordingly a docquet is 
adjected to the accompt, with a reſervation of theſe articles, which were 
not liquidated till about ten years thereafter; the factor now inſiſting 
for payment of a bond due to him by his conſtituent, it was found, 
That the fitted accompt, bearing the foreſaid reſervation, was not a li- 
quid ground of debt upon which compenſation could be ſuſtained, ſee- 
ing reſerved articles, ſome of which were ſuſtained, fell to have entred 
into that accompt to diminiſh the balance; and therefore, ſuſtained 
compenſation from the date of the total clearance only. January 1733, 
Graham contra Duke of Montroſe. ALT 5 


VM be en B rox E Litiſconteſtation or decrect, the defender may paſs from hi 
from before defence of compenſation, ſo as'to be at liberty to uſe the writ upon 
decreet. which he compenſes to any other purpoſe. Stair, 14th July 1664, 
Balmerino contre Dick's creditors. 3 
If ſuſtaios- COMPENSATION ſuſtain · d to purge an irritant clauſe,” Haddington, : 
able to fore ad 17th July 1625, Ld. Touch contra Fairbairn. The contrary, Stair, 
being incur'd, Fountainhall, 26th July 1678, Ld. Pourie contra Hunter. | 


= Knie oe A DeBiToR, who ſtood alſo bound for his creditor in greater ſums, 


retention. . refuſed to pay, unleſs he were relieved of his whole engagements ; the 
2 Lords found the defender liable to > apply the ſum wherein he was debi- 
| tor for payment of the debts for which he ſtood bound, but gave him 


his option to pay one or other, as he thought proper, ſo far as the ſum 
in queſtion would extend, and that at the fight of the Lord ordinary. 
June 1729, Marguils of Clididale contra Cochran of Ochiltree, 


94 In a ſuſpenſion of a charge on a bond, the ſuſpender craving com- 
ſation. penſation of a ſum due to him by the charger per bill, and the charger 
proponing recompenſation, becauſe he was cautioner for the ſuſpender 
in a bond for a greater ſum, and therefore, that he muſt have retenti- 
on of the ſum in the bill till he be relieved, tho' the charger was not yet 
diſtrefled ; the Lords found, That the retention took place againſt the 
liquid compenſation, and that he was not bound to let the debt be ex- 
tinguiſhed by compenſation, till he was relieved of his cautionry. 
Fountainhall, roth July 1711, Irvine contra Menzies. 


RETE N TIO N that ariſes from the nature of a mutual contract. 
See Mutual Comtratt, | . 6 AGEs 


RETENTION againſt tutors and ravmerors and their aſſigns, 
ante redditas rationes. See Payment. r 


: : RETENTTI ON by an executor, for debts due to Limfelf Ibid. 
 RETENTIO N againft a factors aſfigney. Ibid. 
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not be taken a- 


A DECREET of an inferior judge, pronounced upon the baut, Decreet catis 


dation of prices without _—_ was found null, without ne- vy puby re: 


ceſſity of reduction. Erſkine, 4 
Found that a decreet of the Lords cannot be taken away by exception, 
altho* pronounced manifeſtly againſt the act of Parliament. 'Colvil, 
May 1582, Douglaſs contra Weemyſs. A decreet pronoun- 
ced againſt a party abſent, rei public cauſa, was found not to be zp/o 
jure null, but that it muſt abide the courſe of a reduction. Hadding- 
ton, 26th November 1594, Earl Morton contra L. Fleeming. A 
writ being reduced for not production, found, That,the decreet can< 
not thereafter be taken away by the party his compearing and offering 
to produce, and abide by the writ, alledging, That the not producti- 
on was through his tutor's fault; when he was. minor; but found; 
That he behoved to reduce it as accords. Haddington, 1 5th June 
1605, Miller contra Spang. A decreet againſt a minor; as lau- 
fully charged to enter heir, being ſuſpended upon production of a re- 
nounciation ; the Lords found, 'That this renounciation might yet be 
received by way of ſuſpenſion, without neceſſity of a reduction. Du- 
rie, 25th — 1628, Kennedy contra M Dougal. A nullity pro- 
poned by way of reply, was refuſed to be ſuſtained againſt a ſtanding 
decreet, altho the nullity was, That it proceeded upon an infeftment of 
kirk lands not confirmed, which can produce neither action nor excep- 
tion. Durie, 24th November 1632, Hynd contra Ld. Wedderburn;: 


Tur Lords tefuſed to take away a ſtanding compriſing, ope exceprionts,/ 
tho' it was for an heritable debt, never made moveable by a charge. 
Spotiſwood, (Compriſing) 24th February 1627, Couper contra M Mar- 
tin. Spotiſwood, (Compri/ing) 1oth July 1634, Lord Balmerino contra 
Elliot of Stobbs. ---- An adjudication being challenged; as. following u- 
vr a charge to enter heir, the perſon charged not being the neareſt 
eir ; this was found competent to the nearer apparent heir without 
reduction, tho' infeftment had paſt upon the adjudication. Stair, 1otn 
July 1662, Ker contra Ker of Fernilee; e ben 


November 1593, contra — duction. 
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APART x being decerned executor- datibe qua feareſt of kin, wheri Decrtet-das 
there was a nearer; the Lords found, That his title, in a proceſs at his 


| inſtance againſt the defunct's debitors, was not quarrelable ſummarily, 
before the Lords, upon the act 26th, Parl. 1690. by the neareſt of kin 
compearing for his intereſt, but that he muſt firſt apply to the com- 
miſſaries for reduction of the decreet-dative, and preference. Forbes, 
6th December 1709, Hamilton of Bangour contra Lady Ormiſton. 
---- A defun&'s only child purſuing her 1 as executrix for 
her bairns part, viz. the third of all; the Lords ſuſtained this action, 

altho' there was a ſtanding confirmed teſtament, where the diviſion 

was only made bipartite ; but they found no neceſſity of redu- 
Ciion here, becauſe the daughter was not called to the faid confirma- 
tion. Durie, 25th February 1627, Roſs contra Kelly. The debitor _ 
of a defunct aftbibzied. in a purſuit at the executor's inſtance, by com- 
penſation upon a debt due to by the defunct, being reconveen'd — 
Hue 1 5 6. ä 
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Competent. 
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the ſame account by another executor, who offered to improve, inciden- 


ter, the execution of the edict whereupon the firſt confirmation pro- 


Service A 
an heir. 


ceeded ; the Lords found that the defender was not obliged to abide by 
the verity of the execution, and that improbation was not competent in 


that ſtate of the proceſs. Forbes, loth December 1707, Lees contra 


1 


Ax exception in adeclarator of baſtardy was ſuſtained, being found- 
ed on the ſervice of an heir to the alledged. baſtard, which being a 


| ſtanding ſentence, the Lords found ſufficient to elide the gift, ſo long 


as it ſtood unreduced; and this was found, altho' the ſervice was not 


retoured, nor paſt the chancery, and altho' it ſhould never be retour 


ed, the perſon having died ſhortly after the ſervice. - Durie, 22d July 


1626, M Culloch contra Ld, Merton. One being retoured heir to his 
| | wary pm and charging the ſuperior to enter him ; the Lords 


und, That the- ſuperior ought to comply therewith, tho', at calling 
the ſuſpenſion, compearance was made for the father's * , Who 
all „That the father was infeft as heir to the grand- father, and 
had diſponed to him, all which he inſtantly verified; but this was not 


found receivable hoc loco, becauſe the -ſon's retour was a ſtanding © 


ſentence, and therefore behoved to be reduced in common form, tho 


this objection would have been ſufficient to ſtop the ſervice. Durie, 
14th December 1627, Beg contra baillies of Lanerk. --— In a like caſe, 
the father's aſſigney [nk a reduction of the retour, it was objected, 
That the retour could not be taken away by a ſimple reduction; that 


| Inqueſt of error, to be purſued in latin by a precept out of the chance- 


Anſwered, No neceſſity for this form, unleſs there were a near- 


ry. 4 
er heir, which would make the ſervice erroneous; but here the inqueſt 


did their duty, ſeeing the grand-father's infeftment was produced to 
them, and no infeftment denuding him ; the Lords found the reduction 
receiveable hoc ordine. Stair, 7th July 1663, Mow contra Dutcheſs 
of Buccleugh. -— Yet thereafter a donatar of forfeiture having obtain- 
ed a warrant for retouring the rebel, five years in poſſeſſion of certain 
lands, and the inqueſt having ſerved negative ; in a reduction of the 
retour, as contrary to the teſtimonies of the witneſſes adduced, it was 
found no proceſs, becauſe the reduction of retours is competent only by 
a ſummons of error; tho” the cuſtom had been, of a long time be- 


fore, to ſuſtain fimple reductions, where the deſign is only to reduce 


the retour, without inſiſting againſt the aſſizers for their error. 


Stair, 28th June 1667, Home contra creditors of Kello. --— The re- 
duction of a retour may now be by an ordinary ſummons, without ne- 
ceſſity of a precept out of the chancery in latin under the quarter ſeal ; 
and the act of ſederunt in 1633 is now in deſuetude. Fountainhall, 
20th July 1680, - contra —— A brother re- 
toured heir to his father in an annualrent, preferred to his ſiſter, who 
had been before retoured heir in the ſame, when he was abroad, 
without neceſſity of reduction. Durie, 16th. February 1627, Lord 


| Colvil contra Herd, A daughter being retoured heir to her father, 


and another being thereafter ſettled and retoured as ſon and heir to 
him; and the daughter craving preference in reſpe& of her ſentence, 


alledging, That her brother was dead before the ſervice, and that the 


procuratory was counterfeit; the Lords, notwithſtanding her decreet, 


found 


4 a 


* Competent. 


found, That if the for” s procurators would offer to prove that A | 
was in life the time of his — they would prefer him; and found 
no neceſſity to reduce the daughter's retour or decreet. Durie, 2d 
February 1632, Muirhead contra Lighton. -—= A younger brother be- 
ing ſerved; before an inferior judge, heir to his immediate elder bro- 
ther; but thereafter the eldeſt deſiring to be ſerved heir of conqueſt; 
and the judge demurring becauſe of the former ſervice; the Lords 
allowed the eldeſt to advocate upon iniquity to the macers; and found; 
That he not being called to the ſervice, ought not to be prejudged 
thereby, nor put to the charges of a reduction. Dirleton; Ath Janua- 
ry 1677, Mitchelſon contra Aitchelſon. A defun& perſon of qua- 
lity's ſecond brother, being — at his deceaſe, and the third brother 
ſerving himſelf tuto 1 to the defunct's children; but the ſecond 
brother returning home, and taking out —_ for ſervn — | 
tor thereon; upon a ſummary petition to b ro- 
ther; bearing, That tutorem habenti; tutor dari non teſt z and that 
having been long in poſſeſſion, his gift muſt be reduced, and the other 
prove that he was elder brother: The Lords conſidering that this was 
notorium quod non eget probatione, and that the tutory was, ipſo jure, 
null; and needed no reduction, they ſummarily annulled it, and ordain- 
ed the ſecond brother's brief to * W 26th July 1688; | 
8 Nami contra Ramſay. 


n — creditor, tho ink neglecting to appear in a mul- Perser of 
a tipksq inding, another creditor obtained decreet of preference; the pre- preference u- 
fera 1 raiſed a ſecond fuſpeniicn and multiple-poinding i in 3 pl-po ading, 


to quarrel the devrect | in this ſhape; but that he muſt — inſiſt 
in a reduction according to act of parliament 1584 9 8 * Stair, Iſt 
F *ebruary 1670, Watſon contra Simpſon. a 


Found, That no exception of iniquity, tullity, Ge, can be pro- Decreet ar- 1 
Fu 42 a decreet arbitral; a reduction being only competent. bitral. 5 5 
1 (Arbit ration) ich h February 1540; Hamilton contra Ha- .- 


A * 
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Found; That a horning canjot be takeh away by exception. ObjeRtions 
— 1590, commendatar of Kilwinning contra Ld. Blair. Col- — = — 
July 1 83, Logan cuntra Carliſle. -In a declarator of eſcheat, ponable by ex- 
= Lords refuſed to receive an alledgance, that the party dwelt alibi Pi" | | 
the time of the charge than where the execution did bear him to have Ms 
dwelt, by way of exception, but reſerved to him reduction of the hor- Ef 
ning. Durie, 14th December 1621, Earl Winton contra : 
Stair, 22d July 1662, Montgomery contra Montgomery. Fountain- 
hall, 18th June i712, Scot contra Ker. Spotifoready (Horning) 
r1th January 1629, Earl Galloway contra Gordon. In a declarator of 
eſcheat, it was found not enough to except, that before denounciation = 
_ the debt was paid and diſcharged, but the horning behoved to abide a 
reduction, to which the officers of ſtate muſt be called; becauſe the re- 
bel and creditor might collude in prejudice of the fiſk, by an the 
diſcharge. Spotiſwood, (Eſcheat) Durie, 3oth November 1630; 
laſs contra creditors of Wardlaw. A horning was found null, even 
Yy 2 9 upon an 3 the kirk- ſeſſion for a W N 
u 2 | to | 
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to a ſchool-maſter, becauſe the party was neither cited, nor did con- 


. 


ſent thereto: Hope, (Horning) 23d June 1625, Somervell contra 


Grant. ---- In a ſpecial declarator of eſcheat, the Lords found an ex- 
ception of nullity againſt the horning relevant, viz. That the charger 
was to find caution in a lawburrows ; caution being really found before 
denunciation, and within the days of the charge, all which being inſtant- 


ly verified, the horning was found null, notwithſtanding of the ſen- 


tence of general declarator. Durie, 29th November 1626, Ld. Sme- 
toun contra relict of Speirs. 15 Eat Fol. r | 


how 


able. not received by way of exception, but reſerved to reduction. Durie, 


ult. July 1628, Martin contra Birſs. An alledgance that a ſaſine 
is null, becauſe the perſon ſigning it as notar, was never admitted regu- 


larly to that office, cannot be received in a multiple-poinding, but muſt 


be purſued by. way of action. Durie, 26th June 1634, L. Johnſton 


| Objeftions Ir being objected to the purſuer's infeftment, That it was null, as 
againltaſtand- proceeding upon a retour, whereby the purſuer was ſerved heir before a 
ing infefrmenc,'y, eriff, within whoſe juriſdiction the lands did not ly; this objection was 


contra Earl of Queenſberry.-—- A ſaſine given to an heir, upon his re- 


tour, by a wrong ſuperior, cannot be taken away by exception or reply, 
 Haddington, penult. January. 1 612, Arthur contra Ld. of Blebo. 


Oba An inhibition being executed againſt a perſon living within a re- 


A apainſt an in- gality, not at the _— thereof, nor regiſtred there, but at the 
| hibicion. © Head burgh of the ſhire ; the 


Lords refuſed to receive the alledgance 
buy way of exception, but reduction, prout de jure, was reſerved to the 
party. Durie, 25th July 1628, Stirling contra Panter and Ogilvie. 


Rankruptey A R1GHT by infeftment, granted contrary to the act of parliament 


| _ propon- 1621, cannot be challenged by exception, but by reduction. Stair, 
CT | 19th June 1663, Reid contra Harper. The fame, 22d July 1664, 


L. Laurie contra Lady Craig. ---- Tho? deeds done in defraud of credi- 


tors againſt the act 1621, regularly, need reduction; yet, in a perſonal 
Tight, the matter depending before the Lords, and the parties poor, 
ſuch a deed was found ſimply null. Stair, 5th January 1669, Syms 
contra Brown. A diſpoſition to a conjunct and confident perſon a- 
gainſt the act of parliament 1621, was found null by exception, it be- 
ing no heritable right requiring the | ap eee of authors rights. Stair, 
16th June 1671, Bowers contra Lady Couper. ---- It being alledged 
in a ſuſpenſion, at the inſtance of ſome creditors of a party oberatus, a- 


againſt another creditor, That he had taken ſaſine upon his heritable 


bond, after the debitor was become bankrupt ; and the Lords having re- 
fuſed to take in this alledgance by Way of ſuſpenſion or exception, and 


thereupon an executed declarator of bankruptcy being produced, and it 


being contended, that it ſhould be reſerved to come in via ordinaria by 
the courſe of the roll; yet the Lords received in the declarator hoc or dine. 
Fountainhall, roth January 1708, creditors of John Davie competing. 


- Ina ſpuilzie of tiends, the defender excepting upon a current tack 


— from an abbot, and it being replied, That the tack is null, as ſet in di- 


init rights 
granced by minution of the rental, againſt the a& 1581; the Lords found, That 


granted > in 
lea ficke. this ought to abide reduction, and was not competent by way of ex- 
_ ception. Durie, 13th July 1636, Biſhop of Edinburgh contra _ 


d) 
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Competent. 


—_— 


IN a removing, this exception was found relevant, That the party * poſſeſſo 
c ry actions, re- 


Vas infeft upon a compriſing; and the Lords refuſed to oblige the de- n 


fender to produce the E r to diſpute its ſufficiency hoc loco, the defender's - 
1 


tho' it was alleged to be for an heritable ſum, not made move. 2 
able by requiſition or otherwiſe. Durie, 11th December 1623, Cun- ; 
ningham contra Auſtin. E . 
A Pax ry producing an inſtrument of requiſition, and the other Exceptions 
party offering to prove directly the contrary of what was therein inſert, ; — Tegat 
and that by another inſtrument under the ſame notar's hand; the Lords 
- refuſed to admit the ſame, and only reſerved action of improbation. 


Colvil, February 1583, Earl of Crawford contra Ogilvie. | 


FouNnD that no alledgeance, plainly contrary to the execution of a Meſizoger's 
meſſenger at arms, can be admitted, unleſs the party offer to improve execution. 
the execution. Colvil, February 1581, Lady Kilſyth contra 
Ld. Wedderburn. ----- A poinder purſuing one who had meddled with - 
ſome of the poinded goods; and the defender, at adviſing the cauſe, 
having offered to improve the poinding in data; the Lords repelled 
the defence hoc fat, reſerving action, in reſpect the poinding was pro- 
duced ab initio, notwithſtanding it was alledged, That the Defence 
was noviter veniens ad notitiam. Dirleton, 4th June 1667, Zinzian 
contra Kinloch. | 35 | 


7 An apparent heir proponing improbation againſt a bond, for payment 22 


of which he was purſued; it was found that it could not be received — -oþ 

oc loco, the writ being regiſtred, but action of improbation was re- 

ſerved. Durie, 24th November 1632, Annan contra Annan. Durie, 

16th February 1633, Ker contra Ker. Durie, ult. March 1637, 

Veitch contra M Dougal. The Lords refuſed to hear a party pro- 

pone improbation of a decreet- arbitral by way of ſuſpenſion, tho he 

offered to improve the ſame by the oaths of the judges, who were both 

preſent. Hope, (Arbitration) 21ſt December 1614, Monteith contra 

Carmichael. ---- John Home being charged upon 4 bond of L. 37 Scots, 

ſuſpended, and offered to improve the bond, as not ſubſcribed 4 him, 

but another John Home. It was anſwered, Improbation is not re- 
ceivable but in a reduction, or. where the original writ is produced; 

but ita eft, this bond is regiſtred in an inferior court, and the charger 

is not obliged to produce, nor is the clerk of the inferior court called. 
The Lords, in reſpe& the matter was of ſmall importance, admitted 

the reaſon of improbation, the ſuſpender conſigning principal ſum and 

annualrent, and declared they would modify a great penalty in caſe he 

ſuccumbed, and ordained letters to be directed againſt the clerk of the 
inferior court to produce the principal. Stair, 16th November 1665, 

Dickſon contra Home. | | | | 


ME TUS may be proponed, not only by way of exception, but © ms 
reply, and that againſt a third party, poſſeſſor of the thing extorted, but 
gui metum non intulit, ſeeing it is actio in rem ſcripta. Colvil, 
June 1591, Forbes of Monimusk contra tenants. Sinclair, * 
mber 1 543, tenants of Cockburnſpath contra Lord Home. Mait- 


cem 
land, 17th March 1554, Oliphant contra Lady Bochtie. | | 
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Exception a= AN exception againſt a woman's bond, that it was granted in her 


Dun a bead widowhood, but after proclamation of her banns with a ſecond hus- 


granted by a k . . 
woman veftiza band, was found relevant, and received ſummarily, without neceſſity 


youu of reduction. Durie, 29th January 1633, Scot contra Brown. 


trritavey = FOUND that a back-tack ſet with a clauſe irritant of two years, run- 
tow propon- ning in the third, could not be taken away by exception, but behoy- 
. eld to abide a declarator. Spotiſwood, (Tack) agth January 1629 Ste- 
venſon contra Barclay. But thereafter, in · the like . Lords re- 
pelled the defence, and found the purſuit of removing equivalent to a 
declarator; but this was becauſe defender never offered to purge 
the bygone failzie by payment of all that was due. Spotiſwood, (Tack) 
A2 29th June 1631, Boſwell contra tenants. ---- An heir of tailzie having 
cC.ontracted debt, and thereby incurred the irritancies of the tailzie, the 
next heir inſiſted in a declarator, that he had thereby loſt his right of 
property, and that all the bonds contracted by him and appriſed upon, 
were null guoad theſe lands. The creditors alledged no proceſs, to an- 
nul their bonds and appriſings, hoc ordzne, by way of declarator, 
but the purſuer muſt, via ordinaria, reduce, in which caſe, the cre- 
ditors will have terms granted them to produce the writs called for, 
The ſummons was ſuſtained, in reſpect there was no bond craved to be 
produced, .or fimply reduced, but only that any bonds granted to the 
defenders ſince the tailzie, are null quoad the tailzied Stair, 21ſt 
anuary 1662, Ld. Balvaird contra creditors of Annandale. One di- 
10 — a tenement to his daughter and ſon-in-law, taking them bound 
to pay him a certain ſum, «wherern if they failzie, the ſaid diſpoſition 
to expire ipſo facto; the diſpoſition was appriſed from the diſponees, 
and the appriſer purſuing the diſponer for mails and duties, he alledged, 
that he ought to have the ſum that he had ſtipulated to himſelf in the 
diſpoſition. It was anſwered, That the appriſer was not bound to pay 
that ſum, all the diſponer could do was to proceed upon the clauſe irri- 
tant by way of declarator, and in the mean time the appriſer muſt have 
the mails and duties. The Lords finding the cauſe ſo favourable, a a 
perſon diſponing to his own daughter and ſon- in- law, and the diſponer 
yet in po did, without multiplying proceſſes, ſuſtain the declara- 
tor by exception. Stair, 7th November 1666, Canham contra Adam- 
fon. —A tenant being purſued to remove upon a warning, excepted 
upon a ſtanding tack ; the purſuer replied, That more than three terms 
of the tack-duty were reſting, fo that the defender muſt either remove, 
or find caution to pay the bygones. This was not found competent 
by way of reply, ſince the tack was till a ſubſiſting right; but the 
Lords declared, that ee wee er add that member to his libel, 
| — 1 ſuſtain it, without putting him to a new proceſs. Stair, 
16th December 1671, Blair contra Brown. | - 


| A Minok was allowed to e by way of exception, that he, 
0 —— having curators, had entred to e ee ho conſent, al- 
conſent of his tho? he qualified no lefion thereby ſuſtained. Durie, Auchinleck, (Air) 
curators: Spotiſmood, (Heir) 16th February 1627, Simpſon contra Ld. Balgo- 
PE . The formerly found. Durie, yth December 1621, 
lark contra Ld. Balgony. A bond granted by a minor without his 
curators conſent, was found challengeable by way of ſuſpenſion. Au- 
epinkck, (Minor) 9th July 1628, Viſcount Stormount contra Ld. 1 


» 
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Competent. 


he Lords found minority and lefion proponed by one; who, at 
granting the writ in controverſy, was in familia paterna, receivable in 


a ſuſpenſion, without neceſſity of a reduction. Durie, 29th June 1637; 


Ld. Lamond contra Murray, ---- A cautioner being charged upon a 
liquid bond, it was found competent by exception, that his ſubſcribing 


as cautioner was null, being without his curators conſent. Stair, 22d 


| December 166 5 Leſly contra Sinclair , Haddington, 24th January 
1611, Moncrief contra Craig. „ 


A CHARTER having been granted to a vaſſal, during the ſuperior's 
minority, and this deed revoked in due time; yet, the vaſſal purſuing 
afterwards for a ſaſine upon his charter, the Lords found the defence 


| Minority 
and — 


of minority and revocation not relevant hoc loco, and that the charter 


ought to ſtand till it be reduced. Maitland, 5th February 1 566, Cur- 
rie contra Ld. of Glenber vie. A minor purſuing for the mails of a 
' tenement, and it being excepted, That the ſaid tenement was redeem- 
ed, and a renounciation granted by his tutor; the minor's reply; 
That no declararor of redemption was obtained, and that himſelf was 
leſed (becauſe the price was not employed to his utility); found not 
receiveable Hoc loco, but that it behoved to be libelled, Haddington, 


6th Pos 606, Cockburn contra Wood. The Lords received | 


lefion, by way of exception, the ſum in queſtion- being 


minority 
enly L. 80 Scots. Achinleck, (Minor) 27th January 1632, Taylor 


contra Hart. Minority and leſion is not — by way of ſu- 
ſpenſion or exception, but by way of action and reduction. Stair, 28th 
June 1665, Keil contra Seaton. e | 


Ix a purſuit againſt an heir, for payment of an holograph-bond, 
death- bed was found not competent by way of exception, but by redu- 
ction. Stair, 11th January 1666, Seaton contra Dundaſs. The con- 


— found, and the objection ſuſtained by way of exception. Goſ- 
for 


14th November 1668, Calderwood contra Schaw. 
IS#41B1T1oN cannot be uſed by exception or reply, but only by wa 
of reduction. Stair, 23d July 1674, Johnſton contra — : 
Tux Lords refuſed to receive interdiction by way of exception or re- 


ply, but allowed the proponer to reduce. Durie, Spotiſwood and Au- 
chinleck (Revoutors) 17th March 1630, Semple contra M. Neith. 


— 


o inhibition. 5 


| Challenge | 
upon the head 
of incerdifion; 


Stair, 20th June 16/71, Crawford contra Haliburton, Interdiction 


in a ſuſpenſion, was refuſed to be ſuſtained, altho the ſaid 
interdiction was known to the charger, in reſpect of the bond ſtanding 
unreduced ; but the Lords ſuſpended execution of the charge to a cer- 
tain day — to the ſuſpender to do diligence, to obtain his redu- 
ction diſcuſſed. Durie, 22d January 163 1, Hardy contra M* Aulay. 
— But interdiction may be proponed by way of reply, which delays 


not the purſuer. Stair, 13th February 1662, Lockhart contra Ren- 


nedy. 


Founp, That exhauſting may be proporied for an executor by way Exhauſtion 
of exception, altho' he have no decreet of exoneration. Colvil, Ld. 39% propor: 


Brughton contra Aikman. -—— An executor alledging exhauſted, - and 
the reply being made, That he _ intrometted with'as-much as would 
| > => 7 oe 
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- -, Competent. 


pay the purſuer, not given up in the teſtament, which the purſuer re- 
ferred to his oath. The Lords ſuſtained. the reply, it being referred to 
his oath, and found no neceſſity to put the purſuer to take a dative ad 
omiſſa, but ſuſtained the trial thereof, in this --— to be pro- 

ven. . Durie, 24th January 1639, Inglis contra Bell. | 


Turpis cauſa». Tn a reduction of a bond, at the inſtance of the granter's heir againſt 
5 the creditor, this reaſon for reducing was repelled, viz. That the 
name of the creditor was only borrowed to the behoof of a pellex of the 
defunct's, he having been married at the time, and that ſo the bond was 
granted ob turpem cauſam; for the Lords found, That this reduction, 
tending to the trial of adultery, was prejudicial, and in effect a precog- 
nition to a criminal purſuit, which might be moved againſt the wo- 
man; and if it were moved before the juſtice-court, this preſent acti- 
on might be a probation there, whereby her life might be in hazard; 
and therefore repelled the reaſon of the alledged turpitude, till the ſame 
ſhould be- tried before ſome ordinary and competent judge. Durie, 
18th February 1624, Fern contra captain Wiſhart's heir. 


Proof of te. IN an improbation of the grounds and warrants of an inhibition 7: 
* . entiqua, the party throwing in a ſummons of proving the tenor, be- 
Aken. cauſe he had only produced extracts, which did not ſatisfy the producti- 
| on; and therefore certification being craved, in regard, that certifica- 

tion in an improbation was not to be ſtopt on ſuch pretences ; the 
Lords thought it hard to hinder the defender to prove the tenor hoc loco, 
tho he had been long in raiſing it, and, on the other hand, it was un- 
reaſonable to delay the purſuer of the improbation; therefore they de- 
clared, They would receive the tenor incidenter in this fame proceſs, 
and hear them ſummarily upon the relevancy of the adminicles, with- 
out further delay. Fountainhall, 12th June 1701, Mein contra Duns. | 


What ex. IT being objected againſt the proving of the tenor of a writ, That 
ceptions com- it was innovat and extinguiſhed ; the Lords repelled the objection hoc 
4 loco, reſerving to the defender to be heard thereon in any action to be 
che tenor. raiſed upon the decreet of tenor, in caſe it ſhould be obtained. For- 

bes, 7th July 1713, creditors of Orbiſtoun contra Hamilton of Dalziel. 
The like. Fountainhall, 26th June 1712, Inglis contra Lord Alex- 


TE An obligation was transferred paſfve, againft both heirs of line and 
it 22 tailzie, reſerving the benefit of diſcuſſion and other queſtiqns contra exe- 
ix cacrſu diligen-cutionem, Haddington, 19th February 1611, contra 
1 In transferring of a bond againſt a perſon as heir to his father, it being 

alledged, That the purſuer had compriſed certain lands and tiends for 
the ſame debt, and was in poſſeſſion of ſome of the tiends compriſed; 
the alledgeance againſt the transferring was ſuſtained, altho' it was an- 
ſwered, That it was only competent againſt the execution, but not in 
a transferring. Spotiſwood (Transference) 16th July 1633, Lawſon | 
contra Scot of W hitſleid. ---- In a purſuit againſt a pupil charged to en- 
ter heir, to pay a debt of his father's, appeared another creditor of the 
defunct's, le deing, That he would not ſuffer his debitor's eſtate to be 
affected to lis prejudice, and offered to prove, That the debt purſued 
on was ſatisfied. This defence was not — competent hoc ſtatu, — 
| | 9 5 | cau 
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cauſe it might delay the purſuer, and poſtpone him to other creditors 
but the Lords declared, That it ſhould be receivable againſt the purſuer; 
\ whenever he ſhould purſue for affecting any of the defun&'s means or 
eſtate.” Stair, 24th July 1662, Shed contra Gordon and Hill. -=— An 
exhibition ad deliberandum, purſued by an apparent heir; was ſuſtain- 
| ed, notwithſtanding, the defender offered to prove behaviour; unleſs the 
defence were inſtantly verified ; for the Lords will not allow a courſe 
of probation to ſtop an action of this nature. Stair; zd February 
1673, Riddoch contra Stewart. An objection being made againſt 
the ſervice of a man to one of his predeceſſors dead fifty years before; 
the alledgeance, That the predeceſſor was baſtard, was found not 
ſufficient to ſtop the ſervice, and found, That the exception of baſtar- 
dy, which by act 94, Parl. 1 503, is ordained to be received againſt a 
ſervice, ought to be underſtood of the baſtardy of the procurer of the 
brief, and not of the predeceſſor, ſpecially in caſes of antiquity as here; 
otherwiſe it might be a way to ſtop all ſervices. Durie, 15th Janu- 
= ary 1629, Ld. Corſbie contra Schaw. In a general declarator of 
baſtardy, it being objected, That the defun& had obtained a legiti- 
mation from the king; it was anſwered, That legitimation what ef- 
ſect it may have, cannot be diſputed in the general declarator, but muſt 
be reſerved to the ſpecial ; which was found relevant. Stair; 19th Fe- 
bruary 1669, king's advocate contra Craw. -—--- A diſpoſition of 
lands being granted without procuratory or precept; In a proceſs a- 
gainſt the heirs of the granter, for fulfilling the obligement contained in 
dhe faid diſpoſition, to grant procuratory and precept ; the defence; 
That the deed was granted on death-bed, was found not competent 
in hoc ftatu, but reſerved till reduction. Home, November 168 5; 
Niſbet contra Smiths. | Eg | : 


Tux Lords preferred a publick infeſtment, tho poſterior to a pri- x; + 3 
vate one clothed with poſſeſſion, becauſe that which was publick pro- rition every 
ceceded upon a contract of marriage, and inhibition executed thereupon, able dle 
before the other was infeft and had attained poſſeſſion; and this was way of excep- | 
ſuſtained by way of exception in a poinding of the ground, at the in- fe en 
tance of the private infefter, without any neceſſity found for the inhi- redudizn. 
biter to reduce. Durie; 34 March 1626, Law contra Lady Balgony. 
In an action for mails and duties, two compriſers competing, who 
eng e e agpiaſ ths cal ruling, $f 
a nullity b one againſt the s compriſing, b 
way 2 Durie, 26th July 1628, — ny ops. Bcd 
In a competition about the mails and duties betwixt a ſingular fac- 
ceſſor in a wadſet right, and the reverſer, it was not found competent 
by way of exception, but by action of declarator, that the wadſet was 
fatisfied and extinct by intremiſſion, it not being founded upon any 
article in the contract of wadſet, but upon an unwarrantable intromii- 
ſion of the purſuer's author. Stair, 2gth November 1671, Juſtice 
contra Boyd. In a competition betwixt two creditors on an eſtate; 
the one founding on a baſe infeftment of ward-lands, and the other re- 
peting a declarator of recognition he had againſt him on that head 
the Lords received the deelarator, even hoc ordine. Fountainhall, 17th 
g March 168 5, Forbes contra Thoirs. FFP 
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WHAT alledgeances proponable againſt a proceſs of adjudication. 
See Adjudication. | | LE MY 
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OB JECTIO NS competent to one party and not to another. See 
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Arrefters X RREST ME NT does not bar other creditors to carry off the 
- with poinders, goods by poinding. Haddington, 5th June 1611, Wright contra 
| Thomſon. Durie, 11th March 163 5, Dick contra Spence. Durie, 
12th February 1636, Leſlie contra Noon. Stair, 4th December 1679, ½ 
Forreſter contra tackſman of exciſe. Durie, 29th July 1634, Hun- 
ter contra Dick. And even an inchoat poinding, which was ſtopp'd 


without any fault of the creditor, was found to give a preference in 
competition with an arreſtment firſt completed by a decreet of furth- 


coming. 13th February 1736, Muirhead contra Corrie. 


| Arreſters ARRESTMENT upon a dependence, with ſentence following, found 
vich aſlignies. preferable to an aſſignation intimate after the arreſtment, tho” before 
ſentence. Hope, (Arreſtment) 16th June 1618.-—But an aſſignation, 
tho intimate after the arreſtment, was preferred, the arreſtment being 
upon a dependence, and no decreet as yet recovered againſt the com- 
mon debitor. Durie, 6th December 1638, Douglaſs:contra Mitchel. 
— An aflignation, intimated before arreſtment, is preferable. Du- 
rie, 22d June 1642, Niſbet contra Williamſon, &c,----- An arreſt- 
ment, and the intimation of an aſſignation being made in one day, 
. the Lords brought them in par: poſs and divided the ſum betwixt 
them. Spotiſwood, (Creditor) 28th January 1630, Inglis contra Ed- 
wards. --— In a competition betwixt an affigney and an arreſter, the 
Lords preferred the arreſter, whoſe execution bore to be two hours be- 
fore. what the intimation bore. Durie, 3oth January 1629, Davidſon 
contra Balcanquhel.—-An arreſtment and the intimation of an aſſignation 
being on the ſame day, only the intimation mentioning the hour, and 
the common debitor having declared under his hand, That the arreſt- 
ment was two hours prior to it; the Lords ordained them to come in 
Pari paſſu. Home, july 1687, Addie contra Scrimzeour. 


Arches ARRESTMENT having been laid in a tenant's hands, in a process 
' with annual- Of furthcoming, raiſed againſt him after he was removed from the lands, 

_— — annualrenter appeared who had a poinding of the ground, and in- 
gal adi. ſiſted to be preferred the Lords found, That the annualrenter having 
done prior diligence, whereby he might have 2 the tenant before 
he removed, albeit he did prejudge himſelf of all execution againſt 
the tenant's goods after they were off the ground; yet quoad the duties 
pouhie to the maſter, for which he might purſue him perſonal: actione, 
e was not prejudged thereof by the tenant's removal; but the decreet 

of poinding the ground and letters thereof, being a real execution prior 
| : „% ng EL | to 
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to the arreſtment, made him preferable to the arreſter.. Gosford, iſt 
February 1670, Wilſon contra Ruſſel. - = . 

AN arreſter of the mails and duties was preferred to another creditor 3 
who had a diſpoſition of the lands for ſecurity of his debt, but without a. o- 
ſaſine, without poſſeſſion, unleſs by holding of courts, and without be- 
ing aſſigned to the mails and duties. Durie, 24th June 1642, L. 

Forreſter contra Caſtlelaw. --—- An arreſter was preferred to a wadſet- 
ter, becauſe his ſaſine, which was the only ground of complete real 
right to the lands, was after the arreſtment. Durie, 22d — | 
1033, Warnock contra Anderſon, - 5 
A arreſtment of farms cannot be of force, being made before Krrreſter 
Mlartinmas, if, medio tempore, the lands be compriſed, and the compri- my * 
ſer infeft before the term. Hope, (Arre/tment) ad December 1628, 
Cumming contra Cumming. Durie, 13th December 1628, Huntly 
contra Home. Arreſtment laid on currente termino, affects the next 
enſuing term's rent, and was preferred to an appriſing deduced alſo be- 
fore the term, tho after the arreſtment,- whereupon infeftment follow- 
ed after the term. Stair, 2d July 1667, Liſter contra Ayton.— A 
decreet of appriſing as to mails and duties, is a complete diligence, be- 
ing a legal aſſignation needing no intimation, after which there is no 
place for mora : Upon which footing, an appriſer of an infeftment 
of annualrent was preferred to a poſterior arreſter of the bygone annual- 
rents, tho' the- competition was nine years after decreet, and he had 
done no diligence all that time. Stair, 23d February 1671, Lord Ju- 
ſtice clerk contra Fairholm. It was formerly otherwiſe decided. 
Durie, 14th February 1623, Ld. Saltcotes contra Brown. A com- 
priſer infeft, preferred toa ſubſequent arreſter, altho' he had fuffered - 
the debitor to retain poſſeſſion of the lands far many years after his com- 
priſing and infeftment, which was urged as a preſumption of ſimulati- 
on or dereliction of his diligence. Durie, 13th December 1627, te- 
nants of Dryop contra ſheriff of Forreſt, -----In.a competition betwixt 
an adjudger and arreſter, the ſubject being an heritable bond, the cita- 
tion on the adjudication being prior to the arreſtment, and. the decreet 
of adjudication alſo prior to that of furthcoming, the Lords preferred 
the adjudger. Dalrymple, Forbes, 26th June 1705, Stewart contra 
Stewart. In a competition betwixt two creditors of a defunct; 

about the rents of the eſtate falling due after the debitor's death, both 
having obtained decreets of conſtitution againſt the apparent heir; the one 

upon an arreſtment, laid on in the tenants hands as debitors to the ap- 

1 heir, obtained furthcoming; the other upon a charge to enter 
eir, obtained adjudication ſome months thereafter; the Lords _ 
red the arreſter, tho' it was urged, That an apparent heir no 
proper title to the rents, and that they cannot be made furthcoming for 
is debt. 8th January 1724, Syme contra Dalziel '., - 


| An arreſter purſuing furtheoming, after the common debitor's Arreſters 
deceaſe, was preferred to an executor-creditor of the defunct who had 1 
confirmed the debt arreſted, as in Bonis defuncti, and had even gone ſo 
far as to obtain decreet againſt the debitor in whoſe hands the arreſt- 
ment was laid. Stair, 2oth January 1681, Riddel contra Maxwell. 
The like found, Harcus (Arreftment) February 1688, 
: | Yya2 | » Eontrd 
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contra  .-— An ä laid on belies the common dehitor's - 
death, with a decreet of furthcoming obtained after his death, prefer- 
red to an executor-creditor, who was indeed confirmed before the de- 
creet of furthcoming, but had not eiked the ſubject in controverſy till 
after. Harcus, (Arreſtment) 1 June 1688, Ruſſel contra Lady Bal- 
lencrief. ---— In a competition betwixt arreſter upon a dependence, 
and another creditor, 3 after the common debitor's — confirmed 

the arreſted ſubject as executor- creditor; the Lords preferred the exe- 
cutor-creditor loc fatu, he finding caution to make the ſums furthcom- 
ing to the arreſter, in caſe the arreſter's claim ſhould ä 20th 
July 17 325 Crawford contra Simpſon. | 


f A aſſi egle to intimate during the cedent's life, an exe- 
— . einer an of t Gio! confirming the ſubject as ſtill in Bonis de- 
creditors. functi; it was found to be a valid confirmation, and preferable to the 
- poſterior intimation of the rs. Home, 5th July 1726, Sinclair 
contra Sinclair. The con found. * Gosford, 27th July 
9 executors of Redpath contra Home. 


OGtaeral al. A GENERAL afignation of moveables, wich a power to intromet 
Geney wich and enter to — 3 upon the granter's deceaſe, tho 
— poſſeſſion be y, is not ſuſtained in our law as 

a tranſmiſſion — irny but theſe goods muſt be confirmed; and 
without confirmation, the diſpoſition, tho' clothed with poſſeſſion, 
will — — . e — for the value. 2 reaq- 
ſion zs, that er to a po e uod perit 
morte 2 —.— did with regard to land- ri bf 
tie act of parliament ; and if confirmation be neceflary, the affigney can 
ſtand upon no better footing than any other creditor. Thus an aſſigna- 
tion, in a contract of margiage, to the wife, of the whole houſhold- 
pleniſhing that ſhould belong to the husband the time of his deceaſe, 
was found only to make the wife creditor for the value upon the im- 
plied warrandice, ſo as to bring her in pari paſſu with other cre- 
ditors confirming within ſix months; but ſhe was found to have no 
preference, tho the got into the natural poſſeſſion after her husband 
deceaſe, and alſo confirmed the ſi prior to any ſtep of diligence 
by the creditors. July 1732, children of the Lord Kim- 
merghame contra his creditors. The like. Forbes MS. -26th No- 
vember 1713, Borthwick contra Wood. - And, in a general aſſig- 
nation to the wife of heretable and moveable fubjects, intimate, after 
the husband's deceaſe, to a debitor, from whom the u ſeveral years 
annualrents of an heretable bond; the Lords pre an adjudica- 
tion deduced -after intimation, , in reſpe®t the general afſignation was 
not confirmed. July 1724, Stirling contra — Vet a di- 
ſpoſition by a husband to his wife of his moveables upon the mains of 

Auchinvill, was found ſufficient to defend the relict in her poſſeſſion of 

theſe moveables againſt an executor-creditor purſuing for the ſame. 

_ Stair, 3d July 1663, Gordon contra Fraſer. 


Allen.,  Ag816nAT10N intimate, preferred to a poſterior com iſing, altho' 
y=_ ig Df the denounciation was made before intimation of the 2 
cauſe a denounciation does not affect the ſum, nor make it ſo real, oe 
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that the aſſigney may effectually perfect his intimation thereaſter. Du 
tie, 2d March 1637, Smith contra Hepburn and Barclay, | | ; 
Ass ov AT Ion out of the firſt and readieſt of the tiends of ſeve- Afligratian 
ral lands in ſecurity and payment of a debt, was not found good a- duries _ 
painſt a poſterior appriſing of the lands and tiends. Stair, 6th Febru- other righes: 
ary 1666, Watſon contra Fleming. A compriſer of lands and tiends; 
in a competition of mails and duties, preferred to an anterior aſſigney, 
who 2 RR poſſeſſion before the ſaſine upon the com- = 
riſing, but had only intimate his aſſignation after the compriſing, and j 
before the ſaſine. — 17th December 1622, Hamilton con- 
tra Alexander. The cedent continuing ſtill proprietar of the Lands: 
notwithſtanding of aſſignation to the mails and duties, muſt have a 
power of alienation; and of conſequence the purchaſer, who has right 
to the lands, muſt of neceſſary conſequence have right to the produce 
of the lands; therefore it is, that the aſſigney's right to mails and du- 
ties, which is only a perſonal claim againſt poſſeſſors, and no real right 
in the lands, muſt fall ſo ſoon as the cedent is denuded by infeſtment. 
Durie, 13th December 1628, Huntly contra Home. A factory to 
a creditor to uplift rents till he ſhould be paid, not good 2 a ſingu- 
lar ſucceſſor in the lands. Spotiſwood, (Factor) 17th July 1632, Lady 
Borthwick contra tenants of Catkune. A tack being ſet by an he- 
ritor, and therein the tack-duty appointed yearly to be paid, not to him- 
ſelf but to one of his creditors, by virtue whereof the faid creditor was 
in poſſeſſion, the Lords preferred this creditor to a poſterior compriſer 
not infeft. Durie, 13th February 1627, Samuel contra Samuel. A 
tack being ſet with this expreſs clauſe, That the duty ſhould be yearly 
paid to ſuch and ſuch creditors of the ſetter naminatim; and another 
creditor having thereafter compriſed the lands, the Lords preferred the 
compriſer to the creditors, ſeeing, the ſetter being denuded by infeft- 
ment upon the compriſing, the duty behoved to belong to the compri- 
| fer in conſequence of his real right. Spotiſwood, (Compriſing) 27th; 
Durie, 28th November 1635, Moriſon contra tenants of Orchardtoun. 
A proprietar of an entail'd eſtate having granted to a creditor aſſig- 
nation of mails and duties, the aſſignation, after the granter's deceaſe, 
was found effectual againſt the heir; for tho' he did not repreſent the 
defunct with reſpect to the debt in queſtion contracted contrary to the 
entail, yet, the entail not being recorded, the debt might be made effe- 
ctual againſt the eſtate by adjudication, and therefore the heir could 
have no juſt intereſt to quarrel the form of the conveyance. Novem- 
ber 1732, Baillie contra Earl of March. The Lords found an adju- 
dication contra hereditatem jacentem preferable to an aſſignation of 
mails and duties granted by the defunct proprietar, where the competi= 
tion was about the rents that fell due betwixt the proprietar's death and 
the date of the adjudication. 12th January 1734, Earls of Loudon 
and Glaſgow contra Lord Roſs.---A tackſman of tiends having aſſigned 
the tiend-ſheaves, payable by the heritors, in ſecurity and payment of 
a debt; this was only found a perſonal right, tho' cled with poſſeſſion, 
and was not ſuſtained to compete with a poſterior aſſigney to the tack 
itſelf, a tack being a real right. Durie, 27th March 1628, Lord 
Blantyre contra pariſhioners of Bothwell. ---- A woman having granted 
bond for a ſum, payable the firſt term of Whitſunday or Martinmas © > + 
after her death, at the ſame time 22 for his ſecuris \ < 
5 = F * ty; 
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ty, to as much of the readieſt of the rents due by her tenants at her de- 
ceaſe, as ſhould pay the ſame; and having thereafter married, in a com- 

- petition after her death, betwixt the husband and creditor, the huſ- 
= contended theſe rents belonged to him jure mariti, as the firſt 

completed right, requiring no intimation. Anſwered, Tho” the huſ- 
band's right be in its nature preferable, yet, as he is liable for his wite's 
debts after diſſolution of the marriage, quatenus locupletior, there lies 
a perſonal objection againſt him from competing, unleſs he will 
the Jobe. The Lord preferred the creditor. Gilmour, 25th oa 
1662, Cunningham contra tenants of Pomont: . 


Appriſlag: An heritable bond before denounciation in a compriſing, tho the in- 
with volunca- feftment was poſterior thereto, was preferred, being before infeftment 
_ Ty rights. upon the compriſing. Hope, (Appriſing) 16th June 1612, Henderſon 
| contra M<Adam.-—-The like of an infeftment upon reſignation, which 
| reſignation preceeded the denounciation. Hope, (Appriſing) 22d March 
1622, Hope contra Anderſon. ---- The like, Durie, 11th July 1637, 
Robertſon contra Brown. In a competition betwixt an appriſing 
and a voluntary diſpoſition; the Lords, in reſpect that the diſpoſition 
was prior to the denounciation of the appriſing, preferred the voluntary 
right completed by confirmation of the ſuperior, altho' poſterior to 
the charge upon the compriſing, in regard the charge was only to be, 
conſidered in the competition of diligences among themſelves, but not 
with voluntary rights. Home, December 1682, Falconer, 1oth 
March 1683, Aikenhead contra Nisbet, july 1728, Mair contra 
Ballantine. — The like, Home, - 26th February 1724, Stirling contra 
creditors of Ballagan, in the caſe of an infeftment of annualrent. ----- 
A diſpoſition of the ſame date with the denounciation, but with the firſt 
infeftment, was preferred to the appriſing. Spotiſwood, (Compriſing) 
3 iſt January 1628, Hamilton contra Brown, — An infeftment of 
annnualrent being after the firſt appriſing, but before the ſecond, all 
three were brought in par: paſſu, — within year and day, the ſta- 
tute being new and dubious. Stair, 6th February 1673, Brown con- 
tra Nicholas, | | | {41 | 
Ax executor-creditor for a liferent annuity, being, within ſx months 
with other Of the common debitor's deceaſe, purſued by — creditor for pay- 
debts. ment of a debt due to him; the Lords found, That the inventary of 
the teſtament ought to be divided proportionally betwixt them as fol- 
lows, v/z. The liferenter to be reckoned as a creditor in a principal 
fum anſwerable to her liferent-annuity, and the other creditor in the 
debt reſting to him at the time of the confirmation, and the inventa- 
ry to be divided betwixt them in that proportion: Next they found, 
That the ſhare of the inventary thus falling to the liferentrix, muſt be 
conſidered as a ſtock,- of which ſhe is to have the uſe during her life, 
but that ſhe muſt find caution to make the ſame furthcoming at her 
deceaſe, to be divided betwixt her repreſentatives and the other credi- 
tors, in proportion to what is yet reſting of their reſpective debts, her 
claim being the inlacks of the jointure, after giving allowance of the 
annualrent of her ſhare of the inventary, and — other creditor's claim 


being what remains due to him, after giving allowance of his ſhare of 
the —_ with annualrent of the balance. Dalrymple, 3d, For- 
bes, MS. 4t 


December 1713, Colonel Erſkine contra * 
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feuars, That a charter of reſignation confers no more right than the — 
reſigner had, and therefore, unleſs the original infeftment be produced, 
the charter upon reſignation can ſignify nothing; the Lords ſuſtained 

the purſuer's title being in re antigua. Stair, 17th January 1666; 

Lord Renton contra feuars of Coldingham; 


The common author, whoſe right to his lands was a diſpoſition with Betwirt 66: 
' procuratory and precept without infeftment, granted firſt infeftment of gular ſucceſ. © 
annualrent, and thereafter diſponed the lands irredeemably to another, eee 
and conveyed his procuratory, upon which the purchaſer was duly in- cher is not in- 
feet: In a competition the —— That the common au- fer 
| thor was Funditus denuded of his perſonal right to the lands, by grant- 
ing the heritable bond, which implied a conveyance of his diſpoſition, 
to the extent of the ſum in the heritable bond, after which the ſecond 
_ diſpoſition was a non habente poteſtatem; the Lords found, That an aſ- 
ſignation to an incomplete real right, tho' it had been directly done and 
intimate, has no effect againſt another ſingular ſucceſſor completing his 
right by infeftment. Stair, 2oth June 1676, Brown contra Smith. 5 
A naked diſpoſition of lands was found to denude the granter funditus, 
who had no more himſelf than a diſpoſition with procuratory and pre- 
cept, ſo that nothing remained with him thereafter to be carried by a legal 
or voluntary conveyance : Upon which footing the diſponee was prefer- 
red to a poſterior appriſer, whoſe appriſing was led againſt the common 
author, tho the appriſer had gone on to —_— his right, by obtaining 
infeftment upon the procuratory contain'd in his debitor's diſpoſition. For- 
bes, 8th December 1710, Rule contra Purdie. The like, 20th Novem- 
ber 1733, Sinclair contra Sinclair. Upon the fame footing the firſt 
diſponee was preferred to the ſecond diſponee firſt infeft. Forbes, 1th 
December 1710, Colonel Erſkine contra Sir George Hamilton. --- But 
thereafter, in a ſimilar caſe, the Lords laying aſide all ſpecialities, took 
up the queſtion in the abſtract, and having firſt pronounced an interlo- 
cutor in favours of the perſonal right, being the firſt conveyance, led by 
the weight of former deciſions, they, upon petition and anſwers, a hear- 
ing in preſence and informations, preferred the ſecond conveyance, be= 
ing an adjudication, in reſpect infeftment was expede upon the ſame, 
the other remaining ſtill perſonal, and refuſed a reclaiming petition 
| 2 anſwers. 22d June 1737, Bell of Blackwoodhouſe contra 
tſhore. x OE i . 


Ix a competition of rights flowing from different authors, the eldeſt „it 
Vas preferred, tho in petitorio, the other being in poſſeſſion. Stair; fm differ ent 
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th Feb 1667, Smeton contra Talbert. In a competition be- 
add args Sy — flowing flom different 1 Lords 
preferred that right which was in poſſeſſion, tho the right upon which 

| the proceſs was founded was of an older date, and refuſed to ſuſtain 
the reduction without a progreſs from the king, or a common author, 
or preſcription ; for the defender argued, That he being in poſſeſſion, 
and producing any infeftment as a title, it cannot be taken away but 

by a _ complete right. Stair, 16th June 1674, Brown contra In- 
nerwick. | | 


THERE being a ſet of adjudgers ranked part paſſu, ſome of them | 


8 ſtruck at by inhibition; yet it was found that the inhibition could have 


inhibicers, Sc. no effect, in reſpect the other adjudications were more than ſuffi- 
cient to exhauſt the ſubject, with whom the inhibiter, who had not ad- 
judged, could not come in pari paſſu, tho he ſhould adjudge, it being 
more than year and day ſince the firſt effectual adjudication, and there- 
fore he could have no intereſt to reduce, ſeeing he could make no be- 
nefit by his reduction. _ I5th February 1698, Miln of Ca- 
ridden contra creditors of Nicolſon. -— There being three ſorts of cre- 
|  ditors on a bankrupt eſtate, ſome who had inhibited and adjudged, o- 
|  thers who had only adjudged, but for debts prior to the inhibitions ; a 
third ſort who had got voluntary rights and infeftments of annualrent, 
but poſterior to the inhibitions ; the inhibiters having obtain'd decreet 
of reduction againſt theſe annualrenters, and they being thus out of the 
field; and the inhibiters contending, that they muſt come in place of 
the annualrenters, and draw the ſhare that belonged to them, and for 
| what remained of the eſtate, the annualrenters muſt affect the ſame, be- 
"08 fore the adjudgers could get any thing, and ſo, /i vinco te vincentem, 
2 EO Gc. the vote being ſtated, Whether a creditor-inhibiter was only to be 
| preferred ſo far, allenarly, as he would have been in caſe no poſteri- 
or annualrenters had interveened, or if he, upon reducing the infeft- 
ment of annualrent, muſt be ranked in his phe and draw according- 
ly, until his inhibiting debt was fatisfied and paid ? It carried, That he 
ould only draw a ſhare, ſo far as the annualrenter prejudged him, 
and as if the annualrent had never exiſted, but not to have the annual- 
.  renter's full ſum. Fountainhall, Dalrymple, Forbes, 2oth January 
1709, creditors. of Langtoun competing. -— In a ranking there was firit 
| Fe a prior and preferable annualrenter, ſecondly, a ſet of adjudgers con- | 
—_ ing in par: paſſu, of which one had an inhibition that ſtruck at the an- a 
| | nualrent-right; the annualrenter was ranked primo loco, and the inhi- 
biting adjudger was allowed to draw out of the annualrenter's ſhare 
to make up what ſhe would have drawn had the annualrenter not 
been in the field ; but then the diſpute aroſe, Can the annualrenter re- 
cur againſt the other adjudgers for any ſhare of what is drawn from 
him by the inhibition? The adjudgers argued, That he could not, be- 
cauſe the inhibition is directed againſt the annualrenter only, making a 
/ perſonal challenge againſt his right, which the adjudgers are not con- 
c“erned with; it can make no variation upon their caſe; whether 
there be an inhibition or not, and to allow the annualrenter to recur, is, 
in plain Engliſh, making the inhibition ſtrike ultimately againſt them, 
whereas, ex conceſſis, it ſtrikes only againſt the annualrenter. The Lords 
found, That the annualrenter being ranked, ſo as to draw his ſhare, in 
competition. with the other creditors, hecould not recur againſt = ad- 
1 . TE Judgers 
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5 adjudgers, for any part of what wes drawn from him by the inhi- 
bition. February 1730, Campbell contra Drummond, = 


COMPETITION, porteurs of bills with other creditors. Set 


Bill of Exchange. = x 
2 —— Donatars ; of eſcheat with creditors, Fee Eſebeat. | 


LO —— 


— Diſpoſition with a poſterior gratuitous diſpoſition of 
the ſame ſubje# clothed with infeftment. See Bankrupt. EM 


2. infeftment, with other rights. See Baſe In- 
feftment, | vs Fen | 52 
mmm nn Tacks, with other rights, See Tacks: 
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Concurxsus ACTIONUM. 


T HE deed of contravention, being ejection out of a houſe, the ye. dit. 
| party has his election, whether to infiſt in an action of ejecti- ferent act ions 
on or contravention ; for the Lords found, where a 3 * two a- ue upon = 
ctions upon the ſame fact, he may chooſe either, but if both tend to ding to che 
the ſame end, whether ad pamam or reparation, chooſing the one ſo- fame end, the 
pites the other. Durie, 19th February 1630, Hiddleſton contra Max- Pre e 
well. Fountainhall, 8th January 1712, Heriot contra Hamilton and boch. 
others. And in a like caſe, where the party had made his electi- 
on, and taken a decreet of violent profits upon ejection, the Lords refuſ- 
ed to ſuſtain contravention, and that altho the purſuer was content to 
renounce his decreet of violent profits, Hope, (Contravention) Hadding- 
ton, 13th December 1610, Johnſton contra Charteris. Haddington, 
29th November 161 1, Hepburn contra Arkettel. A party having ei- 
ther ſtoln or found ſome bank-notes belonging to another, who. having 
firſt taken a precognition, by getting a ſervant examined before a magi- 
ſtrate, and next procuring a warrant from the Lord Advocate to ſecure the 
party till he ſhould find caution, which accordingly he did, and whereby 
the purſuer ſeem'd to have made his election of the criminal e z 
e Lords, when the purſuer came to inſiſt before them ad crvilem 
efeftum, repelled theſe Gilatory, and ſuſtained the proceſs ad ciuilem ef- 
fectum to make up the purſuer's loſs. Forbes, 15th, Fountainhall, 
th February 1712, Buchanan contra Menzies, The Lords ſu- 
ſtained a contravention, altho the magiſtrates of the place (both par- 
ties heing burgers) had immediately committed the party to priſon for 
the fact; and this, becauſe no ſatisfaction was decerned by the ma- 
viſtrates to be given to the complainer. Durie, 2oth Mareh 1623, 
Fithie contra Carmichael, THOR." T3 


| A ParTY intenting an action of proving the tenor of a writ, and .; Tha ſme 
| alfo another action of exhibition and delivery of the fame writ againſt concluſſons 
a third perſon ; the Lords found, That altho it was cum diverfis per- are conttadi- | 
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| Condictio Indebiti. 
ſonis, yet el, 


eftione unius, tollitur altera, Colvil, jute 1590, 
Home contra Cairncroſs. ---- The like, Haddington, 2oth December 
.. 1592, Guthrie contra Guthrie, = N 


— 


——— 


But ans Tho- the party deforced has purſued criminally ad vindictam publi- 
the concluſions cam for puniſhment, he may thereafter purſue civilly for his private in- 


— 2 tereſt. Stair, Gosford, 13th December 1672, Murray contra French. 


upon both The like, Durie 2 5th July 16 33) Mitchel contra Law and Stew- 


arts. The Lords found, That they themſelves might take trial of 
a battery ad civilem effectum, that the party who does the wrong: ſhould 
cadere cauſa, but that this did not prejudge a criminal purſuit for 
the breach of the peace. Gosford, alt. January 1673, Swinton contra 
Slich. ---- The like, Fountainhall, 15th June 1711, Scvt contre Carle, 


AN inferior judge having both fined a accuſed of a ict for 
After a fi ) vg b | a f 
* contumacy in not — Jay and nated the crime, and 


cy, the judge find for that alſo; the Lords found the procedure illegal, becauſe he _ 


cannot fine a 


ſecond time Ought to have followed one of theſe methods, and not to have uſed 


- 


fiſcal of Dumblain contra Wright. 


bor the deli. both. Fountainhall, 14th February 1708, Thomſon and procurator- 


Av 
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Coxpicrio IxpEBTTI. 


CTION of repetition found competent to an aſſigney againſt 
an arreſter, whoſe arreſtment was 7 to the — of 
the aſſignation, but who had obtained payment upon a decreet of 
furthcoming. Durie, 13th January 1629, Finlayſon contra Kinloch. 
-A debitor who had paid to the obtainer of a decreet of furthcom- 
ing, and got his diſcharge, being thereafter decerned at the inſtance of 
an aſſigney, whoſe aſſignation had been intimated before the arreſt- 
ment, purſued the arreſter upon the warrandice of his diſcharge. Al- 
ledged for the defender, He could not be liable, ſeeing ſuum recepit, 
and the purſuer had not obtruded, as he ought, the anterior intimation 
of the aſſignation during the proceſs of fi ming, which, if he had 
done, the arreſter would have ſecured himſelf againſt the other eſtate 
of the common debitor, who now is become bankrupt. The Lords 
ſuſtained the alledgeance, and aſſoilzied. Harcus, (Arreſtment) 
March 1684, Ker of Chatto contra Rutherford.----Repetitio nulla ef 
ab eo qui ſuum recepit, licet ab alio guam vero debitore ſolutum eſt, 
but an executor-creditor purſuing upon his confirmation, and obtaining 
payment from the debitor's heir, was decerned to refound, it being at- 
terwards found, that the debt had been paid to the original creditor : 
For in this caſe, as the heir was not debitor, neither was the other 
creditor ; for tho' he was creditor in the debt upon which his confir- 
mation proceeded, he was not creditor in the debt in. queſtion, which 
was extinquiſhed by payment before his confirmation, and as to which 
he could be in no better caſe than his own debitor, in whoſe right he 
came by the confirmation. Stair, Gosford, roth January 1673, Ram- 
ay contra Robertſon, , ECL a 


A CRE- 


by 


Condition. 


A CREDITOR 1 the whole ſum, after ning pay- 


ment of a part, and the aſſigney getting 3 of the whole, it 
was found relevant againſt a condictio indebiti purſued againſt him; 


that his aſſignation was in ſatisfaction of a debt due to him by the 


cedent, equivalent to the ſum aſſigned; ſo that he got no more from 


the debitor, but what was due to him by the cedent. Stair, 23d Febru- 


ary 1681, Earl of Mar contra Earl of Calendar. ----- An heir having 
ignorantly paid a debt over again to an affigney, which his predece — 
| had before paid to the cedent, was found to have no repetition off 
the aſſigney; the cedent becoming. Fang after the ſecond payment. 
Home, 24th July 1723, Duke of contra repreſentatives of 


Lord Halcraig. 
A SCOTSMAN, who died a ſoldier i in Flanders, having left a ſum 


=} of money in the hands of his colonel; which a creditor of his uplift- 


ed from the colonel, by virtue of an adminiſtration in the prerogative 

court of Canterbury; the Lords found it relevant to aſſoilzie the cre- 

ditor from repeting the money to executors qua creditors, confirmed 

before the commiſſaries of Edinburgh, that he got bona fide payment 
before any proceſs or confirmation in Scotland. Forbes, 12th July 
1713, alles of Muirhead contra Hamilton. 


CONDICTIO indebiti ſuſtain'd to one who paid errore Juris, 


26th EN 1733, — of N orthwoodfide- contra Earl of Lauderdale; 


CONDITION. 


Condition 


WH E clauſe i ina chintrat of marriage; Si fine literis, was found þ ſine liberis. 


not to take place where there was a ſon born, who ſurvived his 
mother, but died without being ſerved heir; ſo that in this caſe the 
tocher was found -nat repetable, which it was to have been, if the mo- 


ther had died without children. Auchinleck, (Air) Durie, 27th Ja- 


nuary 1630, Ld. Colmeſlie contra Turnbull. Hope, (Husband) 16th 
June 1630, inter eoſdem. Gosford, 11th January 1677, Baillie contra 
Somervell. ---- But where the child was W and died before the mo- 
ther, they found, quod extitit conditio, & caſus reſtitutionts dotis ſo- 
lute. Hope, (Huchand) 1605, Linlithgow contra Cairncroſs. Har- 
cus, (Contracts of Marriage) 12th July 1688, Smeton contra Cuſh- 
ney. A proviſion of conqueſt to a wife, in caſe there be no children 
of the marriage, was found not evacuated by the exiſtence of a child, 
who died the ſame day it was born. Stair, 27th June 1676; Earl of 
Dumferling contra Earl of Callendar.--—The like where the clauſe was 
expreſſed, In caſe the wife depart this life without bairns lawfully pro- 
create of the marriage; in which caſe it was found, That the ſurvi- 
vancy, and not the exiſtence of children was underſtood and therefore 
that the proviſion muſt be effectual, ſeeing the children died 
without iſſue, before their mother. Stair, "ountainhall, 18 June 1680; 
Oſwald contra A wife being impowered in her contract of 
marriage to diſpoſe of 1000 merks of her tocher, failing heirs oe 
create of the marriage, and there being a child of the marriage, who 


led before diſſolution thereof, the ee, the 1000 mers | 
1 os | favours 
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favours of her brother, who purſued for it after her deceaſe; the 
Lords found; That the procreation and exiſtence of the child, did eva- 
cuat the proviſion; tho it died before diſſolution of the marriage. Har- 
cus, (Contracts of Marriage) December 1687, Ballantine con- 
tra Scot. ---- There being a proviſion in a contract, That in caſe the 
husband died before his wife, leaving children, one or more unprovid- 
ed and unforisfamiliat, then ſhe ſhould reſtrict her jointure to the 
half; and one child having ſurvived the father, and died a few months 
after, the relict was purſued to reſtrict. Alledged for the defender, The 
clauſe of the contract was calculated for a ſubſiſtance to the children, 
who now are dead, and ſo need none. The Lords found the wife 
ought to reſtrict herſelf to the half. Fountainhall, Harcus, (Contracts 
of Marriage) 22d November 1687, Robertſon contra Binning.----The 
Earl of Kincardine having granted a bond, for implement of his con- 
tract of marriage, for ſecuring 80, ooo Guilders on land, in favours of 
his Lady, in caſe of no children of the marriage, or, of their dying 
before the age of twenty, ſ% as they might, and did diſpoſe of the 
ſame, with a reſolutive clauſe making void the infeftment, in caſe of the 
childrens attaining to that age. The Lords found, That the proviſion 
irritating the infeftment, was to be ſtrictly interpreted, and that it took 
effect by any of the childrens attaining to the age of twenty, tho' they 
C. did not diſpoſe of the ſum ; and the Lords would not ſupply the words, 
| So as they may, and do diſpoſe, as an omiſſion, altho' they were mention- 
| ed in the narrative, and procuratory, and requiſition, and the charter, 
Harcus, (Infeftiment) 29th November 1681, the Lady Kincardine 
contra the Earl's creditors. - A bond being granted by a 
man to his lawier for' a ſum payable at the firſt term after the 
granter's deceaſe, providing he died having no heirs-male of his own bo- 
4 ; here it was found, That the heir-male, born of the defunct's 
daughter, purged not the condition, which was interpreted of ſons be- 
zotten immediately by the granter himſelf. Durie, 2d March 1624, 
d. Curriehill contra executors of Currie. A wife in her contract 
. of marriage, having accepted a certam ſum, for all the could crave 
by her husband's deceaſe, in caſe there were no bairns of the marriage; 
the reſtriction was found not to take place, ſeeing there was one child 
who ſurvived the mother. Gilmour, 3 1ſt January, Stair, 17th Febru- 
ary 1663, Forſyth contra Paton. ---- Lands being tailzied to heirs- 
male by contract of marriage, with a clauſe therein in favours of the 
daughters, That in caſe there be no heir-male 4 the marriage, but 
daughters, in that caſe, the heir-male and of tailxie, ſucceeding there- 
to, ſhall be bound to pay to the daughters à certain ſum ; and there 
being an heir-male of the marriage, who was ſerved and retoured, and 
lived many years, yet died before the daughters, whereupon the lands 
devolved upon the king as u/timus heres. In a purſuit, at the-inſtance 
of the daughters, againſt the king's donatary for the faid ſum, the Lords 
found, That the condition of the proviſion of theſe daughters did fail, 
and therefore aſſoilzied. Fountainhall, 25th July 1688, Somervell 
contra captain Tennant. ---- A party in his bond of proviſion among 
his children, having ſubjoined a clauſe, That. in caſe his whole children 
deceaſed without heirs of their body, he obliged himſelf to pay a certain 
Jum to his wife; all his children having accordingly deceaſed, and one 
of the daughters leaving a male-child, who was never ſerved heir, but 
died a little after his mother, beſides that his uncle, one of the teſtator's 


ſons 
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ſons, ſurvived him, and thereafter died childleſs. In a purſult upon this 
bond granted to the relict, againſt the defunct's next heir, the Lords 


decided, That the ſon's ſurviving his mother, was ſufficient to extin- 
iſh the bond, ſeeing, altho' the child was never ſerved heir, yet it 


could never be laid, That the. defunct's children died without Keirs'; 


and therefore found, That the relict had no right to the ſum, and aſ- 
ſoilzied the defenders. Fountainhall, 8th December 1702, Watt con- 


tra Forreſt. A bond being only to ſubſiſt, failing children batwixt 


the granter and his wife, was found to be void by exiſtence of children 

of the marriage, who ſurvived the granter, tho' they died before his 
wife, without iſſue. Bruce, 16th February 1715, L. Royſton and 

Fraſerdale contra Haliburton. 0 . 


A Px RsON having given a bond to a woman for a ſum of money, Condition 


the ſame, altho' ſhe married without it. Colvil, December 1 578, 
Ld. Cullairny contro Ld. St. Monance. Hope, (Obligation) 18th Ju- 


ly 1617, Kennoway contra Campbell. ---- In a removing, the excep- 


tion being upon a tack, and the reply, That the tack had this conditi- 


on, That if the defender's daughter married without the purſuer's au- 


thor”'s conſent, the tack ſhould be null; the Lords found, That this con- 
ſent behoved to be expreſs, in order to validate the tack-; and that the 


party's ſilence at the marriage, and even his living in good correſpon- 


dence with them for twenty five years thereafter, tranſacting ſeveral 


bargains with them, Ce. was not ſufficient to infer his conſent. Du- 
rie, 16th December 1629, Home contra her tenants. —-- One ha- 


ving granted bond to his niece, under this condition, That ſhe ſhould 
marry with his conſent ; the clauſe was ſtrictly interpreted, he not be- 
ing aliundi bound to provide for her; and it was found, That his ſub- 
{cribing witneſs to her contract of marriage, or being preſent at the 
marriage, did not import ſuch a conſent as was ours in the condi- 
tion of the bond, unleſs it had heen ſpecially mentioned and treated. 


upon. Stair, 17th January 1673, Rae contra Glaſs. ----Marriage be- 


ing free, the Lords refuſed to ſuſtain conditions and limitations there- 
anent adjected to bonds of proviſion to daughters. Gilmour, 8th Ja- 
nuary 1663, Gordon contra Ld. Lyes.---- A daughter, being already 
competently provided, the father gave her an additional proviſion; but 
which was to become void, if ſhe married without his conſent; not- 
withſtanding of the favour of marriage, the Lords found the irritancy 
incurred, ſhe having married without her father's conſent, tho it was 
a ſuitable match. Stair, 13th February 1680, Buchannan contra Ld: 
Buchannan. See Stair, zd December 1680, Ld. Fetternier contra Lord 


Semple. Marriage being free, ing without the father's con- 
nd of proviſion by a father to his 


ſent, was found not to annul a bo 
eldeſt daughter, ſhe marrying with his conſent, and of thoſe na- 
med by him as her curators, otherwiſe ſhe ſhould only have the 
« ſumof blank, which was never filled up; yet the Lords found 
they might fill it up, if ſhe had tranſgreſſed the clauſe, and thereby re- 
ſtri the proviſion according to the match ſhe made; but this nomina- 
tion not being ſhown or known to her, the irr;tancy was found not in- 


| curred, Stair, 23d February 1681, Hamilton contra Hamilton.—-A par- 


ty having granted a diſpoſition to his niece, with this proviſion, That ſhe 
Should not marry without conſent of _— perſons therein named, other= 
3 | . 3 : | a 


wiſe, | 


of marrying 


ſhe always marrying with his conſent ; the Lords decerned him to pay 7 15 26-5. 
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Condition. F | 


worſe, the diſpofition to be null, and the ſubject to goto others N and ſhe havs . 


ing married without conſent of thoſe perſons, the Lords, in a proceſs at 
the inſtance of the ſubſtitutes againſt her, found it relevant to annul the 
diſpoſition, that ſhe had contraveened the 2 and found the an- 
{wer relevant, That ſhe required the perſons, by whoſe advice ſhe was 
appointed to marry, to give their conſent, and that they refuſed to give a 
reaſon why they would not conſent to the marriage. Home, March 


1682, Foord contra Foord. ---- A daughter being bound up by a di- 


ſpoſition, to adhibite the conſent of three friends named to her marriage, 
and ſhe now about to marry a perſon who was not acceptable to theſe 
friends, obtaining a deliverance from the Lords againſt them to conſent 
to the marriage, otherwiſe their Lordſhips would declare her diſpoſi- 
tion valid without their conſent, ſuch clauſes being contra libertatem 
matrimonii; and they {till forbearing to conſent, the Lords found, 
That ſhe had right to the tocher, notwithſtanding that theſe friends 


named by the father had not conſented to her marriage. Fountain- 


hall, 6th July 1688, Eleis and Dalziel her ſpouſe contra Lds. of Scotſ- 
tarbet, Livingſton and Fountainhall. The Lords found, That a bro- 
ther not giving his conſent to his ſiſter's marriage, which conſent ſhe 
was bound by her father's appointment to obtain, and under an irri- 
of loſing part of her portion, which m that caſe was to belong to 
the brother, did not infer the ircitancy, ſo as to make the ſum belong to 


him, unleſs he could give a reaſon for his diſſent. Fountainhall, 2oth 


July 1688, Pringle contra Pringle -— A man who by his bond granted 
to a young woman, in conſideration of a ſum affigned to him, obliged 
himſelf to pay to her ſuch a ſum at the next term after her marriage, 

ſhe always acquainting him therewith, and taking his conſent thereto, 
was found liable to pay the money to the creditor after her marriage, 
altho' he was not acquainted thereof, in reſpect ſhe had married regu- 
larly with her father's conſent, and there was no ſuch quality in the aſ- 
fignation, which was the onerons cauſe of the bond. Forbes, 2oth 


July 1710, Aliſon contra Duncan, A Lady and her husband pur- 


ſuing her brother for her tocher, contained in a bond of proviſion, 
whereto this quality was adjected, That ſhe ſhould marry with conſent 
of two friends named, ( who nevertheleſs did diflent) otherwiſe the bond to 
e null; and the defender only craving, That the nullity might be ſo far 
extended, as to reſtrict the tocher toa moderate proviſion, correſpondent 
to what would fall to her, as her Iegitima. The Lords, nevertheleſs, 
repelled the defence, and found the defender liable in the whole tocher, 
and refuſed to modify it. Here the marriage was without diſparag- 


ment. Fountainhall, Forbes, 7th July 1710, Bunting contra Bu- 
channan. ---- A man who had m_ 


natural daughter in marriage to 
one who was neareſt of kin to him, and deſigning to ſettle his eſtate on 
his grand-daughter, the only child of that marriage, and diſponing his 
lands to a boy of his name, and his ſaid grand-daughter, and the heir- 


tales to be procreated betwixt them, and then adjecting the clauſe, 


Who by theſe preſents are deſtinated and appointed to marry together ; 
and his faid ſon-in-law, the grand-daughter's father, entring to poſſeſs the 
lands after his death, and the boy ing him for the half of the mails, 
as his aliment in the mean time, and for educating him, &c. Found, 
That the purſuer could not be debarred from the rents to educate and 
maintain him, whatever might be done if he ſhould refuſe to marry af- 


Alexander. 


ter requiſition, Fountainhall, Forbes, 2d January 1712, M. Rath contro 


I "LOS * > £ 
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Alexander.. A wife being ſubſtituted by her husband to a proviſion 
left to a child in caſe of the child's death, upon condition, þ viduz 


manſerit & non nupſerit ; the Lords found the condition lawful. 


Gosford; 28th February 1672, Foulis contra Gilmours, 


if it ſhould happen the party in whoſe e ſhe had renounced to dir whether to be 


 qvithout heirs-male of his body, or to have but one daughter, then, antyutins ar , 
in either caſe, the renounciation ſhould be null; the Lords found the res junctive. 

nounciation null, upon his dying without any ſuch heir-male; tho he 

left ſeveral daughters. Forbes, 17th July 1712, Dame Rachel Nr 

colſon contra Oſwald. It being provided in a contract of marriage; 

That the tocher ſhould return to the wife's father; in caſe his daughter 
ſhould deceaſe before her husband, within ſix years after the marriage; 

leaving no children, and in caſe her father ſhould have heirs-male with- 

in fix years after the marriage. The Lords found the condition copu- 

lative, and that the tocher ſhould not return, altho the father Had heirs- 

male within the time above mentioned, ſeeing the wife left a child; 

tho it died within the time. Dirleton, 11th January 1677; Baillie 


contra Somervell. 


-» AGRATU1Tous bond for a ſum of money; with this quality, Condirion of 
That it. ſhould be null, if the granter were decerned to pay to a third being decern- 
party port pox for which he was then under proceſs, was found irri- 4 ras - 
tated and voi os the granfer's payment of that other ſim; by virtue of decreer arbi- 
a decreet arbitral, upon a ſubmiſſion of the proceſs entred into by him, * 
without conſent of the conditional creditor. Forbes, gth February 

1708, Scot contra Seton; Unleſs the conditional creditor could altledgs 

a defence whereupon the debitor might have been aſſoilzied from the 
depending plea, Verben 12th November 1708, inter eoſdem. 


A DavcnTER purſuing for her proviſion; which was due to her Condition 


failing heirs- male of the granter's marriage, was repelled, the father and /# ne liberis, 


not purified 


mother being both alive; tho' the father had even been a long time fu- Ahifeche mar- 
rious, and the mother paſt fifty. Stair; Dirleton; Gosford; 21ſt Juneriage ſublifts, 


1672, Carſtairs contra Carſtairs, 


A Bonp bearing aclauſe, That it Hou li be void and null, if the cre- 8 


ditor died without heirs of bis own body, before the ſum be uplifted 5 and that a bond 


the creditor having fo died, but, before his death, having intented purſuit fhallbe void if 


againſt a third party who had undertaken the burden of all the granter's gr pied is 
bts ; the Lords found, That the creditor's purſuing, declared fuffici- Hand bd 
ently his purpoſe and intention to uplift the fn, and being delayed by nde 
that third party, the condition was purified; ſo that it Was the ſame 
thing as if it had been uplifted. Pountainhall, 2oth January 1697; 
Ld. of Scotſtoun and his Lady contra Drummond of Innermay. i 


CC obligel crete 
| himſelf, if he ſucceeded | ſucceeding 


4 


l as heir to his father; to feſign in favours of heit ar 
himſelf, and the heirs of his own body, &c. which failing, to a bro- urified by che 
ther of his, with irritant clauſes; de non contrabendo debitum, et non ali- nx — 
* | Wy 9 a * „ iog a diſpoſi- 
enando, &c. After ix years, the granter's father in the granter's con- tion. 
| tract of marriage, diſpones the eſtate to him, without mention of tle 
„„ "GW. | taitzie 
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Confirmation. 


tailzie or irritant clauſes, but, on the contrary, containing proviſions in- 
conſiſtent with the fame ; the Lords, in a declarator at the inſtance of 


the ſubſtitute, found, That the ſucceſſion being put in another chanel 


by the contract of marriage, the tailzie was not obligatory nor effectual 
now, it being mainly deſigned in the event of his ſucceeding as heir, 


which never exiſted, ſeeing he got the eſtate praceptione hereditatis, 


Effect of a 


by a diſpoſition in the contract of marriage, clog'd with no irritancies, 
but rather containing clauſes inconſiſtent therewith. Fountainhall, 

25th June 1701, Borthwick contra Borthwick. | 
_ . ConDIT1oNAL clauſe. Stair, 1oth July 1672, Schaw contra Ld. of 
A Man's heir having ratified a bond granted by his predeceſſor, and 


2 


refolurive con-Alſo a legacy left to another party, obliging himſelf in the bond of 


ratification to pay the legacy, upon condition the party to whom the bond = 


was granted, ſhould relieve the eftate of all other inconveniencies, other- 


ae, his ſaid obligement to be null; the eſtate was afterwards diſtreſſed 
for a great ſum ; yet the Lords found, That the faid reſolutive condi- 
tion was to be underſtood ſo that the bond ſhould not be void altoge- 
ther, but only effeiring to the diſtreſs. Dirleton, 12th December 
1676, Durham contra Durham. T: 85 


C0 NTRACT, when conditional, when mutual. See Mutual Con- 


— -. For tbe meaning of conditional clauſes. See Clauſe. 


— Bond of proviſſon, donations mortis cauſa, legacies, &c. | 


of they imply the condition of ſurvi vance. See Implied Condition. 


ditional Inſtitute. 


4 


>! CO NEFl RMATION. 


— — Where the queſtion is, Whether the clauſe imports a pro- | 
per ſubſtitution, or a — * onal ſubſtitution, See Subſtitute and Con- 
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N infeſtment of annualrent was found null ope exceptionis, be- 


- Nofeal right 
dates y L A cauſe Ml a en to be holden of the king, and not confirmed. 


=> infefrcnt Hope, (C 
be confirmed, 


ation) 8th Match 1620, L. Balmerino contra Cotfield. 
-—A party ſerved heir in general to the receiver of a diſpoſition (who 
died infeft a me, without the ſuperior's confirmation) having renoun- 
ced and diſcharged the ks Ds „ the Lords found, That the whole 
tight in the defunct's perſon was conveyed by the general ſervice to 
the heir; and theheir's diſcharge and renounciation was found to be a mid 
2 and effectual ſtop to any ſubſequent confirmation of the 


infeſtment a me, to hinder it to operate retro, to validate the infeft- 


four, (Non- entry) 6th March 1566, the queen and Home contra Cran- 


ment of another upon a ſpecial ſervice as heir to the obtainer of the diſ- 
ſition. Forbes, 1oth July 1713, Douglaſs contra Somervell. -— 
ore confirmation the lands are underſtood to be in non-entry. Bal- 


ſton, 
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ha 2 1 * yt 4 . cnt F< hs 4 2 "ud 


2; r 0 
N Center " 


PF LE i 7 


Confirmation, EE 


"Wa I favorem of a relict's infeftment, upon her contract of 

marriage, for her liferent- right, a baſe infeftment to be holden of the 
ſuperior, not confirmed, is ſufficient againſt a ſingular ſucceſſor pu- 
blickly infeft. Gilmour, I 5th yn 1663; Campbell contra "I 
 Kilchatton. 


SASINE hee taken ny an obligement for infefting a fe & — 
ſe, without relating ff to either, a poſterior confirmation was feſtment to bb 
found to perfect the Ay not only from the confirmation, but 3 a me 
from the date of the afine ; upon which footing; the creditor, in an _ 
annualrent-right, having deceaſed before confirmation, the annualrent- 

right was found to be in the ſuperior's hands by non- entry, who con- 
firmed the fame. Stair, Fountainhall, 1 5th July 1680, biſhop of Az 

berdeen contra Viſcount of Kenmuir.—=— A uperior confirming an 
infeftment indefinitely, which had been taken both de me & a me, con- 

form to clauſes in a Jifpoltion for that effect, was preſumed to con- 

firm the infeftment @ me, to make the right peels and he was prefer- 

red to the caſualties. Harcus, (War N 1686, Lord 
Chancellor contra Brown. Harcus 45 eftments) June 1687, 
Bothwel of Glencorſe contra Deans. ---- A purchaſer of lands charging 

the ſeller to purge diverſe infeſtments of annualrent on theſe lands; 

the Lords found the infeftments holden baſe of the granter might be 
ſufficiently extinguiſhed by reſigning ad remanentiam in the ſeller's + 

hands, who was the ſup and — un but; guoad the 
confirmed ones; their the confirmation. made 

them publick, tho' the Gafine did not fp — bed to the charter or 

holding @ me, but was indefinite. OY — Jay 1699s 

Oliphant contra Lindiay. 5 : 


ConriRMAT ION was found valid; wh: D at any hs ei- Coafimati- 


her before or after the diſponer's or diſponee s deceaſe, providing chere gr, _— 
was no interveenin iment of any other more lawful right made Lern, 
by the diſponer b confirmation. Durie, 17th July "6 ht Lowd 


Johnſton contra Earl W d and Johnſton. 
Fovnp that a creditor confirming his author's baſe infeſiment ad Coiifirmati- 


on of the ra- 


Jan effeftum allenarly to make his own valid, confirms the relict's dical right, i 


infeſtment alſo, which was in eodem corpore juris. Gilmour, 1 5th Janu- it validates all 
| ary 1663, — contra Lady Kilchattan. --— In a contrac of be branches 
— being diſponed to the husband and wife in oonj inet 
ent e the husband and wife were infeft hold- 
ing a me; a confirmation granted to the husband was found to accreſce 
to the wife, fo as to validate her infeftment in a competition with reaf 
creditors. Fountainhall, 22d July 1708, Lady Riccartoun contra credi- 
tors. Forbes obſerves this decihon differently. Confirmation of a char- 
ter granted to a ſon, to be holden of the ſuperior, was found a virtual 
confirmation of a liferent reſerved to the father in the charter, and the 
_ father's liferent eſcheat was found to belong to the ſubj ſuperior, and 
not to the king's donatar, who contended to be prefe as if the father's 
liferent was a perſonal right, and held of no ſu Durie, 4th De- 
cember 163 5, Ld. Crai contra Aikenhead. -A party, before his 
committing perduellion, having reſigned his eſtate in favoursof himſelf in 
liferent, and his ſon in fee, — this general clauſe, Mitb and under tb. 
. 3 C conditions 
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; Confirmation. 


Tonditions and provifiens contained in the procuratory of refienation, and 


having in that procuratory expreſly reſerved his lady's liferent infeft- 
ment, the Lords, in a competition betwixt her and the donatar of the 


_ forfeiture of her husband, found, That, tho' the reſervation in the pu- 


blick infeftment was in general terms, yet the Lady's liferent being 
particularly reſerved in the procuratory of reſignation, to which the 
general clauſe related, was equivalent to a confirmation, and therefore 


preferred the Lady to the donatar. Home, March 1684, Foun= 


tainhall, 17th March 1685, Colonel Maine, contra Lady Earlſtoun, 


wha rights A Con JUNCT infeftment granted to man and wife, to be holden 
require confir- of the crown, being null for want of confirmation; it was argued for 


mation. 


the wife, That her intereſt needed no confirmation, reſolving into a 
liferent, which is but a perſonal ſervitude, which was repelled. Stair, 


I 16th January 1663, tenants of Kilchattan contra Lady Kilchattan, Gc. 


Stair, 23d July 1669, Gray contra Ker. 


desentes IN caſe of double alienation of lands, the ? firſt being to a bride þ- 


- other. Stair, 6th December 1678 Miln contra 
The confirmation firſt expede through the ſeals, found preferable, tho 


_—_— —_ cundum tenorem charte conficzende, the laſt, tho' poſterior, having 


obtain'd the firſt confirmation from the ſuperior ; the Lords preferred 
the ſame, and found that the date of the other confirmation could 
not be drawn back tò the date of the alienation. Colvil, 12th Ju- 
ly I, 8, Lady Polmaiſe contra tenants. An infeftment for 
relief of cautionry becomes perfect, if the failzie be committed, and 
it being firſt confirmed, it will prevail againſt an anterior infeft- 


ment confirmed thereafter.' Haddington. 25th January 1611, Pit- 


firren and Gray contra tenants of Panbroth. In a competition be- 
twixt two nk cats the firſt confirmation was preferred, and the 
bare giving in of a ſignature to the exchequer was found not ſufficient, 
unleſs all diligence had been uſed by the one, 2 by the 


of Powfoulis.— 


the date of the charters were the ſame. Stair, 26th February 1680; 
Ld. of Clackmannan contra Earl of Wigtoun.----In a competition a- 
mong creditors on a bankrupt eſtate, the Lords found, That a confir- 
mation having firſt paſſed the ſeals, was preferable to another confir- 
mation, tho' it was long before poſt in exchequer. Home, 
March 1682, Earl of Kincardin's creditors competing, ------- In a 
competition of confirmations which are conſummated by ſealing, 
the firſt appending of the ſeal to the charter regulates the preference, 
tho' the confirmation and charter in exchequer be poſterior, unleſs it 
appear, that the keeper. of the ſeal was in morg by an inſtrument taken 
þ him, and the thing be quarrelled de recenti. Harcus, (In- 
eftment) 8th July 1691, Sinclair contra cteditor of Langtoun. 


: CON FI RM 4 T 1 ON operates 4 diſcharge of the ſuperior's caſu- 


jo * 


alties. See Implied Diſcharge. 


CON PI RM 4 TI ON makes not a baſe infeſtment publick. See 
Baſe Infeftment. Ys tet oe Ee | 


3 D EE DS that have the force of a confirmation, See Virtual Con- 
ton. „ 4 | | 2 POTEN 
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| Confuſio. 


co NFIRMATION of teftaments, as to the ſubhects that require 
confirmation. See Service and Confirmation. As to the place where. 
See Forum competens. 3 


— . 


A CRE DTT OR in a moveable debt coming to be executor to 
FA his debitor, the Lords found that he could have no action a- 
gainſt the heir for the debt, becauſe both creditor and debitor were 
- confounded in one perſon. Auchinleck, (Executor) 18th March 1630, 
Hart contra Hart. An executor cannot take aſſignation to a debt 
due by the defunct, and then transfer it to another creditor, in order 


to his having action againſt the heir; and the aſſigney cannot inſiſt 
_ againſt the heir for payment, until he firſt accompt for his cedent tlie 


executor's intromiſfions. Auchinleck, (Execator) Durie, 18th March 


1630, Dalgerno contra Forbes. REM 5 
Ax apparent heir having purchaſed in an adjudication of his prede- 
ceſſor's eſtate, led upon the apparent heir's own bond, brought a pro- 


ceſs upon that title againſt ſome havers for exhibition of the rights 
and evidents of the lands, and delivery thereof; the defender alledged 


abſolvitor, becauſe the adjudication was extinguiſhed confufrone, which 
was repelled. Stair, Ioth July 1662, Ker contra Ker. —- A perſon 


having appriſed lands on a bond granted by the apparent heir, and 


the appriſing coming afterwards in the next heir's perſon, who was 
liable paſſive, this heir aſſigning the appriſing to a third perſon, and 


he excluding the creditors by it; the Lords found, That the appriſing 


Having been once in the apparent heir's perſon, it was thereby extin- 


guiſhed, fo that he could not tranſmit it to a third party. Fountainhall, 
21ſt July 1697, Johnſton contra Johnſton.---Tho!' an appriſing, during 


the legal, purchaſed in by the heir ſerved, becomes thereby extinct con- 
Fuſione, it is not the ſame where it is purchaſed: in by the heir having 
a diſpoſition of the appriſed lands, tho' thereby liable to the debt ap- 
priſed for prœceptione hœreditatis, becauſe praceptio hareditatis is not 
an univerſal paſſive title, nor does the heir thereby become eadem Per- 


ſona cum dęfuncto. Fountainhall, 24th January 1694, Burnet of Car- 


lops contra Naſmith of Poſſo. An apparent heir liable paſſive upon 
behaviour, having purchaſed an appriſing upon his predeceſſor's iy — 
while the legal was current, and conveyed the fame to a ſingular ſuc- 
ceſſor, the ſame was found effectual in a competition, and not extin- 


guiſhed copfufjone in the apparent heir's perſon, Home, 27th Janua- 


ry 1728, Murray contra Nielſon. 


A DervuncrT's perſonal creditor ſucceeding as: heir to him, tlie 
Lords found that he may yet purſue the executor for the debt, which 
was not found taken away confiſione. Haddington, aoth July 1610 


Johnſton contra Ireland. .. fab. of a fo ee 
— A GENTLEMAN having diſponed the bulk of his eſtate to bis ſe- 
| Cond fon and certain heirs of tailzie, with the burden of relieving: the 
heir of line of the debts; and after the eldeſt ſon's death without iſſue; 


the ſecond fon being ſerved heir both of line and proviſion, the oblige+ 


LT" ment 


0 
rn 
ä — 2 —— — — 


» N 
A 5 2 2 < (4 ” ? 
—— o i ²˙ Ä AGE PE ee re 


— eee 
FFP 


—— ——ů — 


rn — 


bad = 
- * 8 
- CY WET — 


— = WBC ACID 3 * e 4 c — . » a Eb 
.. D > os '2 5 


. 
r 


* NS Oy” OY 1 _ 9. 


' 
a”. 4s 2M. mat JJtvtndt.. ls. aut... iaox> n — Wee 
* 
A 


Conqueſt. 


ment for relief was found not extinguiſhed in his perſon, tho' he was 

both heir and creditor. in the faid relief, and therefore his heir of line, 

who was alſo heir of line to the maker of the tailzie, was found to have 

relief againſt the heirs of proviſion, ſo as to have the unentailed eſtate 

disburbened of all the dehts. Stair, 2 Iſt December 1680, Lady Mar- 
garet Cunningham contra Lady Cardrofs. 

- In the year 1683, Alexander Irvine of Drum made a tailzie of his 

_ 2 7 eſtate in favour of himſelf and the heirs-male of his. body, which 

— failing, to certain other heirs-male named: In the year 1687 the ſaid 

| EY Alexander Irvine did execute a bond -of provifion for the fum of 


bond; and having thus eſta 
charged the apparent heir to enter heir of tailzie in the eſtate of Drum, 


bond, ſo as to operate a confuſion in his perſon, and that this Drum 
being charged to enter heir in ſpecial to les, and adjudication hav- 
ing n followed, did not operate a confuſion of debitor and credi- 
tor in this Drum's perſon ; and therefore found, that the faid bond of 
proviſion is not extinguiſhed, but is ſtill a ſubſiſting debt upon the e- 

Nate of Drum. 4th January 1726, Cuming of Coulter contra Irvine 


of Crimond, Ge. 
APPARENT heir applying the rents for purchaſing an adjus 
dication, operates an ertinction. See Payment,  _ 
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Clauſes of LIE who by contract of marriage was bound to infeft his wife in 
| gay ſt, ow & & conjunct-fee of all future conqueſts, acquiring thereafter lands 
holding burgage, which, by acts of the town, could be enjoyed only by 
| their heirs-male, Cc. his heir was ordained præſtare dam- 
num & intereſſe to the reli, Haddington, 75 March 1623, Skeen 
contra Forbes. A husband being bound by his 


contract of marriage 


= co infeſt his wiſe in al lands and heritages ke ſhould conqueſt during 
the marriage, and having, during the fubſiſtence thereof, firſt acqu 4 | | 


Fa Conqueſt. 1 


197 


tacks of certain lands, and, ſome years thereafter, the heritable right 


thereof, ſhe was found to have right only to the rents of the lands, as 


payable by theſe tacks, but not to the profit accruing from the tacks; 
in reſpect there was no expreſs ſtipulation in the contract, providing her 
to the liferent of tacks or other ſecurities purchaſed during the mar- 


Durie, 12th March 1628, Lady Dunfermling contra Earl 


riage. 
A Nabend being bound to infeſt his wite in the n of all lands 
annualrents, &c. and having lent out money upon annualrent; bearing 
no clauſe of infeftment, yet it was found that the clauſe comprehend- 
ed this ſubject. Durie, Spotiſwood, (Husband and Wife) 20th Fe- 
bruary 1629, Douglas contra White. Found that an obligement 
in a contract of marriage to provide the wife to a liferent of what 
| lands, tiends, annualrents, &c. (not mentioning ſums of money) 
| ſhould be conqueſt during the marriage, was found not to extend to 


the annnualrent of moveable ſums. Harcus, (Contracts of Marriage) 


February 1682, Aitken contra — Found that an o- 


to provide a wife to a third in liferent of lands and herita- 


ges, to be conqueſt during the marriage, did comprehenda ſum belong; 


ing to the heir by a clauſe ſecluding executors, as lling under: ths 
March 


word heritage. Harcus, (Contrafts of Marriage) 7 | 
1682; young Preſtongrange contra Lady Craiglieth. A clauſe of 
conqueſt, providing to the wife the liferent of all lands, annualrents, 


I and gear conqueſt during the iage, was found not to ex- 


tend to bonds, unleſs the wife could prove that they came in of, 
and were purchaſed by the — 1 and gear — duri — 
age. Stair, Gosford; 15th July 1673, Robiſon contra Robiſon. 
The daughters of a ſecond marriage being ſerved heirs, in virtue of a 
_ clauſe in their mother's contract, bearing gt ano of all goods and 
gear to be conqueſt during the marriage, to the children therein procre- 


ated; in a reduction of this ſervice by the children of the firſt marriage; 


found that theſe words in the clauſe of conqueſt could not extend to houles, 
unleſs it had alſo born lands and heritages. Fountainball, 5th February 


1696, Young and Chalmer contra Young and Mackie.—--In a contract 


of marriage there is a provifion of conqueſt in favours of the bairns of 
the marriage, in the common ſtile, of all that the husband ſhould 


conqueſt or acquire during the marriage: During the ſtanding of the 


marriage, the husband got left him as a pure donation, by way of le- 
gacy, the ſum of 12, 00 Merks, and the queſtion thereupon occur- 


red, Whether this was comprehended under the above clauſe of con- 


queſt? The Lords found it was not. july 1730, Mercer contre 


Mercer. The like, Stair, 29th January 1678, Stewarts contra Stew- 


art, | 


perſon, ad hunc effeftum, to give the Lady the liferent thereof, altho' the 
No don, ws het nn bio was bound to 


price was ſtill id, and 
_ py yet the Lady to have the liferent of the lands. 

tiſwood, (Husband and wife) zd June, Durie, 3d July 1627, Earl: of 
Dunferm is mo | 


3 


of 
ling contra his mother. Yet in a caſe paralel to the pre- 
: eding, the heir having paid the 323 ͤ öww?17 and re- 55 
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196 4 Conquelt 
tired the bond granted by the father for the ſame; the Lords found, 
That the heir ought not to provide the relict in the liferent thereof, but 
with the burden of paying annualrent for that ſum unpaid by the de- 
fun& ; the reaſon of which was, That the bond granted by the de- 
funct expreſly bore to be for payment of the ſum owing by him for 
the price of theſe lands. Durie, Spotiſwood, ( Husband and Wife) 24th 
January 1629, Ld. Renton contra his mother. — The like, Stair, 
20th, Dirleton, Gilmour, 21ſt December 1665, Dickſon contra San- 
dilands. ---- A clauſe of conqueſt in a contract of marriage, in favours - 
of a wife, of all lands, ſums of money, &c. to be purchaſed during the 
marriage, extends only to what the husband acquired during the mar- 
riage more than what he had at the time of the contract, and with the 
burden of all his debts contracted during the marriage. Stair, 27th 

June 1676, Earl of Dunfermling contra Earl of Callendar. 


Subjeftspur- A WIFE being provided to all conqueſt during the marriage, the 
_ — Lords found a reverſion uſed after the ſaid contract to be of that nature, 
after che mar- and that therefore the benefit thereof ought to be diſponed to the wife, 
riage, how far hy virtue of the ſaid clauſe. Hope, (Husband) 19th July 1627, Coun? 
reputed con- $4 1 | 
queſt,, teſs of Dunfermling contra the Earl her ſon.----The Lords found, That 

new rights acqui during the marriage; to lands, which the purcha- 
ſer had ſome right to before the marriage by expired compriſings, or 
irredeemable diſpoſitions, are not to be reputed conqueſt ; ſo that fuch 
ſapervenient rights, tho' preferable, acereſce to the — and are but 
the completing of a conqueſt begun before the marriage. Falconer, 
th February 1683, Wauchop contra Ld. Niddrie. There being 
a clauſe in a contract of marriage, whereby, in caſe of no children, the 
conqueſt was to divide betwixt the husband's and wife's heirs; and the 
wife having, in the ſaid contract, diſponed her lands to her husband inlife- 
rent, and heirs of the marriage in fee, which failing, to her own heirs; 
and thereafter, during the marriage, having, for moſt onerous cauſes, 
diſponed the faid lands to her. husband abſolutely ; this acquiſition was 
found to fall under the clauſe of conqueſt, tho' the husband was 
ab ante liferenter; and therefore, there being no heirs of the marriage, 
the one half was adjudged to belong to the wife's heirs. Fountainhall, 
Forbes, 12th December 1 707 Fergus contra Birrel. A defunct ha- 
ving been bound to infeft his Lady in all his conqueſt, it was found, 
That the lands wherein he was infeft before the marriage, being ſold to 

a vaſſal, whoſe feu was never confirmed (and fo, whoſe right being 
kirk-lands, was null, and would not have excluded the defect) the 
acquiring of this feu by the husband, after the marriage, from the 
ſaid feuar, was not conqueſt, ſeeing the feu was null, and could not 
be underſtood * =o 3 the husband ſtanding in the abſolute 
right before, of property and ſuperiority. Durie, 3zoth June 1629, 
. een N 4 : 


nb of marcinge, beiig provided t6-the liferent of 
— 12 what the husband ſhould conqueſt, or, of — he ſhould receive 
Plied for pur- payment of during the marriage, was found not entitled to the liferent 
Ra. of ſums conqueſt during the marriage, which had been applied by 


rances. 


the husband for purging incumberances upon his eſtate. Harcus, 
(Contracts of Marriage) Lady Collington contra heir of Collington. 


— eee eee ROI 
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A PRov1810N to a wife in a contract of marriage, of her liferent of all Rights con- 
ſums to be acquired by the husband, and taken to himſelf and to his heirs , YE 
this clauſe was found to comprehend the liferent of fums, the fee whete- of younger 
of was provided to the ſecond fon. Durie, 16th July 1625, Knox children. 
contra Brown. ----- An obligement to provide the wife in liferent of all 

ſums conqueſt, was not extended to certain ſums which the husband 

had taken the debitors obliged to pay to ſome of his younger children, 

but only to thoſe which he had acquired to himſelf and his heirs. Du= 

rie, 10th February 1629, Oliphant contra Phinnie. | | 


Fours, That lands conqueſt and ſold again, do not fall under the Lands cons 
clauſe of conqueſt in a contract of marriage: Alſo, a feu being acquir- veſt and 
red and diſponed again to the ſaid feuar for a greater feu-duty, the old again. 
augmentation of the feu- duty only was repute conqueſt, Durie, 26th N 
November 1629, Lady Dunfermling contra her ſon. mY 


By contract of marriage the huſband bound himſelf to imploy 3000 Liferent of : 
merks for his wife's liferent uſe, and by a —— clauſe provides her — | 


to the liferent of all lands conqueſt during the marriage; it was found, che liferene of 
That this clauſe of conqueſt could only be underſtoodof what was con- 2 ſum certain. 

queſt, more than anſwerable to the annualrent of the 3000 merks, 
\ Stair, 4th January 1672, Beattie contra Roxburgh, EI RY 


: HOW far the huchand is bound by clauſes 0 conqueſt. is rok; 
 fons to Heirs and Children. 7 _ Nn 8 


_ CONSIGNA TION. 


A P URCHASER of land having granted bond for the price, 
1 which he could not directly pay, becauſe of incumberances ; the 
ſeller, ſome terms thereafter, intimated to him, he would be ready to 
receive the price at Whitſunday then next; the money was according- 
ly offered at the term, but incumberances not being pur, I the 19 
chaſer took a proteſt for coſt, ſkaith and damage, and to be free of in- 
tereſt, in regard he was to conſign the money, which he aecordingly 
did, in the hands of a private bankier. The Lords found him free of 
Intereſt, tho it was ried, There could be no regular confignation, 
execept upon 4 ſuſpenſion in the hands of the clerk, from whom the 
creditor has acceſs to demand the money by authority of the court. 
1ſt February 1738, Robertſon contra creditors of Matthiefori, . _ 


UPON whon lies the hazard of configned money, See Peticulum 
I C ONS I G NA T TON it order fo redemption, 7 See Redemption F | 
kes ME 71... 
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Confignation. _ 1 
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Conſolidation. 
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ER Lords found, That a ſervitude of thirlage being once con- 
ſolidated with the property, cannot be underſtood to revive again 
when any part of that property is alienated, unleſs it be fo expreſſed, 


Sinclair, 1ſt July 1542, Innes contra Stewart. -—- There being a ſer- 


vitude upon a whole abbay, preſtable to the forreſter, he having the 
lands himſelf, and x- or excambing the ſame, without reſervati- 
on of the ſervitude; the Lords found the lands free thereof. Gosford, 


5 15 29th January 1670, Home contra Home. | 5 | 
A TACKSMAN acquiring the property of the lands from the ſetter 


6f the tack, may, after the infeftment is taken out of the way, recur - 
to his tack to defend himfelf againſt a third party. Hope, (Tack) 12th 
March 1628, Earl of Dunfermling contra the Counteſs, Maitland, 
Spotiſwood, (Dominion) 6th February 1566, M*Doval of Garthland 


contra Campbell. Haddington, 23 February 1610, Hamilton contra 


his ſiſter. The like found againſt the donatar of the ſetter's liferent 
eſcheat, who had reduced the infeftment as granted in curſu rebellionis, 
Durie, 11th December 1634, Ld. Leſmore contra Hutchiſon. 

A Man having acquired double infeftments, as is uſual, and having 


taken infeftment publick by reſignation, to be holden of the ſuperior ; 


and that infeftment being reduced at the inſtance of a third 


party; the Lords found, That he could not return. and defend him- 


ſelf in a removing by the other baſe infeftment, but that the publick 


one made the baſe to ceaſe. Durie, 3d * 624, Earl Annandale 
contra Johnſton. A father having infeft hi 


ſon in his eſtate, to be 


holden baſe of himſelf, and the ſon dying, ſo that the father ſucceeding 
again to him, and ſerving himſelf heir, but doubting how to infeft, be- 


ing both ſuperior and vaſſal, and if he could direct precepts to infeft 


8 

imſelf; the Lords, on a bill given in by him, directed precept to the 
ſheriffof the ſhire to infeft him; but thereafter their Lordſhips found, 
That he needed no new infeftment, but that his old one reconvaleſced, 


and his retour conſolidated the property with the ſuperiority, without a 


fafine. Fountainhall, 23d July 1687, Elies e Ty 
A eſtate being diſponed to an eldeſt fon in his contract of marri- 


age, and to the heirs-male of his body, which failing to the heirs-fe- 
male of his body; the ſaid eldeſt ſon, after the father's deceaſe, negle- 


Ring to infeft himſelf upon the diſpoſition in the contract, made up his 


titles as heir of the inveſtiture ; again, after his deceaſe, his ſon made 


up his title alſo as heir of the inveſtiture, and thereupon made a gra- 


tuitous conye 


of the eſtate: The heirs-male of the marriage 


- having failed in him, the heir-female was ſerved heir of proviſion 


che eſtate upon this medium, That the 
ture, who would be bound by the deed of his 
the diſppſition in the contract of marriage. 


leſs form to oblige him to infeft himſelf over 125 
on in the contract, or to oblige his ſon to ſerve 


in general upon the contract of marriage, and thereupon claim' d 
itous diſponee can be 
in no better ſituation than the heir general, or the heir of N 
Or, er 0 

It was anſwered, That the 

diſpoſition being in favours of the apparent heir, was abſorbed by his 
making up titles to eſtate as heir general, and it would be an uſe- 
ain upon the diſpoſiti- 
ir of proviſion to him 

| am 
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"DX EE 22 — ——— « 


Conſuetude. 


8 8 
n * 


in general, in order to carry the proviſion in the contract, which would 2 1 
not make the eſtate more amply theirs, than it was by their making up i 
titles as heirs of the inveſtiture. The Lords repelled the alledgeance; 

That the right of the contract of marriage was not eſtabliſhed in the 
perſon of the heir, in reſpect of the anſwer, That the real right of the 
eſtate was eſtabliſhed in his perſon, 6th July 1936, Edgar contra 
Maxwell. Bil. £25 F 
A PRoOPRIETAR made a tailzie of his 2 — a time —— | 
was a proper wadſet u of it, and the wadſetter publickly in- 
feft; * eir of — purchaſed in the — and Ar 
the ſame to himſelf, his heirs and aſſignies whatſomever ; the queſtion 
occurred betwixt the creditors of the purchaſer and a poſterior heir of 
entail, Whether this wadſet was ſopite; and the whole lands ſubjected 
to the entail, or if it was a ſubſiſting right; and a different ſubje& from 
the entail'd eſtate, affectable by the creditors of the heir of entail ? The 

Lords found the wadſet affectable by the creditors.” 4th February 
1736, Earl Peterborrow contra creditors of Fraſer of Durres. 
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CON SUETUD EB 


A SASINE within butgh was ſuſtained: tho' granted By one yuvic ad 

| who was not town-clerk, and tho' there was another, in regard repute a meſ- 

the giver was habite and repute town-Clerk, and was in uſe to give ſa- OE 
fines. Hope, (Safne) 1 <li July 1615, Douglas contra Chi 2 : 
A bond ſubſcribed by two notars, whereof the one was hang'd for not 

being one, yet becauſe he was fentus, habitus & reputatus, it was ſu- 
ſtained, being for a ſmall matter. Haddington, 16th January i610, 

| Spence contra executor of Reid. The like, Maitland, 6thMay 1553. —_—_— 
Cunningham contra Lady Semple. An execution being quarrelled; _ 
becauſe the meſſenger was deprived; this found not relevant, unleſs. | 1 

the deprivation was publiſhed at the mercat-croſs of the head burgh 
where the meſſenger dwelt. Haddington, 4th June 1608, Somervell 
contra Ld. Jeriſwood. An execution by a depoſed meſſenger was 
ſuſtained, he being holden and repute at that time as a meſſenget, and 
officiating as ſuch. Stair, Gosford, Dirleton, toth November 1676, 
Stewart coritra Hay. --— A meſſenger's execution being quarrelled, be- 
cauſe he was deprived; and the deprivation publiſhed at the mercat-. - 
croſs of Edinburgh, it Being for no malverſation, but deficiency in. 
paying the Lyon's dues, arid being ſtill Hhabite and repute a meſſenger ; 
the Lords repelled the objection, and ſuſtained the execution notwith-. 
ſtanding thereof. Fountainhall, i 1th' July 1699, Learmouth contre 
Gordon. A nullity objected to an execution of poinding, was ſuſtain; | 
ed, cis. That the poinding was perform d, and the execution thereof 1 
ſubſcribed by a perſon, mA was, by the Lyon-office, depriv'd from RE 
being a m nger at arms, and his deprivation intimated or advertiſed | = 
in the publick news prints, prior to the poinding. 18th February 1732. 85 1 

lunter contra Montgomery of Pearſtonhall. CE e 
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Conſuetude. 


Judge ating Ty a competition of creditors, an objection was laid againſt a decrect 


of turthcoming, That it was pronounced by the magiſtrates of Edin- 


mim. 


burgh againſt inhabitants of the Canongate, over whom they had no 


juriſdiction; the Lords were of opinion, That the baillies of Edinburgh 
had no juriſdiction over the inhabitants of the Canongate, yet they fu- 
ſtained the decreet upon z/e and wont, the baillies having been in the 


conſtant cuſtom of exerciſing ſuch a juriſdiction ; but they concerted 
an act of ſederunt, diſcharging ſuch juriſdiction in time coming. 


July 1730, Blair contra the incorporation of Mary's chappel. ---- A de- 


creet recovered before the magiſtrates of Edinburgh, againſt an inha- 


bitant of the Canongate, held as confeſt, upon a citation pro confeſſo, 
was, after his deceaſe, found intrinfically null, the defender not having 


been ſubject to the juriſdiction; and one cannot be underſtood as contu- 


macious in not anſwering to a citation before an incompetent judge, ex- 
tra territorium jus dicenti impune non paretur ; and the Lords did not 
regard the communis error, and conftant conſuetude of the magiſtrates 
of Edinburgh, exercifing a juriſdiction over the inhabitants of the Ca- 


E nongate, which might be ſufficient to ſupport diligence upon a debt 
; | habily conſtituted, which is favourable, but can never be ſufficient to 
found a debt, where there is no other document fave the decreet it- 


ſelf. 17th February 1736, Leggat contra Denoons. 


TJ udge "Ring A DtecxetT and precept of poinding was ſuſtained, tho pronounc- | 
"= "ed in Chriſtmas vacance, becauſe inferior judges uſed to fit frequently 


and adminiſter juſtice in ſuch times, wherefore the Lords thought it 
hard to annul their proceedings; but here this was ſuſtained for purg- 
ing of a ſpuilzie, which is odious. Durie, 5th December 1635, Su- 
tor contra Cramond. (C0 8 * 5 


Legaldili- LANE Rk is the head burgh of the ſherifidom of Lanerk, where 


gence executed 


at a wron 
place. by 


executions are lawful againſt all perſons dwelling within the ſhire, be- 
cauſe, albeit there be two wards, yet there is no diſtinct juriſdiction, 
judge nor clerk : But a denounciation of a man of the nether- ward at 
Rutherglen, will not be found null, by way of exception, in reſpect of 
the cuſtom to denounce thereat. Haddington, 14th February 1610, 
Cairncroſs cuntra Hamilton. In a ſhire where there are no royal 
burghs, but a certain place appointed by act of parliament for denoun- 
ciations upon hornings; and a party not having denounced there, but 
at another place where denounciations were frequently made ſince that 
act; the horning was ſuſtained, notwithſtanding the act, in reſpect of 
the ſaid poſterior cuſtom. Durie, 16th June 1626, Prior of St. Ba- 

thans 'cantra Carmichael. ---- A poinding executed at a place that was 
neither head burgh of the ſhire nor regality, ſuſtained, becauſe of the 
frequent cuſtom to poind there, the head burgh of the regality being 
24 miles diſtant. Durie, 18th March 1630 Chiſholm contra Torſonce. 
An inhibition not found null, for being executed within the ſhire of 
Berwick at Duns, and not at Greenlaw, notwithſtanding of the act of 

parliament appointing Greenlaw to be the head burgh of the ſhire, and 
that becauſe of the conſuetude, and the ſaid act was only a private act, 
never printed nor known in the country. Durie, 7th March 1632, 
Dickſon contra Scot. ---- An inhibition being quarrelled, as not duly. 
executed at the head burgh of the regality of St. Andrews, it was offer- 
ed to be proved, That legal diligences againſt theſe lands were — 
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Conſuetude. 203 
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Is executed at Strathern, which is ſufficient to maintain the execution 
quarrelled. Reply'd, Non relevat that diligences were indifferently 
executed at Strathern or St. Andrews, unleſs the defender will offer to 
prove, That for the ſpace of 40 years all diligences concerning the 
{aids lands were executed at Strathern; for if any one execution has been 
made at St. Andrews within the 40 years, it preſerves the privilege of. - 
the regality conform to act of parliament. The Lords found it rele- 
vant to ſupport the inhibition, that for the ſpace of 4o years, all dili- 
gences concerning theſe lands were executed at Strathern, and not that 
executions were made promiſcuouſly at Strathern and St. Andrews, 
Harcus, (Inhibition) March 1685, Margaret Crawford contra 
Oliphant Conde. -—- In a competition, it was objected againſt an inhibi- 
tion, led againſt an inhabitant of the town of Kirkaldie, That it was ex- 
ecuted againſt the lieges at Coupar, the head burgh of the ſhire, where- 
as it ought to have been executed at Dunfermling, the head burgh of 
the regality within which Kirkaldie lies. It was anſwered, That com- 
munis error facit jus, and it was commonly underſtood; that the 
town of Kirkaldle was not within the regality of Dunfermling ; for 
a proof of which, a condeſcendance was. given in from the 1644; 
downwards, by which it appeared, that moſt of the diligences againſt 
the inhabitants of Kirkaldie were executed at the head burgh of the 
' ſhire, many of them at both the head burghs of the ſhire and regality, 
and half a dozen of them at the head burgh of the regality only. On 
the other hand it appeared, That a great number of the proceſſes had 
been carried on againſt the inhabitants of Kirkaldie before the regality 
court; and it was pled againſt the inhibiter, whatever might be the caſe; 
were the queſtion only with the debitor, yet in a competition of cre- 
ditors, every objection ought to have its full weight, The Lords ſu- 
ſtained the objection againſt the inhibition, that it was not executed at 
the head burgh of the regality. 20th February 1733, Hay of Strowis 
contra creditors of David Simpſon. © +, 40,2 
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A VAss AL of a regality was unlawed for his not compearance at | Head-coure | 
his ſuperior's head-court, tho' holden at another place than was con- — os 
tain'd in his infeftment, becauſe of 30 years cuſtom to keep the courts 

at that place. Haddington, 7th December 1622; and 12th February 

1623, Inhes contra Grant. RO Teh ET, A. =: | 


| In a competition for the rents of a houſe within burgh betwixt two, Wrongſym- 
real — this nullity being objected, That in the refignation made 3 

in the magiſtrates hands, the 7 mbol were earth and ſtone, whereas 
their fixt and known ſymbols are ſtaff and baton ; the Lords hay- 

ing tried at the town-clerk's office, and finding there were many in the 

fame condition, did fuſtain the ſaſine and reſignation, and repelled the 

nullity ; but reſolved to make an act of ſederunt diſcharging that pra- 

ctice in time coming, under the pain of nullity in all competitions with | 
other creditors more formally infeft.. Fountainhall, 7th February # 

1708, Sir Thomas Young contra Calderwood, 


SA8iNz of a tenement in Leith, tho' not regiſtred in the ge: Saſihe noc 


regiſter, but giyen by the baillies of Edinburgh, was ſuſtained, tho'; Bites 
as not being a royal — that place did not fall under I; | 
on of the act ot parliament _— anent regiſtration of Saſines; ut 

| . : 3 2 1 el 8 
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3 Conſuetude. 


8 


— 


this was ſuſtained, in reſpect of the conſtant cuſtom of giving ſuch ſa- 
fines by the ſaid baillies, and becauſe of the danger that many of the 

lieges rights would fall into, if this nullity ſhould take place. Durie, 
oth July 1623, Edmiſton contra | | | 


: Deed exe- TT being the cuſtom of a burgh, that all reverſions ſhould be under 
wrong form, form of inſtrument taken in the town-clerk's hands; the Lords ſu- 
ſtained the fame, altho', regularly, reverſions cannot be valid, unleſs 
ſubſcribed by the party. Maitland, 15th June 1554, Galloway contra 

burgh of Dunbarton, | va 5 —- 


1 A DECREET of lyning, given by the provoſt and baillies of Dun- 


tied on in a fermling, was reduced, becauſe the brieve was not proclaimed upon 
— Vrongtorm. fifteen days, nor a precept directed upon a claim given in by the pur- 


chaſer of the brieve, to ſummon the ſpecial ym ving intereſt there- 

to, nor any formal order of proceſs kept, tho it was 2 to be 
conform to the ordinary cuſtom and manner of proceeding in that burgh. 
Durie, 13th February 1629; Wright contra Stirk. -—-- Decreet ſub- 
ſcribed by the commillar; in place of the clerk; ſuſtained, becauſe of 
the cuſtom, but found the cuſtom not right, and therefore not to be 
ſuſtained in time coming. Durie, roth February 1631, 

contra An admiral's decreet in abſence, for not finding 
caution judicio fifti & judicatum ſolvi, was found null, and turned into 
a libel, upon this ground, That the decerniture or warrant thereof was 
not ſigned by the judge, notwithſtanding, that by the cuſtom of the 
court, the judge had not for a long time ſigned any ſuch decernitures. 
Forbes, 15th July 1708, Houſton contra Lord Roſs. 


Term ofen. WHERE acceſs to a houſe, or chambers ſet in tack, 1 required ten days 
tr. after the agreed term of entry but not given for twenty days, ſo that the 


tackſman comes to be obliged to take another lodging; he is free from 
the tack, and cannot be obliged to pay the rent, tho' it be proved, That 
by the cuſtom of the place, entry to the poſſeſſion of ſuch lodgings is 
not commonly given ſooner than twenty days after the term. Durie, 
20th July 1633, Brown contra Maxwell, | 


' Toformalex= A DECREET by the provoſt and baillies of Edinburgh, found in- 
Ecurio 8 trinſically null, without neceſſity of a reduction, being given againſt the 
 ſuſpender, holden as confeſt, becauſe the town officer's execution, by 

which he was cited to give his oath, wanted witneſſes, tho' it was al- 

ledged, That in the burgh of Edinburgh, the form was, that no execu- 

tions had witneſſes, but that the officers were ſworn in judgment upon 

the verity of their executions ; which form the Lords would not allow, 

becauſe thereby the ordinary mean of improbation, viz, by the wit- 

neſſes, was taken away. Durie, 17th June 1624, Crawford contra 

| Wood. — The like, where the cuſtom was to cite parties without any 

written execution. Durie, 25th July 1626, Dickſon contra Anderſon. 


Sentence - ALTHo' by the —— cuſtom of Scotland, ſentence · money belongs 
money: to the judge, yet the Lords found, That the particular cuſtom of one 


place derogates from the general, and that being proven, they prefer d 
645 Cathcart contra 


800. 


the clerk, Fountainhall, 11th December 16 


4 


— 


Courteſy. Creditors of a Defund, 205 


COURTESY. - 


E who married a woman who had heretage, and procreat a living Who bas 
child upon her, will get the curiality, albeit he 3 her ſecond or _ 5 coute 
third husband. Haddington, 7th June 1610, Spence contra L. Du- MN 
rie. The ſecond husband of an heireſs cannot claim the courteſy, 
where there is a ſon of a former marriage alive. Fountainhall; 1ſt De- 
cember 1702, Darleith contra Campbell. reg . | 4 : 


» 


Po ty WS rr dthtt oa eg 


A ruO the children die before the mother, and both within the When it has 
year, yet the husband has right to the courteſy. Nicolſon (Courteſy) place. 
2oth July 1632, Stewart contra Irvine, . = 


tr ret erer 


Tu courteſy only takes place where the wife ſucceeded in lands to j, nv ch. 
ſome of her predeceſſors, but not where ſhe acquired them herſelf ex ti- jets. | 
tulo fingulari ; and this becauſe of the uniformity of all our authors 
and deciſions on this head. Fountainhall, Forbes, 22d June 1709, 

Lawſon contra Gilmour. 11th January 1740, Hodge contra Fraſer. 
---- Courteſy not due in burgage lands, becauſe female ſucceſſion has no 
place in burgage-holding. Bruce, 16th June 1715, Gordon contre 


Clark. | 
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A Hvs3An poſſeſſing by the right of courteſy, is liable for the, To-what 
annualrents of the perſonal, as well as of the real debts. Home, 3d jedded. _ 


January 1717; Anna Monteith contra her neareſt of kin and creditors, - 


An heireſs's infeftment upon a ſervice to her predeceſſor's, being 988 . 
quarrelled by a reduction after her death, upon alleged nullities, in or- plabe where 
der to diſappoint her husband of his right of courteſy ; the Lords found, the defunct 
That the Rereſss infeftment not having been quarrelled in her lifetime, — 2 
was ſufficient to ſupport the courteſy, upon this ground of equity, That | 
had it been — during her life, theſe nullities might, and would 
have been ſupplied. i 5th June 1716, Hamilton contra Boſwal. 
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CxxEprroxs of a Dxruxcr. 
Deciſions upon Act 24th, Parl. 1661. 


1 DER apparent heirs, in act 24th, Parl. 1661, are compres Wo under- 
| hended nominatim ſubſtitutes in bonds or other rights; ſo that ſtood apparent 
the creditors of the inſtitute are preferable to the creditors of the ſubſti- ei in the 
tute. TA gth February 1711, Graham contra M*Queen and ad. 


Tur Lords preferred the creditors of a defunct, before the creditors > Tobie plai 


bf his Executor, as to all the defunct's moveables that were extant, tho' i; well as he-. 
the act ſtatutes ſolely with reſpect to the heretable eſtate, Stair, 16th eb ſue 
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206 — Creditors of a Defunct. 


lt. 


* December 1674, Ld. Kilhead contra Irvine. Gosford, 29th July 1675, 
Hall contra Thomſon. The like. Stair, 8th July 1664, town of E- 
dinburgh contra Lord Ley. | : | N 


— In a Competition between the creditors of a defunct, and the credi- 
order ro give tors of his apparent heir, the Lords found, That the defunct's creditors 
preference. gyght to do exact and complete diligence againſt his eſtate within three 
years after his death, unleſs they can make appear, that their diligence 

vas retarded without any fault of their's, by oppoſition from the heir, 

or other creditors, or the ſurceaſe of juſtice or the like, and preferred a 

* diſpoſition by the heir to one of his creditors, granted within three years 

after the defun&'s deceaſe ; albeit the creditors of the defun& had ob- 

tained a decreet cognitionis cauſa, within the three years, the decreet 

of adjudication being after. Harcus, (Preſcription) March 1685, 

Lord Ballenden contra Murray. The like. Forbes, 17th, Fountain- | 

hall, 18th June 1712, Scot contra Ker, | | 5 


The thre The Lords found, That the axiom contra non valentem agere, non 
| nas Hog currit preſcriptio, takes no place in the ſhort preſcriptions ; and 
that the three years are not to be underſtood of anni utiles, but con- 

tinui; and therefore, that the act cannot be extended to this caſe, 

where the term of payment fell ſometime after the defunct's death, and 

the creditor had done diligence within three years, counting from the 

term of payment. Fountainhall, Stair, 19th December 1678, Pater- 

ſon contra Bruce, | Es | | 


No bar a= A D1sPos1F1oN granted by the heir to the defunct's creditors wi- 
niet dilpon- thin a year after the defunct's deceaſe, is not quarrellable, ſeeing the act 
fußsg's credi. is conceived in favours of the defunct's creditors. Nor is a diſpoſition 
y the heir to one of his own creditors, quarrellable by another of his 
_ be Jean. creditors. Harcus, (Preſcription) March 1685, L. Ballenden 
| contra Murray. + 5 | | 


Deciſions upon the Act of Sederunt 1662. 


i Fhoentit- In a ſpecial declarator, at the inſtance of a donatar of eſcheat, com- 
nefic of che ac. pearance Was made for an - executor-creditor who had confirmed the 
| ſubject, prior to the gift or general declarator ; alledged for the donatar, 
That as the confirmation could not exclude another creditor, doing dili- 
gence within fix months after the rebel's deceaſe, no more could it 
exclude the purſuer's declarator, raiſed within the fix months. The 
Lords preferred the executor-creditor, in reſpect the act of ſederunt on- 
ly concerns creditors, and the donatar is in cauſe pænæ. Harcus, (E. 

cheat) March 1685, Captain M Reith contra Kennedy. 


What dil. A TESTAMENT being confirmed by the defunct's creditor, and the 
gece hecef· ſame ſubject being again confirmed by another creditor within the fix 
11. months; the Lords found, That whatever defect might be in the ſe- 
| cond confirmation (as making thereby two principal teſtaments, which 
ſeems inconſiſtent): yet that it was ſufficient to give the ſecond the be- 
nefit of coming in par! paſſu with the firſt. Fountainhall, 2d January 
1708, Ramſay contra Nairne, ----A creditor of a defunct having parte: 


oa 


2 - my ” ” — 


——_— 


Damage and Intereſt. 


4. 
— 


found to give him the benefit of the act of ſederunt 1662, 18th Decem- 
ber 1729, Hay contra Black. 8 | 79 


' CrREDIToORs of a defunct, after the fix months, are preferable ac- Creditors 
cording to the dates of their citations againſt the executor ; tho' it was oy _ 


pled by the competing creditor, whoſe diligence was firſt completed, qiligence a 
That, from the nature of the thing, a citation, which is only a ſtep the fix months. 


of diligence, can give no preference, that it is the firſt completed di- 
ligence, not the firſt inchoated, that is to be conſidered. July 1723, 


Gray contra Callendar. . An executor-creditor having confirmed a 


bond due to the defunct, containing a greater ſum than ſufficient to 


his debt; a competition aroſe upon the balance betwixt two o- 
ther creditors of the defunct, each of them having raiſed a proceſs againſt 


the executor-creditor, and inſiſted in their reſpective proceſſes, while 
the executor=creditor was yet in con/tituendo, and had recovered no 
decreet againſt the debitor in the bond ; both citations being after'e- 
lapſe of the fix months; the one inſiſted for a preference upon his 


firſt citation; the other pled, That citation makes no nexus reals u- 


pon the ſubject, and conſequently is no foundation of preference; 
that the firſt decreet muſt be the rule, and ſeeing no decreet is yet 


obtained —_ they ought to be ranked par; paſſu. The Lords 


brought the parties in pari paſſu. 15th February 1738, Græme con- 
tra Murray, | | wp Ge FE 1x 


Dauack and INTEREST. 


N O probation of a real intereſſe was allowed, where a conventional 


NI one is ſtipulated. Colvil, july 1583, Cumming contra 
dy Ruthvens. | 5 


o 
* 


an adjudication upon a third party's eſtate by a preciſe day, under a 
penalty, by and attour performance, having made diligent ſearch for the 
adjudication in order to delivery, and not being able to find it, was 
found liable only for damage and intereſt to the charger, in ſo far 
as his right to the ſums in the adjudication might have been made 
effectual againſt the adjudged eſtate, had the adjudication been de- 
livered in due time. Forbes, 20th June 1710, Hamilton contra 
Laird and Lady Airth. 135 | 95 

A PARTY being liable to pay certain bolls of victual betwixt Yule 
and Candlemas; the Lords found, That as he might have paid the 
ſame on Candlemas day, ſo he might then have made offer thereof; 


A PERSON charged _ his obligement to deliver to the charger 


but that in all caſes of that kind, the making ſuch offer does not libe- 


rate as to the higheſt prices, unleſs the party be in mora to receive the 
victual, either the time of the offer, or fix days thereafter, Dirleton, 
16th June 1675, Gray contra Cockburn. 2 Le) 

Tux Lords found action not competent againſt an heir for damage 


ſuſtained by the predeceſſor's relict through the want of her jointure⸗ 


* 


— 


ed a vicious intrometter with the defunct's effects, the bare citation was 
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Damage and Intereſt. 


houfe all the years of her widowhood, occaſioned by the not- perfor- 
mance of her husband's obligement in her contract of marriage, to build 


and repair the houſe for her accommodation, unleſs the heir had been 
required to build and repair in her lifetime, becauſe damnum & inte- 
reſſe can only be due after nora, and there was no nora, ſince there 
was no requiſition; and tho' requiſition had been made, damages would 
have only been due from the date thereof. Forbes, 18th November 


1712, Nairne contra Barclays. | 8 
A TIERCE of brandy being ſeized as run goods, before it was de- 


livered to the purchaſer, and he being obliged to redeem it, by paying 


| treble exciſe, and inſiſting for damage and intereſt againſt the ſeller, 
the Lords ſuſtained the claim for the true damage, biz. the compoſiti- 


on paid, and not what he might have made more in retailing. Foun- 
tainkall, 25th January 1687, Spence and Watſon contra Ormiſton.— 
A carrier's horſe hired to carry 16 ſtone, dying by being overloaded, 
the merchant having put 20 ſtone upon his back; the Lords ſuſtained 


proceſs for the price, but not for the profits that might have been made 
of the horſe. Haddington, 1oth July 1610, Straiton contra 


A cargo of wheat being damaged by the — fault, yet ſeeing the 


victual remained in ſpecie, and was not wholly corrupted, but appear- 
ed to be uſeful for ſhip-bisket ; and ſeeingthe property ſtill remained in 
the merchant, and the owners of the ſhip only liable for damages, the 
Lords ordained the merchant to receive the wet victual, and the owners 
to pay him what it was worſe than the price it would have given at 
Leith, if the voyage had held. Stair, 19th February 1670, Leſlie 
contra Gutherie. G7 3 | 

S1R James Mercer of Adie, having no ſons, did diſpohe his eſtats 
to his eldeſt daughter, ſhe marrying a gentleman of the name of 
Mercer, who ſhould have a reaſonable fortune to pay his debts, and to 
portion his other daughters: 'The Lady conſidering that there was none 


of that name in Scotland who had a ſufficient fortune for performing 


theſe conditions, did ſend to Ireland, and engaged colonel Mercer to 
come to Scotland, and treat for a marriage betwixt his eldeſt ſon and 
the heireſs; the terms were accordingly agreed upon, and, upon the 
lady's faith, he brought over his fon, with L. 2000 in bills; but ſhe 


having changed her mind, would not ſo much as allow them to ſee 


the young lady ; whereupon the colonel having raiſeda proceſs for da- 
mages, the Lords conſidered it would be a erous preparative, to 
ſuſtain action upon verbal treaties of marriage; yet it being libelled, 


That the lady had given full aſſurance, and had engaged the purſuer to 


be at great charges in the proſecution of that marriage, and notwith- 
ſtanding had obſtructed the ſame, tho all was performed that ſhe had 
required, they did therefore ſuſtain the action, reſerving to modify af- 
ter probation. Gosford, Stair, 14th December 1675 Mercer contra 


Lady Adie. 


Ox having diſponed to his wife his whole moveable eſtate, with 


the burden of his debts, and alſo having granted her a bond for 3000 
merks to affect the heritage, but with this condition, That in caſe the 
debts due to him ſhould be found to exceed the debts due by him, the 


bonds ſhould be diminiſhed in tantum, and ſhe, after her husband's de- 
ceaſe, - having intrometted with his writs per averfionem, without pro- 
per warrant; the Lords found this relevant to infer a preſumption, 
that the debts due to the defunct did exceed the debts due by him, 


Death. = 


to the value of the ſum in the Lady's bond, or that the ſame were 
ſo accepted by her. Dalrymple, 4th November 1714, Campbell of 
| Horſecleugh contra Lady Little-Ceſnock. | 


IS 


Xx CREDITOR ſending with his ſervant his debitor's bond to wr mans 
I him with a letter, defiring he would pay the money to the mig aer 
bearer, the Lords found, That if the payment was made after the um. 
debitor knew that the writer of the letter was dead, he could not 

thereby be liberate, ſeeing it was to be preſumed, that a ſervant was 

only to receive the money for his maſter's uſe, of whoſe death the de- 

bitor having knowledge, he was zz mala fide to have paid. Durie, Spo- 

tiſwood, (Exhibition) ad February 1628, executors of Lord Duffus 
contra Forreſter. | 2 | | 


In a contract blank in the ſum, to be filled 00 a third party with VUalef the 


* 


what ſum he thought fit, the Lords found, That, tho' it was not done ni be is 
in his lifetime, yet, if he gave orders for another tb do it, that was ſuf. 
ficient, notwithſtanding the rule mortuo mandante ceſſat mandatum. 
Colvil, May 1581, Ramſay conta . The rule, That 
mortuo mandante ceſſat mandatum, was found not to take place in a pro- 
curatory in rem ſuam, where the procurator, who, by virtue of his pro- 
curatory, was purſuing debts, had already paid the ſums to the conſtitu- 
ent. Durie, lt. June 1629, Schaw contra Dunnipace, 


A SaAsINE was decerned to be given by the ſuperior upon a procu- procurato- 
ratory of reſignation after the reſigner's death, upon inſtrument taken ries and pre- 
againſt the ſuperior for refuſing before the reſigner died. Haddington, *** 

February 1611, Robertſon contra Baillies of Burntiſland.— 

It was diſputed betwixt Johnſton of Carhead and Johnſton of Newton's 
creditors, whether the act 1693, making procuratories and precepts 
perpetual, concerns only theſe granted by ſubjects among themſelves, 
or if it comprehends alſo precepts iſſued forth of the chancery ; the 
doubt aroſe from the words of the act, Confidering that procuratories 
of refignation and precepts of ſaſine become void by the death of the 
granters, &c. and it was contended, That the word Granters is not ap- 

licable in ſtile to precepts iſſued forth of the chancery. Anſwer'd, 
There is no exception in the act, other than of precepts of clare con- 

flat, & ubi lex non diſtinguit, noſtrum non eſt diſtinguere; for it ſays 
in general, That, in all time coming, precepts of ane ball be faficient 
warrants for taking ſaſine, &c. The Lords found, That act 
1693 comprehended precepts from the chancery, as well as theſe grant- 

ed by ſubject- ſuperiors. Bruce, MS. 4th July 1716.--—A peer, whoſe 
honours were to heirs-male, having ſigned two procuratories of reſignati- 
on in favours of his ſiſter, reſigning the dignity and honours in the ſo- 
vereign's hands; but the reſignation not being actually accepted during 
his life, and the ſiſter, after his death, inſiſting in a declarator againſt 
the heir-male; to deſiſt from uſing the ſaid honours, concluding, that 
| ſhe had right to obtain from the ſovereign a patent upon the ſaids pro- 

| 3 G DS > curatories, 
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a „Death. 


curatories, tho” not executed before her brother's death, if the ſovereigri 
pleaſe to confer the fame : Tho' the act 1693 ſpeaks only of the proper- 
ty of lands, &c. yet the Lords found, That the procuratories did not 
become void by the death of the granter, but that they might ſtill be 
perfected in favours of the ſiſter and her heirs, if yet it ſhould pleaſe 
the ſovereign to _ of the ſame, and confer the title on her. Foun- 
tainhall, 28th March 1707, Lady Mary Bruce and her husband con- 
tra Earl Kincardin. ä 


If the debi- CERTIFICATION being granted, but extract ſuperſeded till a day, 
3 ben: and the defender deceaſing medio tempore, the at refuſed to grant 
ee pra. certification. Hope, (Improbation) 17th February 1629, Earl Mar 
contra his vaſſals. A decreet being ſtopt upon a bill given in by the 
defender, which was ordained to be ſeen and anſwered, and the de- 
fender having died before bill and anſwers were adviſed, the Lords 
proceeded to adviſe them, _ finding nothing alledged relevant to make 
any alteration in the decreet, ordained the fame to be extracted with- 
out transferring paſſive. Harcus, (Decreets) January 1686, 

Burgh contra Sir William Sharp. 5 


it miner A WARNING againſt a father, who thereafter died, ſuſtained as 
or tenant die a ground for removing the ſon, who was called in the removing, 
after warning. without neceſſity of uſing a new warning againſt the fon. Maitland, 
" 25th February i567, Home contra Kennedy, Durie. 27th January 
1630, Home contra Home.--—An heir, after he is retoured and infeft, 
may purſue a removing upon a warning given by his predeceſſor, tho 
his predeceſſor ſurvived the term. Durie, 28th July 1637, Earl of 
Haddington contra his tenants, --=- The like. Durie, 27th November 
1629, Ramſay contra Home. = 


If 2 debiter A HoRNING whereupon denounciation followed during the rebels 
die in curſu life, may be regiſtred after his deceaſe, and eſcheat may fall upon it. 
Algen . Durie, 2oth December 1626, Ld. Ley contra Blair's relict. | 


TY AFTER the deceaſe of the judge and clerk, the fucceeding clerk 

| 8 — the may extract any act out of the court- books, which was 7 before, 
judge's death and there needs no tranſumpt nor warrant to add force thereto. Du- 
or removal. rie, oth March 1627, Stewart contra Fleming. An exception of 
lawful poinding was ſuſtained to elide an action of ſpuilzie, altho' the 

ſheriff, who directed the precept of poinding, was now two years out 
of office, and another in his place, in which caſe the Lords found no 
neceſſity to put the lieges to the charges of a new precept. Durie, Spo- 
tiſwood, (Sheriff 22d January 1629, Maſterton contra Robertſon.---- 
A nullity objected to a poinding was repelled, ſciz. That the bill and 

proteſt were regiſtred, when the baillie principal of the bailliary was 

dead, and the commiſſion to the baillie-depute or ſubſtitute had fallen 
by the death of the baillie-principal. "8th February 1732, Hunter 

contra Montgomery. 1 


Orderof re- Ax order of redemption uſed againſt the father, was found ſuffici- 
demption. ent after his death, as a foundation of a declarator of redemption a- 
uk the apparent heir, without neceſſity of a new order. Durie, 11th 


ember 1638, Finlayſon contra Weemyſs. | 
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Death-bed. < __ .: "nn 


 APPRISING and arreſtment fall not by the common debitor? 8 
death, See Adjudication. See Arreſtment. 


CONFIRMATION may be after the diſpmer's death, See 
Confirmation. | | | 


_— 


DE ATH-BE . 
T HE law of death - bed protects every ſort of heir; male or of tale Competent, 


as well as heir of line ; thoſe who are heirs in perſonal rights, as —— 


well as thoſe who ſucceed to infeftments. Stair, 2 5th February 1663, 
Hepburn contra Hepburn. ---- Death-bed takes place in favours of all 
forts of heirs, whether the deſtination be by infeftment, or only in a 
perſonal deed. Home, 26th January 1726, Marquis of Clydidale 
contra Earl of Dundonald. Stair, 4th July 1672, Porterfield contra 
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Onz having become bound in his contract of marriage to provide a If compe- 
certain ſum, and alſo the — during the marriage, to himſelf and un 4 
ſpouſe in conjunct- fee, and to the children to be procreate of the inge 
in fee, did purchaſe an eſtate during the marriage, taking the rights there- 
of to bimftlf, his heirs and aſſignies, and upon death-bed did execute a 
deed, ſettling both heritable and moveable eſtate upon his eldeſt ſon, with 
the burden of certain proviſions in favours of the younger children; in a 
reduction of this ſettlement, at the inſtance of the younger children, u- 
pon the head of death-bed, the Lords were unanimous, That ſeeing 
there was no actual ſettlement of the conqueſt, in terms of this obliga- 
tion, to conſtitute the children heirs of proviſion; they had not the pri- 
vilege of death-bed ; that they were conſtituted creditors by this obliga- 
tion, and in whatever way a ſervice in general as heir of proviſion or 
_ conqueſt may have crept into our practice, it is, ſtrictly ſpeaking, 
inept ; ſuch a thing, while the father is alive, cannot be, and if he 
dies without implementing, the obligation is purified in favours of the 
children, and they have a direct action againſt their father's repreſen- 
tatives to make over the conqueſt in their favours. 16th December 
1738, Campbells contra Campbells. ---- In a fimilar caſe, where one 
was bound in his contract of marriage, to provide the conqueſt to him- 
ſelf and children of the marriage, and where he having granted a ra- 
tional proviſion to his ſecond wife, and the ſame objected to by the 
children of the firſt marriage, not as inconſiſtent with the clauſe of 
conqueſt, becauſe, by ſuch a clauſe, a father is not bound up from do- 
ing rational deeds, but upon this footing, That it was upon death-bed, 
and reducible by them as heirs of proviſion ; the Lords ſuſtained the 
proviſion ſo far as the dead's part did extend, ſeeing it could not 
prejudge the childrens legitim. Stair, 16th, Dirleton, 2oth June 1676, 
itchel contra children of Littlejohn. ----- Upon the ſame footing, 
where one is bound in his contract of marriage to provide a definite 
ſum to the children of the marriage, he may exerce is im 


lied power 
of diviſion upon death-bed. Forbes, 19th July 1706 3 
ö 32 . contra 
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i. - = * Death-bed. 

contra Edmonſton. One who. was bound in his contract of mar- 
riage to provide the conqueſt to the heirs of the marriage, having 

anted a legacy upon death-bed of 500 merks to a ſtranger; the Lords 

found, That the clauſe of conqueſt in the contract of marriage did 
hinder the father to diſpoſe of his moveable eſtate upon death-bed; 
but as this was a deed neither onerous nor rational, the clauſe of con- 
queſt would have ſtruck againſt it, tho the teſtament had been exe- 
Euted in liege pouſtie; and therefore is not contrary to the above deciſi- 


on, finding, That the father may do rational deeds upon death-bed. 
Home, February 1722, Maxwel contra Neilſon of Barncailly. 


— ———_ 


„ Competent The Lords found, That a diſpoſition made in leo, may be redu- 
heir, after che Oed, not only at the inſtance of the apparent heir living at the time, 
immediate ap. but, he dying, at the inſtance of the heir who ſucceeds him. Stair, 
parencheir's 21ſt January 1668, Schaw contra Calderwood. Gosford, Stair, 16th 
| July 1672, Gray contra Gray, ---- One _ death-bed having diſpon- 
| ed his eſtate to his infant ſon, and the heirs of his body, which fail- 
ing, to certain extraneous ſubſtitutes, and the ſon his only child hav- 
ing died without iſſue, in a reduction, at the inſtance of the next heir, 
it was objected, That the privilege of death-bed is not competent to 
a remoter apparent heir, where the apparent heir for the time is not 
leſed. The Lords repelled the objection, and ſuſtained the action at 
the inſtance of the remoter heir. Home, 13th July 1722, Ken- 
nedy contra Arbuthnot. ---- A diſpoſition being granted on death-bed 
to certain truſtees, for the behoof of the diſponer s only daughter, her 
heirs and aſfſigntes, in caſe ſhe live to be married, or attain to the age of 
21 years, which of them ſhall firſt happen, but in caſe of her deceaſe be- 
Fore that time, for behoof of the poor of the maltmen-calling in Glaſgow ; 
and the daughter having died before her majority or marriage, in a 
reduction, at the inſtance of the next heir, the Lords found the di- 
ſpoſition was not only in prejudice of the remoter heir, but alſo in pre- 
Judice of the neareſt heir at the time, ſhe being an infant, and the e- 
ſtate being upon her failure, even in infancy, provided to ſtrangers, 
and therefore reducible ex capite lei. 13th February 1739, Craigs 
contra magiſtrates and malſters of Glaſgow. Es 


Competent A MAN upon death-bed cannot gift away his lying money, further 
„ than his own half or third thereof. Durie, 15th March 1634, Brown 
yy bo "contra Thomſon. = An aſſignation to moveables on death-bed, 
; was found valid, where the cedent had neither wife nor children to 

quarrel the ſame, as done to their prejudice. Falconer, 1 5th March 
1683, Sandilands contra Sandilands. ----- The wife and children can- 
not be prejudged by any deed on death-bed, more than the heir. 
Stair, 10th June 1676, Mitchel contra children of Littlejohn. Foun- 
tainhall, 2gth, January 1679, Aikman contra relict of Boyd.----- 
This found with reſpect to the wife's third of moveables. Durie, 
roth July 1628, Cant contra Edgar. Sums lent out upon herita- 
ble ſecurity, by a perſon in lecto egritudinis, do not prejudge his re- 
lict and children. Harcus, (Executry) March 1683, Mr. James 
Henderſon contra Saughtonhall. OE 


So _ A Rx Dcr Io upon the head of death-bed, is competent to the 
diefunct's perſonal creditors, for he can no more prejudge them by any 
5 | eed 


Q © tm). tons. ou 


creditors. 
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deed done on death-bed, than he can prejudge his apparent heir. 
| Stair, 25th November 1669, creditors of Cowper contra Lady Cow- 
per. — T he contrary found, in reſpect that death- bed is a privilege 

competent to the heir only, or thoſe in his right. Dalrymple; 24th 

June 1714, creditors of Lindſay competing. | 


A aſſignation being quarrelled as done on death-bed; the excep- Death-beq- 
tion was not received, being proponed by the debitor, altho' the bond esd effeQual, 
aſſigned was heretable ; and he alledged, He was not in Zu#o to pay — 15 

to any except the heir, ſeeing the Lords ordained the aſſigney to find challenged by 
caution, to warrant the debitor at the heir's hands. Durie, 12th July b 
1626, Ld. Craigie Wallace contra Wallace. ---- Found it not compe- 
tent for debitors to object to an aſſignation granted upon death-bed, by 
a defunct to his wife, of certain ſums, both heretable and moveable, as 
being in prejudice of the heir and executor, when they themſelves did 
not quarrel the ſame. Durie, 16th February 1628, Robertſon con- 


tra debitors. 


Tux lawof death- bed ſtrikes at moveable bonds as well as heretage, Agaioft what 
ſince for theſe alſo the heretage may be compriſed, and ſo the heir deeds it ſtrikes. 
prejudged. Durie, 7th January 1624, Shaw contra Gray. Bonds 
granted on death-bed, altho' they do affect only the dead's part, yet they 

are preferable to legacies left in the ordinary way, for the defunct is in 

egitima poteſtate, as to the affecting his part, and granting of bonds to 
that effect. Stair, Dirleton, 14th December 1676, Mitchel contra 
Littlejohn.--- The Lords refuſed to ſuſtain a deed on death-bed; diſpo- 

ſing on moveables, in quantum prejudicial to the heir's relief of move- 
able debts. Falconer, 27th February 1683, Earl of Leven contra 5 
Montgomery. Bond ſecluding executors, cannot be diſpoſed of up- 
on death- bed. Home, 12th January 172 5, Mackay contra Robertſon; 

Harcus, (Lectis ægritudinis) 20th July 1688, Pringle contra Pringle. 

A tack cannot be diſponed on death-bed, in prejudice of the heir. 

Hope, (Heir) 10th March 1621, Dunlop contra Dunlop. 


A Woman upon death-bed granted a diſpoſition to one of her ſi- Where the 
ſter's, excluding another who had a right to come in as heir-portioner ; — is 
the Lords repelled the alledgeance, That the alienation was intra fam: 
lam, and found the reduction on the head of death-bed relevant. a6th 
January 1727; Adams contra Thomſon, i 
Four, That a father on death-bed cannot make any proviſion in Bonds of pro: 
favours of his children, altho' unprovided, which — burden the — to Gl. 
heir with payment thereof, and that the maxim was univerſal for 

all, as well children as ſtrangers; Durie, 1ſt July 1637, Lord 
Cranſton Riddel contra Richardſon, Home, July 1721, Foulis of 
Collington contra his ſiſters. | | = | 


Hoa and! in lecto are not hindred to give liferents to their wives, Lifttent is 


otherways unprovided. Stair, 23d February 1665, Jack contra Pol- favours of 4 


lock. But they cannot go above the value of the legal teirce. Stair, ate r hof- 
Dirleton. 21ſt January 1668, Schaw contra Calderwood.-—- A father 
_ death-bed, diſponed his eſtate to his daughter, who was his only 

1d, and her huſband in conjunct fee and liferent, &c, This diſpo- 
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fition being quarrelled by a remoter heir after the daughter's death, as 
to the huſband's intereſt therein; it was argued for the huſband, That 


— 


the diſpoſition, tho upon death- bed, muſt be ſuſtained for his liferent, 


tor S. 


Deedd in fa- : : : 4 
 voursof credi- lands on death-bed, for payment of his debts contracted prior thereto ; 


upon this conſideration, That had it not been for the death-bed-deed 

he would not have failed to 'infeft his wife as heir to the defunct, 
whereupon his liferent would have ariſen to him by the courteſy of 
Scotland ; and therefore, ſince the huſband craves nothing by the death- 
bed-deed but what he would have had, tho' it had never been granted 

the liferent ought to be ſuſtained, ſince the heir ſuffers nothing thereby, 
and, in ſo far as the liferent reaches, was not leſed by the death-bed- 
deed ; which was ſuſtained. Gosford, 16th; Stair, 25th July 1672, 
Gray contra Gray. | | 5 N 


FouNnD; That, conform to the leges burgoium, a burgeſs may alienate 
but that, in this caſe, the heir muſt be firſt required to pay the ſaid 


debts, and to maintain the clinique in lecto. Maitland, 26th March 
1568, Anderſon contra Anderſon. ---- A moveable bond ſuſtained to 


añ apothecary for prices of drugs furniſhed. Durie, 7th Januar 
1624, Schaw contra Gray. The like. Fountainhall, 27th July 


1678, Heriot contra Lyon.-----A bond was ſuſtained, tho' granted on | 
death-bed, being for goods furniſhed. Durie, 13th July 16 32, Pol- 


| locks contra Fairholm.----But, in the ſame cauſe, the Lords repelled an- 


other alledgeance, That another bond by the fame clinique, was for 
furniſhing made to'his father ; for which they refuſed to ſuſtain the 
bond, except it were alledged, That the defunct was heir or executor 
to his father, whereby law would have obliged him to pay the ſums. 
Durie, bid. A diſpoſition being quarrelled as upon death-bed, the 
diſponee alledged onerous cauſes, and condeſcended, That he was cre- 


ditor to the defunct by a clauſe of Warrandice ; the Lords ſuſtained the 
| diſpoſition as a ſecurity of the clauſe of Warrandice ; but, that the 


lands diſponed upon death-bed might not be perpetually burdened with 
that relief, they reſtricted the {ame to diſtrefles occurring within ſe- 
ven years. Stair, Gosford, 1ſt February 1676, Lawrie contra Drum- 
mond. An heretable bond being granted on death-bed, in corro- 


boration of a prior bond for the ſame ſum; which prior one carried 


no obligement to grant a further ſecurity ; the Lords, in a competition 
betwixt an adjudger and this infefter, conſidered, That, tho' ſuch a bond 
would not ſubſiſt againſt an inhibiter, unleſs there had been a previous 
ſpecial obligation to grant it ; yet that ſuch privilege was not compe- 


tent to the heir, or to his creditor, and therefore preferred the an- 


nualrenter. Forbes, 18th, Fountainhall, roth January 1709, Hay 
contra Darling. A party who by contract of marriage was bound 
to provide the children thereof in a certain ſum, having granted a 
bond of proviſion on death-bed to one of them, for a ſum ſome- 
thing leſs than the due proportion, but making no mention therein of 
the ſaid contract of marriage; the Lords here repelled the defence 
of death-bed, and ſuſtained the bond of proviſion. Forbes, 19th, 


PFöountainhall, 20th July 1706, Edmonſton contra Edmonſton. 


Asaxx of lands, tho for a reaſonable price, reduced ex capite le- 
Sale of lands. Fi. Durie, penult, July 1635, Richardſon contra Sinclair. 


A Tack 


66 


ed on death- 


done upon death-bed, tho' alledged to be for an adequate rent, was re- bed. 
duced ; it being pled, That tho' a tack for a moderate endurance; gran- 
ted upon death-bed, may ſubſiſt, as being an act of ordinary admini- 
ſtration, a tack for three nineteen years is a ſpecies of alienation, which 
cannot be granted upon death-bed. December 1733, Chryſtiſons 
contra Ker. 85 | | 


Tux law of death-bed protects the heir, not only againſt alienations, Death. bed. 
but was found effectual againſt the ſuperior, infiſting in a declarator 7 rr 
of recognition, upon an alienation made upon death-bed. Stair, 20th tion againſt 


July 1669, Barclay contra Barclay. the heir. 


A Turok named in a teſtament, with this quality, That he ſhould Naa 


only be liable for actual intromiſſion, was not found to have the bene- ofcutors, 
fit of this quality from the act 1696, unleſs the teſtament was made 

in liege pouſtie. Forbes, MS. 28th January 1714, Watſon contra 
Watſon. | 


A Man diſponing his eſtate to his heir, with a reſerved faculty to Refervedfas 
burden it with a certain ſum; the burden was ſuſtained againſt the heir, — i as 
tho' the faculty was exerced upon death-bed. Stair, 28th June 1662, deach. bed. 
Hay contra Seaton. In a deſtination of ſucceſſion, in favours of heirs- 
male, there was a clauſe bearing, That it ſhould be leiſom to the ſaid 

| Thomas at any time, during his life, to alter the ſame. This was 
found not to validate an alteration upon death-bed; tho' in favours of 
the heir of line. Stair, 25th February 1663, Hepburn contra Hep- 
burn. A father diſponed his eſtate to his eldeſt ſon, reſerving po- 
wer at any time, during his life, to burden it with a certain ſum ; this 
power he exerced upon death-bed, which was found good againſt 
the diſponee, who was heir, ſeeing he had accepted and bruiked by 
the diſpoſition, reſerving this power, to burden at any time during his 

life, which includes alſo death-bed; Stair, Gosford; 22d June 1670, 

Douglaſs contra Douglaſs. The like. Gosford, 16th December : 
1668, Bryſon contra Bryſon. ---- A man in liege pouſtie, having ſub- — 
feribed a diſpoſition in favours of one not alioque Kiens, and in- | 
truſted the ſame to a third party to be redelivered to him upon de- 
mand, and in caſe of his death to be given up to the diſponee ; he re- 
called the faid diſpoſition on death-bed, and in place thereof made out 
two diſpoſitions, the one in favours of his heir of line, of the one half 
of the ſubje&, the other in favours of another relation of the other half. 
The Lords ſuſtained alt this, tho' done upon death-bed, becauſe the . 
firſt diſpoſition; not being a delivered evident, was abſolutely in his 
power; and fince he recalled it ad hunc effeffum, to give his heir of 
line the one half of the ſubject, the heir who was benefited thereby 
could not quarrel the ſame. Stair, Gosford, 25th January 1677, Ker 
contra Kers, ---- A perſon having tailzied his eſtate to a ſtranger, with 
this proviſion, That the diſponee ſhould be bound to pay all his debts 
contracted, or to be contracted, and that ſhould be due at his deceaſe, 
but without the clauſe, Etiam in articulo mortis; and having thereafter 
granted a bond upon death-bed, the Lords found, That the diſponee, 
was burdened with the ſaid quality in the diſpoſition ; and there- 
fore, that he could not reduce the bond as granted on death-bed. 
e „ | Homez 
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Home, 2d Dedember 168 5, Brown contra Congleton.—— A 


muary 1708, Livingſton contra Menzies, 


perſon having diſponed his eſtate to the ſecond ſon of a family, being a 


\ ſtranger, with a power to alter, and with the burden of all debts and 
obligements he ſhould adject at any time in his life, and having ordained 


him on death-bed, by a writ under his hand, to marry a certain Gen- 
tlewoman, otherways to loſe the eſtate, and neglecting to provide it to 
another in this event (whereby it would become caduciary, and belong 
to the king) and he being required to marry, by way of inſtrument, and 
refuſing, whereupon a declarator of his amitting the eſtate was raiſed ; 
tho' this reſerved faculty virtually contained a diſpoſal of heretage on 
death-bed, and alſo was contra libertatem matrimonii; yet the Lords 
found, That the diſponer might, etiam in lecto, burden his diſpoſition 
with what qualities and conditions he pleaſed. Fountainhall, zd Fe- 
bruary 1687, and 25th January 1688, Hepburn of Keith contra old 


Lady Keith and Jane Cockburn. Davidſon having acquired ſome 


lands to himſelf in liferent, and his eldeſt ſon in fee, reſerving to him- 
ſelf power to alter and innovate at any time in his life, etiam in articulo 
mortis; and having, by virtue of the reſerved faculty, made a new di- 


ſpoſition in favours of his ſecond fon ; the eldeſt raiſed reduction there- 
of ex capite lecti. Alledged for the defender, This privilege is only 


competent to an heir, and the purſuer cannot inſiſt in quality of heir. 
Imo. Becauſe, the father was never fiar of the lands. 240. Becauſe the pur- 
ſuer's diſpoſition and infeftment gave him a right to the lands gua di- 


ſponee, but muſt for ever exclude him from making up a title in quali- 


ty of heir. To the firſt anſwered, The father was in effect fiar by 
the reſerved faculty. To the ſecond, The purſuer's infeftment, taken 
in his name when a child, cannot debar him from pleading in his 
natural quality of heir. The Lords reduced the ſecond diſpoſition. 


Fountainhall, Harcus, (Lefus egritudinis) 24th November 1687, 


Davidſon contra Davidſon. But thereafter the interlocutor was 


 Rop'd, and an act before anſwer pronounced for trying if the ſecond 


diſpoſition was made in liege pouſtie, or in leo; and if the di- 
ſponer was ſane mentis at the granting thereof. Upon which the mat- 
ter was ſettled by a tranſaction. Fountainhall, 3d December 1687, 
Harcus, (Lectus ægritudinis) February 1688, inter eoſdem. 
A father having diſponed his eſtate to his ſon, with the burden of all 
proviſions to his younger children, granted, or to be granted; and there- 
after, upon death-bed, having granted a bond of proviſion to one of 
his daughters, the Lords found this bond not reducible ex capite lecti, 


by the heir, who had accepted the foreſaid diſpoſition, and behoved to 


be liable to the burdens and qualities thereof. Fountainhall, Forbes, 
8th February 1706, Bertram contra Wier. ---- A party having made a 
tailzie in favours of ſome others, failing heirs of his own body, but 
bearing this reſerved faculty, That it ſhould be lawful to him at any 
time, during his lifetime, to alter the ſaid tailzie ; which de fafo he 
ſo far did, as to make a new tailzie, only this laſt being done on 


death- bed; the Lords found, That the granter might on death-bed re- 


1 


cal and annul the firſt tailzie, tho' this faculty bore no more but the 


words, At any time in his life, and wanted the clauſe, Etiam in arti- 


culo mortis; judging, That theſe words at any time during his life, 
were oppoſed to death, not to fickneſs. Fountainhall, 2 5th February, 
Fountainhall and Dalrymple, 3 iſt December 1707, Forbes, 23d Ja- 


A Dis- 
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Death he 


A D1sPos1T1oN executed in liege pouſtie, but blank as to the di- — 2 
ſponee's name, found reducible as upon death- bed, ſeeing the diſponee's 4 
name was filled up upon death-bed. Fountainhafl, 18th January 1687, 
Pennicuik contra Thomſon, The like, Stair, 22d June 1678, Bir- 

nies contra Ld. Polmais, | 5 | | 
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A Man being ob2ratus, and thereby forced to ſell part of his lands, What cir- | 
et fearing men ſhould ſcruple to deal with him, becauſe he was kept 3 
dfaſt with the gout, made ſupplication to the Lords to direct _ 
ſome of their number to viſit him, and try his condition; which being 
done, and they reporting, That, altho' he could not uſe his limbs, yet 
that it was a lingring infirmity, and his memory and judgment entire; 
the Lords declared, That the alienation to be made by him ſhould not be 
reducible ex capite lecti. Haddington, 3d December 1608, Gilbert ſup- 
plicant. ----Found, That a husband, twelve or thirteen days before his 
deceaſe, being ſick of a fever and flux, and not coming to kirk or mer- 
cat thereafter, could not infeft his wife in a liferent. Durie, 1ſt Febru- 
ary 1622, Robertſon contra Fleming. A moveable bond, grant- 
ed ſeven weeks before the party's deceaſe, but ſhe being ſick at the time, - 
tho' not of a morbus ſonticus, and not coming thereafter to kirk and 
mercat, was reduced ex capite lecti. Durie, 7th January 1624, Schaw 
contra Gray. A fale of lands made by a perſon paralitick a year be- 
fore his death, and while he was ſound in judgment and underſtanding; 
and in the conſtant exerciſe of managing all his affairs, was yet found re- 
ducible ex capite lecti, unleſs he had come abroad after it. Durie, penult. 
July 1635, Richardſon and Lord Cranſton contra Sinclair. In a 
reduction upon death-bed, it was offered to be proved by the defender, 
That tho the defunct was confined to the houſe, having broke his leg, 
ſo that he could not go to kirk or mercat, that he was, notwithſtanding; 
in perfect health when he granted the bond; which was repelled, 
Stair, 25th February 1668, Dun contra Duns. ----- A running ſore 
was found to be a diſeaſe, whereof one may die as well as of ſickneſs; 
and therefore ſufficient to ſubject a perſon in that fituation to the law 
of death-bed. Fountainhall, 2oth February 1694, Lady Scotſtoun 
contra Drummond. ---- A party having by a Rheumatiſm contracted a 
lump on his back, which diſlocated two of his vertebræ, ſo that he 
kept his bed, and could not walk ſo much as on crutches ; and having 
granted bonds in that condition, the laſt of which was, nevertheleſs, 
more than three years before his death ; the Lords thought it hard to 
fix adeath-bed ſo far back, and that it ought not to exceed a year, and the 
party having died of a fever, that the immediate, not the remote cauſe 
of his death, was here to be conſidered; and therefore, they found 
death-bed not proved in this caſe, and aſſoilzied from the reduction of 
the bonds. Fountainhall, 11th June 1696, Gordon contra Gordon, 
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A D1spos1TION was found to be in lecto, becauſe, tho' the party Reconva- 
went to kirk and mercat, yet he was ſupported. Auchinleck (Diſpo- — 
fition) yth July 1629, Maxwel contra Fairly. --— The defunct having aten 
gone ſeveral times to the mercat, and walked there unſupported, and 
other times abroad, after the dif poſition challenged, ſometimes a- foot, 
and ſometimes on horſeback, this was found relevant to elide the rea- 
ſons of reduction on death-bed, notwithſtanding of his being helped up 

and down ſtairs, and to and from his horſe, and by leading his — . 


31 


218 Death-bed. | 
and that notwithſtanding he continued ſickly till his death. Stair, 
26th February 1669, Pargillies contra Pargillies. It is not neceflary 
to prove, that the defunct went both to kirk and mercat unſupported, 
either is ſufficient. Stair, 28th June 1671, creditors of Balmerino 
contra Lady Coupar. ---- Going free to the mercat, muſt include the 
going free to the mercat-place, and returning back from the ſame not 
being ſupported any part of the way. Stair, Gosford, Vid. In a 
reduction upon the head of death-bed, ſeveral witneſſes deponed, 
That the defun& went vigorouſly to his coach, in which he was car- 
ried to church, and all the way unſupported ; one witneſs deponed, 
That in going down ſtairs the defunct leaned his hand upon a man's 
| ſhoulder; another deponed, That he ſtaggered as he went through the 
| | _ cloſe, and was ſupported by the deponent. The Lords found the deed 
I 1” was done on death-bed, and that the poſitive probation of ſupported, 
| | tho by ſingle witneſſes, was more pregnant than the negative of unſup- 
ported; and they thought the exercing acts of health and ſtrength for 
validating rights, by the help of coaches or ſedans, are ſuſpicious cir- 
| cumſtances, which the party would have avoided had he been able. 
| Harcus, (Lectus ægritudinis) January 168 5, Ld. Luſs contra 
Carden. ---- Two witneſſes deponing, That the perſon alledged ſick, 
was ſupported when he went to kirk or mercat, was found to make a 
full probation, altho' many witneſſes deponed negative, that they did 
not ſee him ſupported ; and found, that domeſtick deeds were not to 
be regarded for proving convaleſcence. Stair, 5th, Gosford, 12th De- 
cember, 1672, Cleland contra Cleland, Stair, gth January 1673, Ni- 
col contra Johnſton. | | 


Other cir- IN a proof of death-bed, it was found, That the defunct's private 
cuntances © way of going abroad, tho' unſupported, was not equivalent to fi go- 
leſence, equi- ing to kirk and mercat. Stair, 7th February 1671, Laurie contra 
vaienr©0 890g Drummond. In a queſtion of death-bed, it being proved, That the 
mercat. defunct himſelf conſtantly put on his own clothes, walked up and 

| down his houſe, convey'd ſtrangers to their chambers, freely without 

help or ſupport, and in the ſame manner went down with others to 
ſee them take horſe; made ſeveral accompts and - bargains, and fre- 
quently play'd at cards: All this was not found relevant to infer health, 
or equivalent to the going to kirk and mercat. Stair, Gosford, 28th 
June 1671, creditors of Balmerino contra Lady Coupar, ---- In a re- 
duction ex capite lecti, it being proved, That at the date of the diſpo- 
fition, the granter had a gout and palſy, of which he never recovered, 
but that he walked unſupported about his doors after the date of the 
deed, and managed his buſineſs diſcreetly, and that, at two different 
times, he rod ſeveral miles from his own houſe, and made bargains ; 

vyet all this was not found equivalent to his going to kirk and mercat ; 
it being pled, That equipollent acts are not to be ſuſtained, unleſs hav- 
ing the eſſential qualities of being at kirk and mercat, viz. performed 

before many indifferent witneſſes. Harcus, (Lectus egritudinis) 
February 1683, younger daughters of Mountainhall contra the eldeſt. 
In the reduction of a diſpoſition of ſome heritable ſums made by a 
quaker ex capite lecti, the Lords ſuſtained the following yualifications 

fufficient to elide the reaſons of death-bed, That the diſponer had, ſe- 
veral weeks after the diſpoſition, ſitten in his ſhop, and fold his goods, 
and that he had walked before his ſhop-door, and bought a ſuit of 


clothes 


ww 


Death-bed. 


clothes in the next ſhop, ſeeing, he being a quaker, was not obliged to 

go to church to ratify his deed. Harcus, (Lectus ægritudinis) 

February 1683, William Livingſton contra Janet Goodale. -In a re- 
duction ex capite lecti, the Lords refuſed to ſuſtain the following acts 
as equipollent to the party's going to kirk and mercat, viz. That he, 
after the diſpoſition, came down a very rugged way near Stirling; 
without help, and there took coach; and travelled four miles to Al- 
loway, where he died. Fountainhall, Harcus, (Lectus ægritudinis) 
25th November 1687, Keirie contra Craigengelt. The following 
acts to prove reconvaleſcence ſuſtained equivalent to going to kirk and 
mercat, vig. going from Edinburgh to Inverkeithing, to affiſt at the 
election of a commiſſioner to the parliament, ſpending the whole day in 
a boat at ſea in the way of diverſion, walking in the Lady Home's 
ards, and viſiting prifoners in the tolbooth. Fountainhall; 2 1ſt Fe- 
— 1694, Tilliheven contra Innermaith. 


In a reduction upon the head of death- bed, it having come out in the Going © 
| proof, That the defunct, after granting the diſpoſition quarrelled, had my _ $ * 
come in to Edinburgh from his country ſeat, ſome few miles diſtant, INE 

went to the croſs publickly betwixt twelve and one; and walked there 
half an hour unſupported, converſing with people of buſineſs and o- 
thers: It was objected, That the croſs of Edinburgh is no mercat- 
place. The Lords found, That the defunct was at the mercat-croſs 
of Edinburgh, in mercat time of day, and walked there a conſide- 
rable time unſupported; and therefore repelled the reaſon of reduction. 
29th July 1736, Earl Roſeberry contra his ſiſters, 5 
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In a reduction upon death-bed, it is not neceffary to condeſcend u- The parties; | 
pon a particular diſeaſe. Stair, Gosford," 28th June 1671, creditors of lar diſeaſe 


need not be 


Balmerino contra Lady Coupar. libelled. 


* 
5 
; 
f 
iN 
1 
* 
65 
* 
a 
N 
Kt 
80. 


Wore 
— I — e. b —— 7 Ne rl — * * 3 de ind — 
of <a 7 * If * _ . 7 4 — »4 - — RA. * = 
7 4 4 r AS WI 
2 N 5 


aw af 


2 


A Max having been many months ill of a Tympainites, and, while Ad 4th, 
under the diſeaſe, having ſigned a diſpoſition, after which he did not live Fr. 2696. 
bo days, but died of the ſame diſeaſe, yet went unſupported to kirk and 
mercat after granting the writ ; the Lords finding the going to kirk 
and mercat clearly proved; ſuſtained the diſpoſition, and aſſoilzied 
from the reduction ex capite lecti. Fountainhall, 5th December 1711, 


Crawford contra Brichen. 


— 
A hy 2 a 


p , 2 5 
e , e - 
ESR une} _— 
bo bt tt rr oi a 8 

8 5 a 


AMA upon death-bed diſponed his eſtate to his daughter (appa- Apparete.., 
rent heir) and her husband in conjunct-fee, which failing, to her hus- Þcir's conſent, 
band's heir; the daughter and her husband bruiked the ſubject ſeve- 
ral years, and never reclaimed or raĩſed any proceſs againſt this death- 
bed-deed ; yet this poſſeſſion of the apparent heir, being under the in- 
fluence of her husband, was fiot found an homologation to debar a 
poſterior apparent heir from quarrelling the ſame. Stair, 16th July 
1672, Gray contra Gray,----A man having made a diſpoſition on death-" 
bed in favours of his heir, and failing of him to ſtrangers, after the heir's 
death, the ſame was quarrelled by the next apparent heir, who con- 
tended, That the law of death-bed was introduced,” for ſecuring not” 
only the immediate apparent heir, but the whole heirs indefinitely. 
Anſwered, The conſent of the immediate apparent heir has ever been 
held ſufficient to bar any other heir from quarrelling ; and here the, 
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I Death-bed. 


deed being in favours of the immediate apparent heir, muſt be held 
equivalent to his conſent. The Lords conſidered, if the fon, who was 
inſtitute, had been of age, accepted and entred to poſſeſſion, there might 
have been ſome doubt how far the remoter heir could be permitted to 
challenge; but the inſtitute here being an infant, and who outlived his 
father but a ſhort time, they ſuſtained the remoter heir's intereſt and title 
to purſue this reduction. Fountainhall, 2 5th December 1696, Power 
contra Deans. ---- An heir-portioner, in her contract of marriage, hav- 
ing accepted a proviſion, in lieu of all ſhe could ask or crave through 
her father's deceaſe, as this did. not bar her from ſucceeding as heir ab 
inteſtato, fo the father, having diſponed an heritable ſubject upon death- 
| bed, it was not found to bar her from quarrelling the ſame, tho' it was 
pled to be equivalent to a conſent to the death-bed-deed ; . for the diffe- 
rence is great betwixt impowering one antecedently to do a deed, which 
the law condemns as wrong, and acquieſcing in it after it is done. 13th 
November 1728, Reids contra Campbell. A perſon in liege pouſtie 
took an obligation in writing from his preſumptive heir, not to quarrel or 
impung, on the head of death-bed, any deed or ſettlement which he ſhould 
make, but, on the contrary, to ratify and approve the ſame; In a redu- 
ction ex capite lecti, at the inſtance of this preſumptive heir, of a 
death-bed-deed granted by the predeceſſor in his prejudice, the ſaid o- 
bligation was objected to him by way of defence, and the maxim urg- 
ed, wnicuique licet favori pro ſe introducto renunciare. It was an- 
ſwered, Imo, The law of death-bed was introduced for a protection to 
dying perſons, to guard them from the artifices of cunning men; for 
if the heir's intereſt were only concerned, this conſideration would 
extend to alienations in liege pouſtie, as well as upon. death-bed. 240, 
The heir is not at liberty to-refuſe his conſent in ſuch a caſe; and if 
metus carceris be a good ground for avoiding an obligation, metus ex- 
© baeredationts is much ſtronger. The Lords repelled the defence, and 
found this antecedent conſent not ſufficient to bar the heir from quar- 
relling the death-bed-deed. 4th December 1733, Inglis contra Ha- 
milton, alias Inglis of Murdiſton. | 


Y RATIFICAT ION upon oath of deeds on death-bed, made by the 
| ratification u- granter, hinders not the heir to quarrel the ſame. Falconer, 27th 
pon oath. February 1683, Earl of Leven contra Montgomery. 


ras Rr Dcr rox upon the head of death- bed takes only place in time 
this reduction Coming, and not guoad bygone fruits and annualrents intrometted with 

by the diſponee. Fountainhall, 11th December 1677, Lockhart 
contra legatars of Lockhart his brother. 5 


Queuater Ax obligation granted by a man under ſentence of death, was found 


— no better than one granted on death-bed. Haddington, 
Cant contra Rae. The like. Harcus, (Summons) March 1685, 
Hary Graham contra Douglaſſes. + HER | 


No recourſe upon a death-bed-deed againſt the dead's part; See | 
Quod potuit non fecit. 5 . | | 


THE 


Debitor and Ci 2 
TH E heir's perſonal creditors, if intitled to inſiſt in a redudtion us 
pon the head of death-bed, See Perſonal and Tranſmiſſible. 


DEEDS on death-bed, how far probative. See Provf. 
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O-DEBIT ORS bound conjunctly and ſeverally, whether as 
A LU co-principals or co-cautioners, if any one pay the debt, he is in- þ. —_ 
titled to relief off the reſt, qura de jure inet. Stair, 19th June 1662, birors, and if 
Wallace contra Forbes. Stair, 28th June 1665, Monteith contra An-tbecreditor, us 
derſon. Dirleton, 12th December 166 5, Ferguſon contra Moir. Stair, f, bond te 
Dirleton, 27th January 1675, Monteith contra Rodger. Gosford, 5th aſſign, in or- 
July 1677, M*Millan contra Smillie. 85 | 3 _— — 
A CAuT1oNER, upon payment, craving aſſignation againſt his 
co-cautioner, the Lords found the creditor not obliged to aſſign, the 
cautioner being ſufficiently ſecured in law by his action for relief. 
 Newbyth, Stair, 1oth July 1666, Home contra Crawford. Foun- 
tainhall, alt. December 1697, Rae contra Panton. ---- Tho' ſome cre- 
ditors, when getting payment from cautioners, are ſo ſcrupulous, that 
they will not grant an aſſignation, and to which they cannot be. forced 
by law; yet a diſcharge to a cautioner operates the ſame effect, quoad 
his Relief, that an aſſignation would do, except as to a ſummary charge 
and preſent execution. Fountainhall, 12th December 1695, Wood 
contra Gordon. A cautioner in a ſuſpenſion being diſtreſſed on a | 
decreet, may demand aſſignation, not only againſt the principal for 
whom he was cautioner, but againſt the whole cautioners in the origi- 
nal bond. Gosford, 7th November 1676, Rigg contra cautioners of 
Broomhall. ---- A perſonal creditor adjudging, tho' he be bound to ac- 
cept of payment from another perſonal creditor, yet cannot be forced 
to grant an aſſignation, but a diſcharge only: But here the Lords declar- 
ed, that they would take into conſideration how far the refuſal ſhould 
cut off the accumulations. Fountainhall, 14th February 1702, Hay 
contra Tweedie. | | 3 
A Box p granted by a principal and two cautioners, being aflign'd 
only in ſo far as might be extended againſt the principal debitor and one 
of the cautioners; action of relief of the half thereof, was found com- 
petent to the diſtreſſed cautioner againſt his co-cautioner, notwith- . 
ſtanding the reſtriction of the aſſignation, which ſcreen'd him only 
from the direct action at the aſſigney's inſtance, but could not evacuate 
the implied obligation of relief among cautioners. Forbes, 12th, Foun- 
tainhall, 27th February 1712, Scot contra Dutcheſs of Buccleugh. 
ALTHo” an annualrenter may diſtreſs any part of a tenement af- 
fected, for the whole annualrent, yet the Lords found, That the heri- 
tor of that part might ſeek his relief off the reſt of the lands affected, 
and off the — thereof, pro rata; and this, both for bygones alrea-. 
dy paid, and for all years to come. Durie, 26th June 1635, Grieve 
contra Hepburn. Stair, 22d June 1671, Lord Balmerino contra Ha- 
nulton. ---- An annualrent being payable out of two tenements, which 
| | $: came 
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came afterwards into the hands of two different ſingular ſucceſſors, it 
was found, That the annualrenter might uplift the whole out of any 
one of the tenements, aſſigning againſt the other for relief. Stair, 26th 
June 1662, Adamſon contra Lord Balmerino. ---- The like. Foun- 
tainhall, 25th November 1708, inter eofdem. „ 

A MAGIST RATE upon his negligence in ſuffering a debitor to e- 
ſcape out of priſon, being condemned to pay the debt, has no recourſe 
againſt the cautioners, whether he obtain from the creditor a diſcharge 
only, or be aſſigned to the debt, becauſe: he is liable ex delicto, and 
comes in place of the principal debitor. Stair, Dirleton, 24th January 
1668, magiſtrates of contra Earl Findlater.----The like found 
with regard to a granter of a bond of preſentation, who having 
paid the debt, upon failing to preſent the perſon of the debitor, and 
taken an aſſignation, was not found entitled to relief againſt the cauti- 

oners in the original bond. February 1731, Graham contra 
Little. Yet two perſons being found liable in ſolidum to pay a fine, 
the Lords decerned the creditor, upon payment by one, to affign againſt 

the other for the one half, becauſe otherways the law does not furniſh 
relief betwixt corre; who are liable ex delicko. Fountainhall, 1 5th 
July 1680, Anderſon contra Blackwall and Stirling. 

Two parties granting a bond, and thereafter one of them granting 
a bond of corroboration, mentioning the former as granted by them 
two, but no mention which was principal which cautioner, and the 
the heir of the debitor of the bond of corroboration being purſued 

_ thereupon, the original bond, to which it related, being amiſſing, the 
Lords, in reſpect of the creditor's negligence in loſing the firſt bond, 
whereby the defender was cut out of his recourſe againſt the heirs of 
the other obligant, aſſoilzied the defender from the one half of the 
debt, and declared, if he would burden himſelf with the proof, that he 
was only cautioner, they would aſſolzie him from the whole. For- 
bes, 23d, Fountainhall, 24th July 1708, creditors of Nicolſon contra 
Earl Balcarras. Ds 


A preſerable A PARTY having granted an heritable ſecurity on his eſtate to his 
ereditor can do brother, for his relief of what debts he was then owing him, and of 


e _anbitraly {ll others he ſhould be reſting him thereafter; the Lords found, That 


deed to pre- 


fer one ſecon- Other creditors having thereafter adjudged, the brother could not, poſte- 


e rior to the adjudications, acquire any debts due by the common debi- 
tor, in prejudice of the adjudgers. Bruce's, MS. 25th July 1716, 


Menzies contra Clark. 


A LirgrenTRIX, by annuity, being infeft in two ſeparate ſub- 
if he rake his jects, one of which was alſo affected by a ſecond infeftment, the Lords 
Pay one ſubject declared they would ordain the liferentrix, either to aſſign her right u- 
he is bound ro POR payment, or to do diligence firſt againſt that ſubje& in which the 
— to the ſecondary creditor had no intereſt. Fountainhall, iſt February 1693, 
Fire: in order Bady Gunſgreen contra Lauder,----In a competition, an adjudger, ſub- 
to operate re · jected to an inhibition, offering to purge, by payment of the debt, 
nl. The creditor was found obliged to aſſign his inhibition, but not in ſo 
far as it might be prejudicial to other debts in his perſon. Stair, 19th 
ly 1672, Chieſly contra Hay. The like. Stair, Gosford, 11th 
Februaty 1676, Bruce contra Mitchel. A creditor * preferable 
| over two tenements, and a ſecondary creditor having a right only over 
| | one 


; A 


r 2th. 


Debitor and Creditor. 
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one of them, in that ſituation the preferable creditor, for a ſeparate 


debt, adjudged both tenements ; it was found, That the catholic cre- 
ditor was not obliged to diſpone to the ſecondary creditor in prejudice 
of his adjudication exiſting before the date of the proceſs. Stair, 6th 
November 1678, Miln contra Hay.----In a competition betwixt a 
liferentrix, whoſe infeftment reached over half of the ſubject; and a 
creditor, whoſe infeftment affected the whole, and was prior to that of 
the liferentrix, and who had alſo an adjudication, but poſterior to the 
liferent-right ; ſhe. craving, that he might be decerned to aſſign her as to 
one half, in regard the other was ſufficient to pay him his annualrent ; 


the Lords thought, That if he acquired any ſuch adjudication leſs pre- 


ferable poſt litem motam, he might be reputed in mala fide to make uſe 
of ſuch right to impede his aſſigning to the liferentrix, but if he had 


got it before, then there was no law hindring him to do the fame, and 


to cover it by his better right; and ſo the Lords refuſed: to decern him 
to aſſign the liferentrix againſt the other half in prejudice of his adju- 
dication. Fountainhal!, 4d January 1696, Scotland contra Bairdner. 


---- An affignation to ſome goods, by a bankrupt to his creditor, in ſe- 
curity and payment, being reduced, upon the act 1696, by another 


creditor, and the reducer at the ſame time arreſting in the affigney's 
hands, and purſuing a furthcoming ; the aſſigney was contented to 
make the goods furthcoming, but craved aſſignation from the pur- 
ſuer to his cumulative ſecurity by . adjudication, in ſo far as he ſhould 
pay, that ſo he might operate his relief out of the common debitor's 
effects pro tanto; the Lords found this relevant, and ordained the 
purſuer to aſſign, but with this expreſs quality, That the purſuer 
ſhould be preferred your his debt, and the aſſigney ſhould not com- 
pete with him for the ſame. Fountainhall, Forbes, 19th December 


1705, Reid contra Man.----A party having two infeftments of annual- 


rent, one prior, and another poſterior to the infeftment of another 
creditor, whoſe infeftment was only of a part of the lands, he who had 
the firſt and third, being infeft in the whole, and taking up his 
annualrent out of that part only wherein the other ſtood infeft, 
whereby that other was diſappointed ; and therefore, craved: in a pro- 
ceſs to be aſſigned to a proportion, &c. The Lords found, That 
where a poſterior creditor pays a prior out of his own money, he has a 
title to demand aſſignation; but if he leaves him to get his payment 
out of the debitor's means, the catholic creditor is not obliged to aſ- 
ſign, but with a quality and reſervation, that it ſhall not prejudge his o- 


ther debts and rights, tho poſterior to the party's right who craves the 


aſſignation. Fountainhall, Forbes, 21ſt December 1710, Pitcairn 
contra Haliday. ---- Brigadeer Preſton, purchaſer of the eſtate of Val- 


leyfield at a publick roup, offered to the Lords a fcheme for drawing the | 


price, wherein it appeared, 'Fhat he had right to ſome debts preferable 
cover the whole eſtate, and to others preferable over particular parcels ; 
and pretending to exhauſt the remanent price of the ſeparate parcels 


affected by his catholic debts, in order to bring in the other debts pur- 


chaſed by him, preferable, as ſaid is, upon particular parcels. This was 


oppoſed by colonel Erſkine, who alledged, That the catholic debts, - 


eferable upon the whole eſtate, ought to be taken out of the whole 


ho of the price, whereby the price of every particular parcel of the e- 
ſtate would be diminiſhed 1 and he, the colonel, of conſe- 


e of the remanent price; whereas, 


quence, would draw ſome 
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the brigadeer's ſcheme, he vas entirely excluded. The Lords found 


the brigadeer might exhauſt the price of any part of the eſtate, by his 
ſovereign rights affecting the whole, and that he might make the 
beſt uſe he could of his rights, provided the ſame were not acquired or 
made uſe of in emulationem of the colonel. Dalrymple, Bruce, 22d 
February 171 5, brigadeer Preſton. contra colonel Erſkine. A credi- 


tor, ranked in the ſecond place, did, after the ranking, purchaſe in the 


preferable debt, and having theſe two rights in his perſon, he became 


purchaſer of the eſtate at a publick fale, and gave bond for the price, 
payable to the creditors as they were ranked; the preferable debt pur- 


chaſed in by him, as faid is, did not only reach over the lands purcha- 
ſed by him at the publick roup, but alſo over a ſeparate ſubject belong- 
ing to another. The fact was, That the price of the lands, fold publickly, 
was but ſufficient to anſwer the preferable right ; and therefore, the 
purchaſer, willing to bring his ſecondary claim within the price, cra- 
ved payment of his preferable right, entirely out of the ſeparate ſubject; 


vrhich the Lords refuſed, and found, That the {aid debt, being in the 


perſon of the purchaſer of the lands, upon which it was ranked primo 
loco, which purchaſer granted bond for payment of the price to the 
creditors as ranked, the ſaid debt became eo ipſo extinguiſhed confufione, 


and could not revive to be a charge upon the ſeparate ſubject. 13th 


June 1729, competition betwixt Mr. Henry Ramſay and the bank of 
Scotland. 8 | 
A CREDIToOR by bond, wherein three perſons were bound as co- 
nm the firſt arreſter of a ſubject belonging to one of his de- 
itors, was found not obliged to aſſign his bond to the other arreſters for 
recovering from the other two co-principals the ſuperplus paid to him 
out of the common debitor's effects, more than his third ſhare, altho' 
relief of two thirds was competent to the common debitor himſelf a- 

gainſt theſe co-principals. For this reaſon, That the creditors poſtpon d 
might affect the ſaid relief by diligences. Forbes, 24th February 1708, 
Kennedy contra Vans and Crawford. Robert Scot ſerved heir in 
general, and confirmed executor qua neareſt of kin to Sir William Scot 
of Harden, conveyed all ſubjects heretable and moveable that he 
had right to by theſe titles. to Ker of Chatto. Some of Sir Wil- 
liam's real creditors, infeft in his land-eſtate, having alſo affected by 
diligence their debitor's other effects, conveyed, as ſaid is, to Ker of Chat- 
to, were in a competion preferred to the diſponee. Ker thus excluded 
by the preferable creditors, demanded aſſignation to their debts and di- 
ligences in order to affect the real eſtate. It was anſwered for the cre- 
ditors, That no perſon is entitled to demand aſſignation unleſs againſt | 
his own debitor's effects. The Lords found, That in ſo far as Sir Wil- 


| liam Scot's creditors, are either paid out of his eſtate or out of his other 


effects, they are not bound to aſſign their debts and diligences in fa- 


vours of Chatto. Forbes, MS. 29th June 1714, Scot contra Ker.---- 


an heretable bond for the ſum of 2000 L. out of the ſaids lands, 
in favours of Irvine of Logan, whereupon the creditor was infeft the 
ſame year. Thereafter, the ſaid Ruſco granted a diſpoſition of the 
lands of Borgue in favours of his ſecond ſon David Blair, reſerving a 
faculty to alter, but which faculty he afterwards renounced in his 
ſon's contract of marriage; M*Guffock of Ruſco being overcharged with 
debt, his eſtate, in the year 1727, was brought to a fale, and the faid Ir- 


In N 168 5, M Guffock of Ruſco, heretor of the lands of Borgue, 
grant 
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Debitor and Creditor, 


vine of Logan, who had adjudged all his debitor's lands for the above- 
mentioned debt of 2000 L. was ranked as a preferable creditor ; and, 
upon his drawing payment, it was demanded by the other creditors, 
That he ſhould aſſign them to his infeftment upon the lands of Borgue. 
This was oppoſed by the relict and children of Borgue, upon this e. 
dium, That by Ruſco's diſpoſition to his ſecond ſon, and after conſent 
in that ſon's contract of marriage, he became bound to warrant the ſaid 
lands; the conſequence whereof was, That had Irvine of Logan drawn 
his whole ſum out of their lands, they muſt have been entitled to de- ; 
mand aſſignation againſt Ruſco, bound to them in warrandiee. An- 
ſwered, Ruſco was never bound to warrant againſt Logan's debt; the 
diſpoſition was under a reſerved faculty to contract debt, alter, and di- : 
ſpoſe of the eſtate, &c. and ſuppoſing the fon had paid the debt, he 1 
could never have diſtreſſed his father for the ſame; and conſequently | TE 
an aſſignation would have been fruitleſs ang ineffectual; nor did the _— 
father's after conſent in his ſon's contract of marriage, which implied a | 
renounciation of his faculty, alter the caſe : For this could not he drawn 
to import an obligation upon the father to warrant or relieve his ſon 
of the foreſaid debt. The Lords refuſed the aſſignation. Janu- 
ary 1729, Creditors of Ruſco contra relict and children of Blair of 
Borgue. Mrs. Dalglieſh, creditor to the Earl of Roſeberry, arreſted 


- 


— 


— 8 « F 
— * ; — a — r 0 — R 2 * now : 2 
e P egg png * ITN . 0 . AA — 1 5 , a by = 
Gp tries Nene maar 2 — —— CIT — — 3 2 — Pe FAS: = 2 ws Jie AS VE ED IWATTDSx x ts mary ARTS 
— "R777 OS 3 . e 237 $4, Yo Mp ep J * [> + 5 = 4 \ 
l eee 2 Y Dy: 3 424 >= oY e So oe OY an EA r CENTS ee = 


— 
N = 
. = — * 
Yd - . IIS 
LIE Ide ENS * 
= IK pK 
— i 8 


— — 


. i Try OATS ATR a” ABR TRA > oo e 
— £ - — qr —— — 22 ——— — — 


the rents of his eſtate in the tenants hands, as alſo a perſonal bond of 115 
his, in the hands of Alves the debitor; thereafter the ſame rents were Js 
arreſted by Blair another creditor, who, by decreet of furthcoming, 40% 
was preferred ſecundo loco on that ſubject; laſt of all, the common 1 
debitor granted aſſignation of Alves his bond for oneroys cauſes to 1 
Robertſon ; the debitor in the bond raiſed a multiple-poinding, 3 


wherein the arreſter was preferred to the aſſigney. Robertſon the | 
aſſigney, whoſe ſubject was thus carried away by Mrs. Dalglicſh the | = 
arreſter, demanded an aſſignation to the arreſter's debt and diligence, _— 
in order to operate his relief out of the other ſubje& affected there- 

by, ſcilg. the rents of the eſtate in the tenants hands. Againſt this 

demand, Blair, the ſecond arreſter of that ſubje&, appeared for his in- 
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tereſt ; it was pled for him, That he could not be prejudged by the = 
common debitor's aſſigning to Robertſon. It was anſwered, That the | 1 
common debitor remained fiar of the bond, juſt as much after Blair's | | 1 
arreſtment as before, the arreſtment not affecting the bond; and there= | 48 
fore, his aſſignation to Robertfon was valid and effectual in law, and | 1 


did infer an obligation upon the catholic creditor, chooſing to draw ; Wo 
his payment out of a fund that now no lohger belonged to his de- 1 BM 1 
bitor, to aſfign for a total relief. Replied for Blair, That the bond - 
being affected by the preferable arreſtment, was made litigious ; 
and therefore, ſtill to be confidered as remaining in the perſon of 
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the common debitor. The Lords found, That Mrs. Dalgliecſh was i 
not obliged to aſſign to the aſſigney Robertſon, in prejudice of Blair's 6 
arreſtment. 12th June 1730, competition betwixt Robertſon and 9 
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Blair. George Gordon lent 1000 merks upon bond, conjunctly 
7 and ſeverally, to Kincaid and Suittie, Kincaid got the money, and 
gave Suittie a bond of relief; upon this bond, after the term of pay- 
ment, diligence was done by horning and inhibition. Thereafter 
Kincaid, Suittie and Johnſton, conjunctly and ſeverally, granted bond 
of corroboration, containing a clauſe, obliging the other two to re- 
Jeve Jobnſton as their cautioner. Johnſton after this; and after ex- 
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iſtence of the inhibition, lent Kincaid, the common debitor, 100 IL. 
Sterling by an heretable bond. Laſt of all, the faid Johnſton paid 


the debt wherein he was caution er, and took from Gordon the cre- 


ditor aſſignation to the debt and diligence, and infiſted againſt Suittie 


for relief. In this proceſs the queſtion occurred, Whether Johnſton 
was bound to aſſign the inhibition to Suittie upon payment? John- 
ſton pled, That the inhibition ſtri king againſt his heretable bond, 
the law did not oblige him to aſſi gn againſt himſelf. Suittie con- 
tended, That this rule holds not betwixt cautioners, who ſeeking 
relief of one another, are bound in ſtrict law, from the nature of the con- 
tract, to aſſign. The Lords found no neceſſity upon Johnſton to aſ- 
ſign the inhibition. 12th November 1730, Johnſton contra Suittie. 
---- A wife conſenting; to infeftments of annualrent upon her jointure- 


' lands, the annualrenters, after drawing their payment, muſt aſſign her 


tor's paſſing 


to any other ſubje& in which they are infeft, in order to relieve her 
of what ſhe ſuffered by yielding them the preference. Home, 17th 
February 1727, competition Sinclair of Southdun with my Lady 
eith. | | ; | | | 

* 


A CAUTI1oNER in a contract of marriage, being purſued by the re- 


Ike credi- lict, her claim was found compenſed and extinguiſhed by the ſums and 


ſhe had confirmed in her husband's teſtament; and, that altho' 


from his ſepa qiyers of them were evicted from her by ſentences at the inſtance of 


tate ſecurity, is 


a liberation to his creditors, in regard ſhe was entitled to have pled a preference to the 


the cautioner. 


creditors upon her contract of marriage, and neglected to do it. Du- 
rie, 4th July 1628, Hamilton contra Biſhop of Galloway's relict.----A 
creditor having apprehended the principal debitor upon a caption, and 
kept him ſome days in the meſſenger's hands, and thereafter ſet him at 
liberty; this was not found ſufficient to liberate the cautioner : It was 
yielded, That a creditor can paſs from no conſummate diligence or ſe- 
curity to diſappoint the cautioner's relief, but he may begin, without 
being obliged to finiſh any diligence : Thus, tho' he take out a horn- 
ing, he is not bound to charge or denounce, or take out a caption, or 
put that caption in execution; and if there were not a diſcretionary 
power left to the creditor, it would be the occaſion of moſt unmerci- 
ful diſtreſs; neither is there any thing more uſual than for the creditor to 
ſtop when the meſſenger has touched the party, and to take a bond of 
preſentation, or ſuch other ſecurity as he can obtain. 21ſt January 
1729, M' Millan contra Hamilton of Oliveſtob.----The like. 16th July 
1730, Grahams contra Little.---There being a clauſe in a wadſet-right, 
That in caſe the wadſetter ſhould think fit to take poſſeſſion, both principal 
and cautioner ſhould be free of annualrent during the years of his poſ- 


ſeſſion; andthe wadſetter, after being ſeveral years in poſſeſſion, volun- 


tarily quitting the ſame, without any intimation made to the cautioner, 
the cautioner was found liable for annualrent in time coming, from 


the date of the proceſs, but not for bygones. Gosford, 24th June 


1670, Robſon contra Campbell of Kilpont. -—- The creditor having 
conſented to the relaxation of one of the cautioners, after he had de- 
nounced him, and thereafter, in common with ſome other creditors, hav- 


ing obtained a gift of his eſcheat, but heing excluded in a proceſs, in re- 


ſpect of his faid conſent, in a charge againſt another cautioner for the debt 
which was ſuſpended, the Lords found the charger liable to make up the 
damage ſuſtained by the ſuſpender, by his the charger's conſenting 

| 7s ; | to 
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Debitor and Creditor 237 


an atlas the co-cautioner. Dalrymple, 25th January 1717; Wallace 
of Ingliſton contra Lord Elibank. = 


Tue creditor getting payment from a cautioner, was not only oblig- Muſt affigr 


every ſeparate 


ed to aſſign him for his lief againſt the — but likewiſe was ſecurity he 
decerned to convey to him a ſeparate ſecurity, which he had obtained di for the 
ex poſt fatto for the ſame debt. Stair, 10th January 1665, Leſlie | 


contra Gray. ' 


A CREDITOR of a tenant's having arreſted corns belonging to his For the cau- 
debitor in a third party's hand, a cautioner in the tack, who had been mag hn 
forced to pay the tack-duty to the ſetter's creditors, appeared in the from the ſepa- 
furthcoming, and pled preference upon the right of hypotheck. An- 3 

ſwered, The right of hypotheck was extinct by payment of the ed to him; 

rent, the cautioner having demanded no aſſignation of the ſame from 

the ſetter. Reply'd, What a party is bound to do, the law holds as 

done : Here the tack-duty was drawn out of the cautioner's hands by. 

the ſetter's creditors, ſo that there was no opportunity to demand aſſig- 

nation from the maſter ; the law ſupplies this, and the cautioner pleads 

upon his legal aſſignation. The Lords preferred the arreſter, in re- 

ſpect. the cautioner had not an actual aſſignation from the ſetter to the 
tack-duty and hypotheck. February 1735, Garden of Troop con- 

tra Dr. Gregory, Pe 


A CauT1oNneR, upon paying the debt, having obtain'd an eaſe One entitled te 
from the creditor, the, Lords inclin'd to think, That he ought to com- i. grein 


municate the ſame to the principal debitor, yet they allowed him to payment, can 


be further heard thereupon, Fountainhall, 6th February 1702, Ha- dae nothing | 


but the tranf- 


lyburton contra Halyburton. —-- A cautioner tranſacting the debt for a add fum. 
leſſer ſum, and obtaining aſſignation, was found only to have relief a- 
gainſt his co-cautioner for half of the ſum paid by him upon the tranſ- 
action; for being engaged in a mutual relief, like partners in a ſociety, 
they ought to do every thing toward the common intereſt, Stair, 2 
July 1672, Brodie contra Keith.---The contrary had been found. Stair, 
8th July 1664, Niſbet contra Leſlie. The ſeller being obliged to relieve . 
the purchaſer of the compoſition for his entry to the lands; it was found, 
That the purchaſer could have no claim, if the compoſition was re- 
mitted to him by the ſuperior, albeit he got it for other good ſervices. 
Stair, 4th February 1662, Lord Elphingſton contra Sir Mungo Mur- 
Tay. - A procurator-fiſcal, by the judge's written warrant or mandat, 
having ſummarily poinded ſome goods without a preceeding charge 
or precept of poinding, and the fiſcal being chereon purſued for the 
ſpuilzie, which he could not deny upon oath, and being decerned by 
the Lords for the value and violent profits, amounting to a vaſt ſum, 
Jo that he was forced to tranſact and take an aſſignation, and then pur- 
ſue the judge, by whoſe warrant he acted, to refound his damage; 
the Lords found, That the fiſcal could not recur in warrandice for 
more than he paid himſelf, with the expences of this proceſs. Foun- 
tainhall, 24th January 1712, Gordon contra Agnew. --—-- A par- 
ty ?anquam quilibet buying debts, is not bound to communicate the 
caſes to the debitor. Durie, gth February 1639, Hamilton contra 
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Declarator. 
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RELIEF among correi debendi, whether in ſolidum, or only pro 
rata. See Solidum & pro rata. vl | 


RIGHTS affecting the ſubject acquir d by the diſponee, cannot be 
extended againſt the diſponer bound in wdFrandice, further than to 
pay the tranſatted ſum, See Mutual Contratt. A 


SUPERIOR taking p gift of recognition, &c. how far he can 
extend this againſt his vaſſal. See Jus ſuperveniens. | 


CREDITOR bound to maintain 77 of the ſubje& be de- 
rives from his debitor in ſecurity of his debt, and cannot invert poſ- 
Seſſion to his prejudice. See Mutual Contract. Pr 8 


DECLARATOR. 
1 \ DONATAR ard la as ; oth ſſeſſion of 
ieee FA xd lands, actually poſſelsd by the defundt, —— hehe 


declarator. tor, but it was found ejection to diſpoſſeſs the tenants before declara- 
tor. Haddington, 4th June 1 595, Fletcher contra Earl of Murray, 


..- - . An adjudication was found null, being founded upon a gift of non- 
oo _ entry without declarator, for non-entry muſt be declared, in order to 
; make it become a liquid debt. Fountainhall, 19th July 1678, Pou- 
rie Fotheringham contra Marquis of Douglaſs. Sinclair, 16th July 


1541, Lord Borthwick contra — hut declarator of non-en- 
was found unneceſſary, where the gift was in favours of the heri- 
tor himſelf. Haddington, | . The ſuperior of ward- 


lands may remove tenants without declarator, but not in caſe of non- 
entry. Balfour, (Removing) 28th May 1540, Ld. Dunoon contre 
Stewart, | | 55 5 


Gift of u- A Gir r of ultimus heres muſt be declared the fame way as a 
fimusheres gift of baſtardy. Stair, Gilmour, zoth July 1662, Ed. Balnagown 


3 — otra Dingwal. Stair, Newbyth, Dirleton, 3 iſt July 1666, Craw- 


* ford contra town of Edinburgh. Hareus, (Removing) Febru- 
ary 1684, Taylor contra Bruce and Strang. Yet a gift of baſtardy 
was found not to require a declarator. Fountainhall, 26th February 
1684, Taylor contra But here the caſe was ſingular. 


Gift of ſu- GIFT of liferent eſcheat not ſuſtained without declarator, tho' pro- 
gle and liſe- poned by way of exception. Stair, 18th December 1668, Swinton 
rect eſcheat, entre Brown. A debitor at the horn being relaxed, was found 

preferable, in a competition, to the donatar of ſingle eſcheat, who had 
A general declarator depending, finding only caution to make the ſub- 
| jc furthcoming to the donatar, in caſe he prevailed in his declarator. 
Haddington, 28th Noyember 1610, Whytbank contra Home. 


Fouxp 
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Declinator. 229 


Fours that a gift of recognition without declarator; altho' the do- Gife of re- 
natar attain poſſeſſion, cannot take away a feu-infeftment, whereof . 
the feuar was in poſſeſſion. Auchinleck, (Recognition) 27th Novem- 

ber > Black contra Pitman.—— The active title in a reduction 

and improbation being only a charter and ſaſine upon a gift of recog- 

nition, which was never declared; the Lords refuſed to ſuſtain proceſs 

upon this title, tho the purſuer was in peaceable poſſeſſion, and the 

er contained a „ Fountainhall, 24th November 1699, 
maſter of Balmerino contra town of Edinburgh. | 


Tho' a gift of forfeiture pronounced in parliament needs no declara- Gift of fors 
tor, there can be no action upon ſuch a gift without declarator, where feiture. 
the forfeiture is in virtue of a ſentence before the court of Juſticiary, 
Harcus, (Forfeiture) March 1683, Lord Livingſton contra 
Gordon of Torphichen, 


A FATHER infefting his own child in an annualrent, redeemable redemption; 
by himſelf for a ſmall ſum, and in his own lifetime redeeming, the | 
Lords found no neceſſity of a declarator of redemption in this caſe. 
Auchinleck, (Redemption) 29th July 1629, Philip contra Philip. 


A Bond being granted for ſecurity of the creditors payment in cafe Failzie, 
of failzie, the debitor giving the creditor charter and ſaſine of ſome _ 
lands; in a purſuit of mails and duties thereupon againſt the tenants, 
the Lords found, That firſt the purſuer behoved to obtain declarator 
upon the failzie y—_ the principal debitor, becauſe the defenders 

could not know if the purſuer was paid, or if the failzie was incurred, 
&c, Durie, 2 1ſt January 1624, M Math contra Lord Ochiltree. 


AFTER ſentence of divorce pronounced propter culpam mariti, Divorce: 
the wife may immediately enter to the poſſeſſion of her liferent-lands, 
without any declarator. Colvil, 6th February 1 579, Lady Reſtalrig 
contra the Laird, | | | 

By a contract of wadſet, the wadſetter being liable to accompt for , E*i2%ion 
the excreſce of the duties more than ſhould ſatisfy the annualrent ; on. | 
the Lords, in a proceſs for mails and duties, found the exception re- + 
levant, that the purſuer was fatisfied of the ſum upon the wadſet by 
his intromiſſion, without declarator. Dirleton, 25th July 1673; Mut- 
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ray contra tutor of Stormount. | 
IRRIT ANCY, if it requires declarator, See Irritancy, 1 
— —— — — — — —— 1 


DECLINAT OR. 
EAD “LV feud betwixt a party and the inferior jr e was found Inimicitiæ ca- 
| a good reaſon of advocation. Balfour, ( Advocation 4th March ##t. 
I 545, Lord Methven contra Lord Gray.—An inferior judge's decrect 
being reduced n the party at whoſe inſtance 
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a declinator. 


Se + * , A8 U 


—{ 


Juriſdiction of that judge in all other cauſes, Balfour, ( Advocation) 
6th February 1561, Sheil contra Gudelade. 1 


all coun. Foun, that if any Lord of Seſſion, or other judge, ſay to a party, or 
el, his procurator, That he might have better libelled, or anſwered better to 
the libel, he, as ſuſpect, and partial in the cauſe, may be removed at 


the defire of the party. Balfour, (Fudge) 15th Febr 1532, Ma- 


ound, That 


ſter of Glencairn contra Prior of St. Andrews. 
if a 1 propone a declinator of the judge, as having given partial 
counſel, or the like, and the judge, at the party's deſire, purges 
himſelf thereof, the cauſe cannot thereafter be advocate upon that 


tyne. 


Curator in A CURATOR ad negotia cannot be judge in the minor's cauſe, al- 
his minor's tho the minor have alſo curators ad item. Maitland, 17th March 


"cauſe. 1555, Lady of Lethington contra Ld, Corſtorphin. 


Ma 3 Tux Lords found the baillies of a burgh competent judges concern- 
in che burghsing debts due to the burgh. Forbes, 17th July 1706, Town of 


concerns. Dunbar contra Pringle. 


1 Fouxp that ſome of the Lords of ſeſſion being choſe 8 in a 
on cauſe; may, nevertheleſs, ſit and vote with the other Lords in the exe- 


—.— upon . N 
thedecrect-ar- cution of the decreet arbitral. Colvil, Auguſt 1 591, Coluthie 


— contra Ld. Fingask. ---- Found that a Lord of ſeſſion, who drew upa 


contract, might be declin'd, when any cauſe was intented upon the 


fame. Haddington, 26th July 1605, Ld. Clerkington contra Ld. 


Hermiſton. 


Degree ef, IN a queſtion, Whether one of the Lords might be declined in a 


— "waar cauſe, where one of the parties had married his niece? The Lords found 


Found, That by act 13th, Parl. 168 1, the degrees of affinity reach on- 
ly to father, ſon and brother, and not to nephew, brother's ſon, &c. 
ſeeing, properly, thoſe in that degree are either conſanguineans, or 
abſolute ſtrangers. A brother-in-law's ſon by my ſiſter, is not inis, 
but conſanguineus to me; and a brother-in-law's ſon by another wife 
than my ſiſter, is not inis to me, but an abſolute ſtranger, ſeeing f- 


nitatis nulla affinitas. It was pled, That by the ſaid act, the affinity of 
ſocer, levir, gener, father, brother, and ſon-in-law, was only meaned; 
which ariſes from a conjunction with a conſanguinean, and not of the 


affinity of vitricus, privignus, &c. ſtep-father, ſtep-ſon, &c. But this 
point was not determined. Harcus, (Declinators 
Mr. Hugh Maxwel contra my Lord Newton. Where it was allo 
debated, If a judge might be as well declined upon his wife's account 


Hercarſe, That Sir William Binning, the purſuer, was brother-in-law to 


my Lord, by marrying his Lady's ſiſter, and was alſo uncle-in-law to 
my Lord's Lady, who was then deceaſt, but had left a child of the 


Mar- 


88S — 


the reduction was obtained, was found theneeforth exempted from the 


ground. Balfour, (Exception) 2d May 1548, Weir contra Banna- 


That he might be declined in any cauſe carried on immediately by his 
niece, but not in her husband's concerns, that were not derived from 
her. Fountainhall, 3 iſt January 1712, Calder contra Ogilvie. ----- 


March 1682, 


his own. The Lords repelled this declinator againſt my Lord 


ene 


— 2 
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Deforcement. 


. n 


231 


— behind her; that relation being only 2 nitas uffinitatis, 
which the act of parliament extends not to. And the like declinator 


in another caſe againſt the ſaid Lord Hercarſe, That _ Wallace 
and he, had married two ſiſters, was rejected, the Lady being dead. 
Harcus, (Probation) December 168 7. ; 


 ALTHo' a procurator fiſcal decerned executor, purſue 7atione ofFci75 In what cau- 


| id not ſurrbgate one in his place; >ſes may rela- 
vet, where he di ga place, the action was advo rears. # =o 


ned, 


cated, becauſe the judge was his kinſman. Spotiſwood, ( Advocation) 
$th July 1629, Boyle contra Gemmil. And this tho' the procura- 
tor was to reap no advantage _— but only the neareſt of kin- 
Durie, 8th January 1629; inter eoſdem. In a proceſs againſt a 
burgh, concerning a contract made with them, a declinator having been 
given in againſt one of the Lords, as being uncle to him who was 
town- treaſurer at making the contract, tho now fundus ; the Lords 
rejected the declinator. Fountainhall, 27th July 17 17, Paterſon contra 
town of Edinburgh. ; | | | 


| Ina proceſs upon the paſſive titles, it was objected againſt the ground If ſentence, 
of debt That it was a decreet in abſence. holding chedefunck - con- 1 
feſt, obtained before the purſuer's uncle as judge; and that the act 13th, inrrinfically 


parl. 168 1, provides not only, that judges in that degree of relation be null. 


declined, but that they ſhall not fit or vote in the cauſe of their near 
relation; and tho', upon a principle of equity, ſuch decreets may 
ſtand to ſupport legal diligence deduced upon them where the claim 
can otherwiſe be inſtructed, there is no equity to ſuſtain them as an 


W inftrution of debt; the Lords ſuſtained the objection, and found 
dhe debt muſt be otherwiſe inſtructed, than by holding the defunct 


as confeſt, Dalrymple, 21ſt June 1699, Sir John Preſton contra 
Rk 8 e . | 
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DEFORCEMENT. 


TYENANTS that deforced their Lord's officer, were found to 


1 forfeit their tacks, and loſe all their moveable goods within their * 


maſter's juriſdiction; and this penalty was found to take place with re- 
ſpect to free tenants and feuars, Both of ſpiritual and temporal Lords, 


dinclair, 19th December i 54.1. 


A L1zer of deforcement was repelled, becauſe a tenant againſt 


Penaley of 


orcement, 


e 


Defences as 


whom it was raiſed, alledged, That he had made payment of the nf asg heg- 
debt upon which the letters were raiſed, which was admitted to his ment, on; 


_ probation. Maitland, lt. February 1561, Abbot of Kilwinning con- 
fra tenants. Found that an execution of poinding may be ſtaid, 


without hazard of deforcement, either by a party pretending to have 


right to the goods, and offering to make faith thereupon ; or by a ma- 
ſter for his hypotheck, if ſecurity is not given him for his rent; but 
that theſe alledgeances muſt be propon'd at the time of ſtopping the 


poinding, otherwiſe they will not defend againſt the deforcement, tho” 


3M 2 offered 
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| Delinquency. 


offered to be proved in that proceſs.” Durie, 1it February 1628, Hal- 
kerton contra Kadie and Grieves. Found that a meſſenger might 
lawfully be deforced in the execution of poinding of goods in a ſhop, 
when he had not his blazon at the time, tho' he was known in the 
place. Harcus, (Deforcement) March 1685, Robert Horſe con- 
tra Fork. ---- The Lords thought that a meſſenger was not bound to 
ſhow his blazon in apprehending a man for debt, till he apprehended 
him, and touch'd him with the wand of peace, and therefore found 
the omiſſion of that to be no excuſe of a deforcement, becauſe to ſhow _ 
the blazon before, were to diſcover himſelf to be a meſſenger, and give 
opportunity to the rebel to run away; and ſome thought that he was 
| not bound to give the caption out of his hand, fince, in theſe hubbubs, 
= | they might tear it. Fountainhall, 18th January 1699, Lord Kinnaird 
= 1 contra Johnſton and Douglas. 5 5 
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Parricide, IN a declarator upon the act 220, parl. 1594, declaring, © That 

te murderers of their parents and their poſterity in linea rea, 

<« ſhall be diſinherited, and the heritage ſhall pertain to the next col- 

ce lateral and neareſt of blood, it was objected for the criminal's re- 

al creditors and his ſon, That the libel is not relevant, becauſe, by the 

ſtatute, it is expreſly required, That the criminal be convict by an 

e inqueſt,” which is not, nor cannot be done, he being fugitate for 
not-campearance ; the Lords found the ſtatute to be ſtricti juris, and 


ſuſtained the objection. Stair, Gosford, 3d February 1674, Oliphant 
contra Oliphant, | 


perry. THE exception of perjury does not elide the debt, but only founds a 
criminal purſuit. Fountainhall, 12th November 1695, Yeman contra 


1 

1 

1 Rodger. 
8 : 8 

13 5 

7 i 1 : 


In what caſes IN a ſuſpenſion of a decreet, obtain'd at the inſtance of a procu- 
may 2 proce- rator-fiſcal for a riot, notwithſtanding of a diſclamation by a private 
— wich- Party; the Lords made no doubt but that a procurator-fiſcal may pur- 
out concourſe ſue ad vindictam publicam, and were clear there is no paralel betwixt 
1 of che private the caſe of a procurator-fiſcal of a commiſhry-court, in the caſe of 
1 enn. ſcandal, and ofa procurator-fiſcal ſuing for a breach of the peace; that 
| diſimulatio, abſtractly conſidered, is not a good anſwer to a procurator- 

. .. fifcal purſuing ob vindictam publicam, ſeeing he may purſue both par- 
ties; 15 then, upon ſing the proof, — found, That this was 
but a drunken ſquabble, in which publick is very little concerned; 
and that it was officious in the procurator-fiſcal to intent a proceſs in 
ſuch a caſe, and therefore ſuſpended the letters imphiciter, 25th Ju- 

ly 1738, Gilmonr contra Cleland. £ os 


Scandal, A SPRVANT. of the cuſtom-board being accuſed to his maſters of 
dtinking King James VIII. his health, for which he was turned out of 
his office by the commiſſioners, and he thereupon raiſing an action of 


ſcandal 


” Diligence. 


* 


fcandal againſt the party who had informed the ſaid commiſſioners, and 
the commiſtaries having granted him a diligence to cite them as wit- 
neſſes; the Lords, in an advocation, conſidered, That a ſcandal impli- 
ed a publick venting and ſpreading of the ſame, and that the informing 
the commiſſioners of the cuſtoms of the miſbehaviour of one of their 
ſervants, could not make a man liable in a ſcandal, and therefore re- 
mitted the cauſe back to the commiſſaries as the moſt proper and com- 
petent judges to ſuch actions, but with this expreſs direction and in- 
ſtruction, That private informations given, were not relevant to found 
a proceſs of ſcandal; and alfo, that a libel of ſcandal ought to be ſpecial 
as to perſons, time and place, which was not the caſe here. Forbes, 
ziſt December 1708, Fountainhall, 1ſt January 1709; Watkins 
contra James. ------- The authors of the Edinburgh Evening Courant, 
in publiſhing the news of a mob that happened at the Weſt Kirk, 


about ſettling a miniſter in that pariſh, tho they kept within bounds 


of truth, yet dreſs'd up the ſtory in colours very diſadvantagious 
to ſome of the magiſtrates of Edinburgh, who were upon the ſpot 
attending the ſettlement, inſinuating ſeveral ſharp reflections againſt 
them; amongſt others, ſeveral queries were adjected, ſuch as, It 
e jg ſubmitted to the judgment of mankind, if there was much more 
* order, caution and deſcretion obſerved by thoſe who took upon them 
* to compoſe the tumult, than even by the mob itſelf. And it may 
te be juſtly queried, Whether the ordering out the city-guard without 
* the bounds of the city to act a part in this affair, and whether im- 
© priſoning Fleucker the beadle were legal? Whether the town-guard's 
« firing, killing and wounding ſo many perſons, without reading the 
e proclamation, as the law directs, be not a great crime? And whe- 
* ther the captain of the guard's beating Mr. M*Vicar's children and 
_ * ſervant was not a manifeſt riot, if not hameſuken? This matter 
having been brought before the Lords in the ſhape of a reduction of 


an inferior decreet, in which the news-writer had been fined in L. 10 
ſterling ; it was pled for him, That news-writers, by inveterate cuſtom, 


are tolerated to publiſh hiſtorical accounts of tranſactions, foreign and 
domeſtick, whether reflecting honour or reproach upon the actors. An- 
{wered, Libels of ſcandal are prohibited, in whatever ſhape they come 
out; the above paragraph is not in the ſpirit of a cool news-writer, but 
bears evident marks of rancour and reſentment; and ſuppoſing the 
magiſtrates to have been in the wrong, the parties injured, or thoſe im- 
ployed by them, ought not to inflict puniſhment at their own hands, 


while there are laws in being by which they may be redreſſed: For 


this reaſon it is, that veritas convicii non excuſat, The Lords aſ- 


ſoilzied from the reduction. 43d July 1733, M*Euen contra magiſtrates 


of Edinburgh. 


GRANTING of double rights puniſhed with confiſcation of move- 
ables. Balfour, (Double Alienations) 15th January 1505, the King 
contra Telfour. To | | 


TE Lords refuſed to ſuſtain action of declarator of a liferent of a 
perſon who had killed herſelf, ſhe having been furious ſix months be- 
fore, Hope, (Horning) contra A man in Stir- 
ling having given a mortal wound to another, and upon the friends 
their purſuing him with drawn ſwords, taking the water.of Forth, and 

N "gn = "oy ny having 


8 2 r 


Depoſitum. 


having drown'd ; the Loads found, That his efcheat did not fall, be- 
cauſe the deed was not ſelf- murder. Haddington, 2“. January 1619; 
Shearer contra Stirling; | 


What under- IN a purſuit at the inſtance of a nobleman againſt his taylor, for - 
— a «pF delivery of his parliament-robes depoſited with him, the Lords 
found it not ſufficient to libel, that the ſame were lodged in his houſe, 
and expreſly committed to his cuſtody and keeping, unleſs the purſuer 
had alſo ſaid, That the key of the trunk where the robes lay, was 
delivered to the defender, and that he took upon him the cuſtody there- 


of, and to be anſwerable therefor. Durie, 18th March 1626, Earl 
Caſſils contra Simpſon. 6 5 


Goods depo- A PARTY that was purſued for delivery of writs depoſited with 
ſited taken a- him, was not heard to alledge, That, for eſchewing periculum vis ma- 
way by force. is, he delivered them in ſure keeping to another, becauſe the pur- 

ſuer had only action againſt the defender, who might again purſue any 
other to whom he delivered them. Haddington, 23d January 1 593, 
Buchanan contra Buchanan. ---- In an action of exhibition of a bond 
granted to a father, and depoſited by him for the benefit of his daugh- 
ter, in a third party's hands, provided ſhe accepted it in ſatisfaction, 
and gave up her mother's contract of marriage, the depoſitary having 

that he received the bond on theſe terms, but that thereafter 
he was called before the magiſtrate of the place by another man, who 
alledged right to it, and was ſummarily incarcerated, and forced to 
deliver up the bond to that man on his receipt, before he could ob- 
tain his liberty. The Lords ordained, either to deliver up the bond to 
the purſuer, ſhe renouncing as above, or elſe pay the ſums therein 
contained, nomine damni, reſerving his recourſe againſt him who got it 
from him. Fountainhall, 5th November 1696, Braidy contra Gow. 


Effect of an SOME merchants having entruſted two barks loading of Spaniſh 
alis depaſti. falt with a party at the Lewis, who gave two receipts for the ſame ; 
| that, to onecof the skippers, bearing, That he ſhould either deliver the 
falt, or elſe the equal quantity and quality at Leith, when demanded ; 
and that to the other skipper, bearing preciſely, That he ſhould keep 
the falt therein-mentioned as he did his own, and diſpoſe of it as they | 
ſhould order; and they having, three years thereafter, required them to 
deliver back the ſalt, when the price therebf was exceedingly riſen, they 
having diſpoſed upon it, and offering to pay them the current rates 
that ſalt gave when they received it; the Lords, in a proceſs againſt them, 
found, That as to the ſalt contained in the firſt receipt, where the ſkipper 
had power of diſpoſal, he was liable for the price of the ſalt at the time 
of its delivery, or at the time of his making uſe of it, or the produce of 
the herrings that were cared with that falt, and gave the purſuers their 
election of any of the three; and for that firſt ticket, refuſed to find 
him liable in the price that the ſalt was giving the time of the requi- 


ſition; 


time of the requiſition. Fountain 
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Deſuetude. Dies incæptus. 


— 


ſition; but as to the ſecond receipt, where there was a clear depoſitumm, 
and no power given the ſkipper to intromet therewith, (tho' he pleaded 
it to be one of theſe things gue ſervando ſervari non poſſunt, and that 
therefore he rather deſerved thanks for diſpoſing of it before it ſhould 
periſh) the Lords found, That he having intrometted with, and diſpoſ- 
ed on it at his own hand, without any warrant or allowance from the 
owners, he muſt be liable for that _ which falt was giving at the 


1711, Watſon contra McKenzie. 


— 


DESUETU DE 


T HE act 14th, parl. 1621, anent playing at cards and dice, found 
not to be in deſuetude. Stair, 12th November 1668, Park con- 


fra Somervell.----In a trial of a gift from the king to Moncrief of Re- 
die, giving him the heritable preſentation of one of the macers to the 
court of ſeſſion ; it was objected, That the gift was null by the 44th 
act, parl. 145 5, diſcharging offices to be given out in fee and heritage 
in any time coming. This was found to be a tender point; for, on 
the one hand, to find the act in deſuetude, was to encourage Kings 
and their miniſters to give away and delapidate all offices; on the o- 


ther hand, to find that act in viridi obſervantia, would be to alarm the 


nation, and unhinge all the heritable offices, which had been peaceably 
enjoyed time out of mind. Some were for making a diſtinction be- 
twixt thoſe clad with poſſeſſion, and this, which was only in adipi- 
ſcenda poſſeſſione, yet this was ſtill dangerous; for the Dukes of Queens- 
berry, Gordon, &c. had got heritable rights of regalities, which was 


neither confirmed in parliament, nor corroborated with 40 years poſ=- 


ſeſſion ; and even the old ones might be quarrelled; and the preſcrip- 


tion might be alledged to be interrupted by the King's revocations, mino- 


rity, abſence by baniſhment, and many other pretences: Therefore, to 
ſhun all theſe dangers, the Lords fell upon this expedient, That this nul- 
lity was not receivable by way of exception, but only in a reduction by 
the King's advocate, authoriſed by his Majeſty's ſpecial warrant. Foun- 
tainhall, ad February 1693, King's advocate contra Moncrief of R. lie. 
Inn a declarator of a right of conſtabulary, at the inſtance of Erskine 
of Dun againſt the town of Montroſe, it was objected, That the ſaid 
right of conſtabulary was null by the 44th act, parl. 14.55, declaring, 


hat no office in time to come ſhould be given in fee and heritage. It 


was anſwered, The act was gone into deſuetude; which the Lords 
found. 25th June 1731, Lord Dun contra town of Montroſe; 


— 


"DIES INCAPTUS 


IN queſtion about the return of a tocher, the wife having outlived 
& the year, and oniy fix hours of the next day; the Lords preferred 
the husband to the tocher, and found, That in this caſe dies cœptus ha- 


all, gth, Forbes, 19th January 
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236 Diligence. 


bendus eſt pro completo. Stair, Fountainhall, 2 5th February 1680, 
Waddel contra Salmon. „ 5 . ED 
_ A CREDIT0OR being required in the terms of the act of parliament 
1696, to aliment a priſoner, and having forborn to do fo, tho' the ma- 
giſtrates, according to the act, kept in the priſoner till the tenth day; 
and then, no offer of aliment being made, did ſet him at liberty at 12 
o'clock that day, alledging, That in ſuch favourable caſes, dies ceptus 
habetur pro completo, The Lords repelled the alledgeance, and found, 
That the days in the act of parliament, were tempus continuum, and 
to be computed de momento in momentum ; ſo that magiſtrates, having 
anticipated ſome hours, muſt be liable. Fountainhall, 11th November 
1704, Margaret Blair contra town of Edinburgh. = 1 
THe Lords reduced a bond of cautionry ſubſcribed by a minor, al- 
tho' he wanted but twelve or eighteen Hours of majority. Durie, 


26th June 1624, Drummond contra Ld. Cunninghamhead. 


| DELIGENCE. 


Diligence preſtable by appriſers. 


Not bound LE N after the act 6th, Parl. 162 1, an appriſer is only liable to 
eo dodiligence. accompt for actual intromiſſions, and not for what he might have 
intrometted with; for he is not bound to intromet with any more 
than he pleaſes, or to do diligence. Durie, 16th January 1634, tutor 
of Balmaghie contra Maxwel. The like. Durie, 2d July 1625, 
Kincaid contra Halyburton. | 
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Ifhe enter. IF an adjudger enter into the natural poſſeſſion of any part of the 

s — lands, he becomes liable for the rent qua tenant; and ſo in a compt and 

Prom reckoning with the debitor, he has no claim, tho' his ſtocking ſhould 

5 periſh, and he be a loſer upon his poſſeſſion, Durie, 23d December 
1629, Dickſon contra Young. | : | 
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Ifrothepot AN appriſer in poſſeſſion, found accountable by a rental, as the 
ſeſſion of mails Jands paid at the time of his entry, but prejudice of juſt defalcations ; 
and duties. for the Lords thought, That albeit appriſers are only accountable 
for their intromiſſion, that is, for ſuch parts of the lands only, as they 
enter to poſſeſs, and not for thoſe they never poſſeſſed; yet in ſo far 
as they once entred to poſſeſs, they muſt do diligence. Gilmour, 
December 1661. Stair, 4th January 1662, Seaton contra Roſe- 

wall . 5 S | . 
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Excluding IN a competition among creditors, he that was preferred primo loco, 
other credi- was bound by the Lords ad exactiſimam diligentiam, for recovery 
of his own payment, that ſo way might be made for the ſucceeding 
compriſers. Durie, 11th February 1636, Colquhoun contra Ld. Bal- 
vie. Stair, 28th July 1671, Murray contra Earl of Southeſk. ------ 
An appriſer excluding other creditors in a competition, and entring to 
poſſeis, is accountable according to the rental, not only for intromiſſion, | 


but 
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Diligence. 5 2237 
put omiſſion, both till the appriſing be ſatisfied; and thereafter for | 
all years of which he uplifts any part. Here it was argued, That an 
appriſer, during the legal, is accomptable for the full rents, becauſe he 

excludes others; which reaſon ceaſes after the appriſing is ſatisfied, 

To which it was anſwered, That it is the appriſer's part, who knows 
when he is fatisfied, to relinquiſh the poſſeflion, which cannot 

be known by others, till the event of compt and reckoning ; ſo 
that it is ſtill truly becauſe he excludes others, that he is liable even 
after he is fatisfied. Stair, 26th January 1671, Caſſe contra Cun- 
ningham. ----- One appriſer offering to prove another paid within the 
legal, in ſo far as he had taken a decreet for mails and duties againſt the 
tenants of the whole lands, and had uplifted part; and therefore, 
ought to accompt conform, ſeeing, that by this decreet, others having 
real rights, compearing and competing on theſe rights, were excluded 
from intromiſſion. The Lords found the ſaid appriſer liable to compt 
according to that decreet, ſecing others were excluded, except he — 
inſtruct, That he did diligence againſt the tenants, and could not re- 
cover payment, Fountainhall, Stair, 14th January 1681, Muir con- 
tra Schaw. | | | 1 


In a compt and reckoning againſt an appriſer at the inſtance of an- 1 
other, not — year and day, it was urged, That the defender ha- <a — 
ving formerly excluded the purſuer in a competition, ought to have gcace- 
done moſt exact diligence for recovering the rents; and that a horning 
and denounciation, with a caption never put in execution, was not ſuf- 
ficient ; the Lords found, The defender ought to have poinded, un- 

leſs he can ſhow, That the ſame would have endangered laying the land 
waſte. Harcus, (Comprifings) February 1683, John Muir contre 
Schaw of Grimet. e | | 


In a declarator of expiration of the legal of an appriſing, where the Interrupti 
creditor had been in poſſeſſion; the Lords found, That his having of elfen. 
been interrupted in the poſſeſſion, via facti vel juris, by the debitor, . 
was ſufficient to liberate him from accompting by the rental; and, that 

he was liable only for his actual intromiſſions, until it ſhould be made 

appear, that he was again peaceably poſſeſt: But this was only ſu- 
ſtained in prejudice of the debitor who interrupted, there being no 
other creditors compearing. Fountainhall, Stair, 2oth January 1681, 

Burnet contra Burnet. , 3 | 


A TENANT who had a current tack, having, after a * e de- Tenant de- 
ſerted his poſſeſſion; found, That the lying waſte thereof ought not ſerting his poſs 
to prejudge the debitor, but that the compriſer ought to be comptable ſciion 

for the ſame, ſince he neither laboured nor ſet it, nor made any inti- 
mation to the debitor to take care of it. Durie, th February 1639, 

Hamilton contra Lauder. | | 


Diligence preſtable by aſbgnics in ſecurity. 


Ax aſſignation in ſecurity, taken by a creditor from his debitor 13 
men e ie e oblige o dodge 


the afſignee to accompt for theo rents, n EAIRRRINE v4: 
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dent or his creditors from uplifting. Forbes, 27th June 1706, M Mic- 
ken contra Kennedy. ---- An aſſignation to ſome accompts in a tradeſ 
man's books, being granted by him to his creditor for ſecurity, who 
ſuffered the accompts to periſh by doing no diligence, and return- 
ed after many years upon the cedent's heir for his money; yet the 
Lords found him not accomptable for diligence, and that the debts pe- 
riſhed to the cedent. Forbes, 27th, Fountainhall, 28th December 

1709, Smith contra Vint. ----- It was found, That a perſon getting a 
diſpoſition to lands in truſt, in order to fell the ſame, and pay him- 
ſelf of what was reſting him by the granter, and not intrometting 
with the rents of the lands for ſeveral years, was not liable for theſe 
rents, unleſs it were inſtructed that he entred to the poſſeſſion. Bruce, 
8th June 1715, Anderſon contra Corbet. 
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„ A Ds pos 1 Io to moveables with ſymbolical poſſeſſion, being 
K — in granted in ſecurity of a debt, and the creditor intrometting with a part 
only, the reſt remaining in poſſeſſion of the debitor; he was found li- 
able only for his actual intromiſſions. Home, February 1682, 
Home contra Home. ------ An aſſignation to a tack in ſecurity of a 
debt, eſtabliſhed by an infeftment of annualrent, was found not to 
make the aſſigney entring to poſſeſs by virtue thereof, liable to intromet 
beyond his annualrent, or accomptable for more, Forbes, 22d July 
1709, Duncan contra Graham. | | 


XX aſſignation being granted with abſolute warrandice, in caſe 

* 1 — payment was not obtained; the Lords found this relevant to aſſoilzie, 
tion to do di- g. That the aſſigney had done no diligence to recover payment, 
ligence. becauſe they thought, that ſuch a clauſe implied a neceſſity to do dili- 
gence, unleſs the aſſigney would prove that the debitor was inſolvent 
when the aſſignation was granted; and found it relevant to the de- 

fender, That the debitor had then a viſible eſtate. Stair, 7th, Foun- 

tainhall, 8th February 1678, Executors of Stewart contra Melvil. 

See Gilmour, February 1664, Bruce contra Moriſon, where the 


contrary ſeems to have been implied. ö 


Diligence preſtable by annualrenters. 


| Preferable IN a competition upon two annualrents out of one barony, the Lords 
annualrenter Ordained the firſt annualrenter to do diligence within twenty days after 
= do dil each term; that after that time the ſecond annualrenter might do dili- 
| th gence, or otherwiſe the lands to be divided conform to the annualrents, 
the firſt annualrenter to have his choice. Stair, 15th February 1662, 
Lady Mouſwal elder contra Lady Mouſwal younger.----- In a ſimilar 
caſe, the firſt annualrenter was allowed forty days after each term to do 
diligence, after which it ſhould be Iawful to the ſecond annualrenter 
to do diligence without reſpect to the prior infeftment. Stair, 26th Ju- 
ly 1662, Ayton contra Wat. -----It being alledged for a poſterior real 
creditor, That the common debitor's relict, who was preferred, ſuffer- 
ed the {aid common debitor's heir to uplift the rents; ſo that her an- 
nualrent running on, did exhauſt the rents when he came to poind. 
The Lords declared, That in time coming, the Lady ſhould be obliged 
to poind the tenants upon her decreet, within forty days after the term 


at 


Diligence. 


„ 


at which the rent is payable, after which time there ſhould be acceſs 
for that other creditor to poind the ground, without prejudice to the 
Lady to poind for the bygones of her annualrent. Home, Feb- 


of. 


AN annualrenter is not liable for diligence further than for payment : Excluding 
of his annualrents, tho he exclude others. Stair, 26th January 167 1, vthers. 


Caſſe contra Cunningham. A creditor by an heretable bond and 
infeftment, having obtained a decreet of mails and duties againſt the 
tenants, preferring him to other competing creditors ; the Lords found 
him accomptable for the rents due by theſe tenants againſt whom he 
obtained the decreet ; but for his actual intromiſſions, only after their re- 


moval. Forbes, 21ſt February 1712, Moncrief of that ilk contra cre- 


ditors of Campbell, 


Diligence preſtable by donatars. 


A DoN AT AR of liferent eſcheat, who had given backbond reſtrict- 


ing the gift to his own payment, was found liable for no diligence, 
except in ſo far as he excluded others, or doloſe deſerted the poſſeſſion; 
and the voluntary payment of the tenants, without ſentence, made him 


not liable for ſubſequent terms. Stair, 17th January 1678, Crawford 


contra Charteris. The like. Fountainhall, 14th January 1680, inter eof- 


dem.--- A donatary of ſingle eſcheat, being bound by backbond to make 


furthcoming what was over payment of his own debt to the other cre- 
ditors, was found only accomptable for his actual intromiſſion. Foun- 
tainhall, Harcus, (Eſcheat) 18th February 1686, Grange Dick 

contra Hamilton. Home, January 1687, Hamilton contra Dick. 
But upon this occaſion an act of ſederunt call, making donatars liable 


to dodiligence. | 
Diligence preſtable by liferenters: 

In a purſuit at a widow Lady's inſtance againſt her deceaſt husband's 

repreſentatives, for making up the deficiency of her conjunct fee; found, 


That ſhe having poſſeſſed the conjunct-fee lands for divers years, with- 


cout making any legal intimation to the defender of the deficiency, the 
fame ought to aſſoilzie him from all bygones, heproving the conjunct- fee 
lands to have been worth what they were given up for at the marriage, 
and found it ſufficient for him, in time coming, to offer ſufficient tenants 
for taking the lands at the faid rental, and for whom he ſhould be cau- 
tioner, Newbyth, 22d June 1666, Lady Milntoun contra Lamming- 


Diligence preſtable by executors. 


Tux neareſt of kin confirming ſome of the defun&'s moveables, is 


not liable, tho' he knowingly omits others ; for this debars no other 
party having intereſt, ſeeing they may confirm ad omiſſa. Durie, 2d 
December 1628, Pool contra Moriſon. Durie, 18th June 1629, 

£5 30 2 _— 


ruary 1687, Lady Whittingham contra tenants and creditors there- 
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Peebles contra Knight.---A brother having confirmed himſelf executor 
qua neareſt of kin, neglecting a fitter of equal degree, and having ex pro- 


- F6fito omitted ſeveral articles out of the inventary, the Lords, in Pœ- 


nam of this fraudulent omiſſion, decerned the ſubjects omitted, to be- 
long ſolely tothe ſiſter, and found that the brother had forfeit his intereſt in 
theſame. Fountainhall, 16th February 1703, Robertſon contra Robert- 
ſon.---An executor obtaining decreet, but doing no diligence, was found 
liable, . unleſs he would prove the debitor was infolvent the time of the 
decreet. Gosford, 14th December 1675, Thomſon and Halyburton con- 
tra Ogilvie and Watſon. ----- The Lords found an executrix liable for 
diligence and omiſſions, altho', by the teſtament, the legataries, and o- 


therstherein honour'd, had power, in caſe of her refuſing or delaying 
to implement the defunct's will, to purſue for, and affect the whole 
goods convey d to her, as effectually as if the fame had been directly di- 


ſponed to themſelves by the defunct. Forbes, 23d July 1708, Lord 
Elibank contra Lord Preſtonhall. ---- A man having left a legacy of 


 1oo0 merks, out of the reſts due by his tenants, the executor was 

found liable to have done diligence againſt the tenants, within the year 
when the hypotheck remained upon their goods. Stair, 21ſt January 
1673, Forbes contra Forbes. ---- An executor was not allowed to ex- 


hauſt the teſtament by an heritable debt paid by him without diſtreſs, 
ſeeing he had omitted to do diligence againſt the heir for his relief, but 
behoved to take this heritable debt in his own hand. Fountainhall, 
26th December 1704, Robertſon contra Baillie. ---- The Lords found 
executors-creditors bound to diligence for the whole inventary, juſt as any 


other executor, and that not only for the payment of their own debt, but 


that the ſuperplus may be made furthcoming to the reſt of the defundt's 
creditors, and others having intereſt. Gilmour, June, Dirleton, 
Newbyth, 27th July 1666, Craig contra executors of her husband. Foun- 
tainhall, - February 1679, Pearſon contra Wright. ---- Executors- 
creditors having given up inventary far exceeding their own debt, and 
being confirmed, were found not liable to the ſuperplus of the inven- 
tary not intrometted with, or to ſhew diligence againſt the debitors, 


but only cedere actionem to another creditor or neareſt of kin; and this 


the Lords declared they would make a practick in all time coming. 
Gosford, 18th July 1671, Harlaw contra Home. See act of ſederunt 


14th November 1679. 1 


Diligence preſtable by tutors and curators. 


Muſt do di- 'Tyyx Lords found a tutor liable in omiflions, and for the whole 


ligence. 


duties of the lands wherein the minor's father died infeft, altho' he 


never intrometted therewith, and this notwithſtanding the minor him- 


ſelf was not infeft, ſince that was ſtill the tutor's fault. Durie, 26th 
January 1628, Commiſſary of Dunkeld contra Abercromby. ---- A 
tutor not doing diligence for bonds left in the defunct's charter-cheſt, 
which were granted to the grand-father, and were never confirmed by 
the pupil's father, was found liable; only the pupils were firſt found 
obliged to do diligence, that it might be known whether the debitors 
were ſolvendo. Gosford, 17th February 1670, Balfour contra Wood. 
— Found tutors liable to diligence for all bonds and tickets, whether 
contained in the inventary of the defunQ's teſtament or not, as alſo gr 
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Diligence. 
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inventary of his teſtament, being contracted within three years of his 
deceaſe; and as to other accompts preceeding theſe three years, be- 
fore anſwer, ordained the purſuer to condeſcend what of the debitors 
therein contained were alive within year and day after the tutors accep- 
ting the office, ſo as they might have done diligence, and referred the 
accompts to their oaths. Fountainhall, | Duff contra 
incorporation of the taylors in Edinburgh. 


Taz dubiety of a pupil's right, found to be no ground nor defence 
whereon a tutor could ſeek to be exonered from not having done dili- 
gence, for to recover the fame, Fountainhall, 11th February 1702, El- 

hingſton contra Miln.----A father having given up, in the inventary 
of debts due to him, a ſum promiſed by his wife's brother; over and a- 
bove the tocher; in a purſuit, at the inſtance of his daughter againſt 
her curator, for ſuffering this debt to periſh, but no other writ appear- 


all the accompts in the defuntt's compt-book, tho! not contained in the 


Bound ta 


purſue dubious 
claims. 


ing for it fave the inventary, the Lords aſſoilzied the curator; Foun= 


tainhall, 14th December 1710, Smith contra Smith, = 


A Turok was found liable for annualrent of the pupil's money run 


Liable fot 


on unuplifted during his office, and refuſed to allow him to diſcharge annuslrents 


himſelf, as yet reſting in the hands of reſponſal debitors; but the Lords 
ordained the minor to furniſh him with the bonds for procuring pay- 
ment of the outſtanding annualrents. Forbes, 11th June 1709, Lady 
Riddoch contra Forſyth, i 


Ir the pupil's debitors be unqueſtionably ſofvendo, the tutor can have 
no occaſion to do diligence, but if a debitor or his cautioner be ver- 
gens ad inopiam, the tutor is bound to do all diligence for uplifting 
the ſums, unleſs the debitor become entirely bankrupt ſuddenly, which 
the tutor could not foreſee, in which caſe he is not liable. Stair, gth 


unuplifred. 


If a debitot 
comes ſud- 


denly bank- 


— 


July 1667, Steven contra Boyd. In a nomination of tutors, the fa- 


ther, among others, pitched upon a debitor of his own, and this tu- 
tor having ſuddenly — after ſeveral years management of the pu- 


pil's affairs; in a purſuit againſt the co- tutor for payment of this debt, 


the Lords found that co-tutors are not liable for one another's debts; but 
only for adminiſtration of their office; and ſuſtained the defence, That 
the tutor was held ſolvent till he broke of a ſudden. Fountainhall, 7th 
July, Dalrymple, 26th November 1699, M Murdoch contra Finlay. 


A Turok was not found liable to pay a debt due to his pupil which cui incum. 


had been loſt by a bankrupt debitor during his management, tho' he 


compriſing, during the ſpace of three years, unleſs it were alledged, that 
the Jebitos was at that time in ſuch circumſtances, that money might 
have been recovered by virtue of ſuch diligence. Durie, 2d July 1628, 
Hamilton contra Hamilton. ---- The like. Haddington, 6th February 


1623, Watſon contra Matthiſon. The tutor's cautioners being ſued 


for the tutor's omiſſions, in not doing diligence againſt ſome of the pu- 
pil's debitors; and an anſwer being made, That he was ſtop'd by the 


bit probatio of 


had done no ſort of diligence againſt the debitor, by horning, caption or 2 1 


ſurceaſe of juſtice in November 1688, and died ſhortly thereafter ; be- 


tides that many of the debitors were inſolvent, ſo that it was caſting a- 
way money to purſue them. The Lords thought it too ſtrict to requirs 
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1 Diligence. 
| diligence of the tutors in this circumſtantiat caſe, and therefore allow- 


ed them to prove that theſe debitors were then habit and repute inſol- * 
vent. Fountainhall, 16th January 1696, Irvine contra Spence. 


Contibuins A CURATOR continuing to intromet after expiring of the cura- 
to intromet af tory, is only liable for his actual intromiſſions, not for any diligence or 


cy oy ot omiſſion. Gosford, Stair, 18th November 1671, Caſs contra Elies. 


What is ff A TUTOR is bound to do diligence according to the circumſtances 
ficient dili- of the debitor ; if there is land, he muſt appriſe ; if goods, poind; if 
gehce. ſums, arreſt; and, in ſubſidium, to uſe perional execution. Stair, gth 
July 1667, Steven contra Boyd. A tutor's adjudging the debitor's 
eſtate for a debt due to his pupil, found a ſufficient diligence to exoner 
him, tho' moveables were condeſcended upon which he might have af- 
| fected ; for, beſides the loſs of appriſing moveables, it crumbles down 
and breaks a principal ſum. Fountainhall, 1 5th February 1693, Cath- 
cart of Carleton contra Brown of Coliton, 5 | 


Diligence preſtable by factors and mandatars. 


in hat cas A FACTOR 1s liable to do diligence, if the factory contain a ſa- 
nabieco dodi- lary, tho' not containing any clauſe obliging him to do diligence. Stair, 
4 wal th January 1680, M*Bride contra Lord Melvil.— A factor named 
y the minor's father, was found not liable for annualrent of money up- 
lifted by him, unleſs it had born annualrent, or that he had got annu- 
alrent for it, and ſo was lucratus, in reſpect the factory did not oblige 
him to employ or to do diligence, nor contained a ſalary, which im- 
ports diligence, Harcus, (Minoritiyß) March 1683, Sutherland 
contra Roſs. A party being purſued by an heritor for divers years 
intromiſſion with the rents of a barony, for which he had no written 
factory or commiſſion, but only verbally as a friend; and the witneſſes 
having deponed touching his partial intromiſſion with ſome of the rooms, 
which was urged as a general intromiſſion to make him accomptable 
for the whole; this the Lords repelled. Fountainhall, 8th February 
1701, Irvine contra Irvine. The contrary. Home, March 
1686, Duke of Queensberry contra Wilſon. ---- Mandatars are liable 
in diligence, where the mandat requires diligence, as a factory, or the 
like; but a power to receive money, given to one as a friend, not a fa- 
| tor, does not import diligence, but only that he ſhould preſent his 
commiſſion, and receive the money, Stair, 17th July 1672, Earl of 
Weemyls contra Thomſon, 
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FaRor ap- In a compt and reckoning at the inſtance of an heritor of a ſeque- 

pointed by the ſtred eſtate, againſt a factor appointed by the Lords, who, during his 

"cs bs factory, got a diſpoſition in truſt from the purſuer, and, by virtue 

| | thereof, bad tranſacted all his debts; the Lords found the defender li- 

able to accompt at a rental, and not for his actual intromiſſions only, 

altho' the purſuer had a promiſcuous intromiſſion. Forbes, 18th July 
1710, Gibſon contra Cochran. | 


chamber- Tux Lords refuſed to exoner a chamberlain of the crown rents, for 
lain of the anſwering and being liable for the reſts due by the vaſſals or tenants, 


8887 by inſtructing diligence done for the ſame, the theſaury and exchequer 


—_— —— = 


Diligence. . 


not being in uſe to take reſts off the hands of his majeſty's chamber- 
jains, ſheriffs, ſtewards or baillies, who are bound to fit their æques 
yearly in exchequer, and get letters of relief againſt the debitors. For- 
bes, 27th July 1708, Duke of Douglas contra creditors of Spot. 


 FounD, That a chamberlain or factor is not bound to poind tenants, i wh _ 
if they have ſufficient goods, and corn to ſow and labour, becauſe that diligence: oo 
by poinding, the ground would be laid waſte. Gosford, 14th. July 

1576, Viſcount of Oxenford and his curators contra Lady Chappel. 


Diligence of Truſtces properly ſo called. 


A TRuUsTEE found not liable to do diligence, tho' he did poſſeſs, but 
only for his actual intromiſſion, being, by a backbond, obliged to de- 
nude whenever the truſter pleaſed. Stair, 18th December 1666, Caſs 
contra Wat, ---- A perſon aſſign'd to a bond, with an obligation to do 
diligence againſt a debitor betwixt and a certain day, altho the debitor 
die before the day, yet if he knew, and ſuffered another creditor to com- 

- priſe, and himſelf do no diligence within year and day thereafter ; the 
Lords found him liable for the whole debt aſſign'd, for which he ſhould 
have done diligence. Gosford, 1oth June 1674, Weemyſs contra Wil- 
ſon.----A merchant with whom bills of exchange, with blank indorſati- 
ons were depoſited in truſt, having, by a writ under his hand, own'd 
| his receiving of them, and that he was to negotiate them for the truſter, 
upon getting his allowance of neceſſary expences and deburſements ; 
the Lords found him liable to exact diligence. Forbes, MS. 26th 
June 1714, Stark contra M*Kay. | | ep 

A CAUT-10NER accepting of an aſſignation, bearing to be for relief 

of his own and another's cautionry, was not found obliged te do diligence 

for the benefit of the other cautioner, unleſs he were required either to 
do diligence or to transfer. Stair, 18th July 1672, Watſon contra Bruce. 
Iwo cautioners having paid the debt, and an aſſignation being taken 

in the name of one of them, who granted a backbond to the other, o- 
bliging himſelf to do diligence againſt the principal debitor for their 
common relief; in a purſuit upon the backbond, it was not ſuſtained to 
the defender, That, at the date of the backbond, the principal debitor 
was habite and repute inſolvent ; for it was found, That he ought at 
leaſt to have taken out a caption, and attempted an incarceration. Foun- 
_— 28th November 1711, Ld. of Torquhain contra Ld. of Bal- 
maghie. | 


Diligence Nimious. 


A Man having ſuddenly periſhed at ſea, and another, who was his 
creditor, getting himſelf, within fourteen days, confirmed executors 
creditor, this was found nimious diligence, and the decreet dative re- 
duced at the inſtance of the defunct's ſon, with concourſe of the other 
creditors, he finding caution to compt; only the Lords declared, that 
they would have conſideration as effeired of the defender's diligence; 
and what preference he ſhould have thereby. Durie, 26th March 
1631, Winram contra Williamſon, IE. 
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244 ; f Diſcharge. 
DISCHARGE. 


Diſcharge DISCHARGE granted to a tutor, was found not to operate a 
to one correus total liberation to the co- tutor, unleſs the diſcharge had born 


how far it o- payment or ſatisfaction, but only in ſo far as it would cut him off from 


rates in fa-T*/ þ 
Tours of orhers.relicf, Stair, Gosford, 19th: December 1668, Seaton contra Seaton.---- 


The purſuer of a ſpuilzie diſcharging either the principal actor, or any 
of the accomplices, was found to liberate all the reſt. Balfour, (Spuilzie) 
14th March 1533, Muir of Arniſton contra Somervel of Cambuſne- 
tham. 22d June 1554, Ld. Kintawns contra John Barclay and others,--- 
The like. Colvil, - June 1583, Ld. Garne contra Ld. Guthrie,--- 
A man, from whom goods were ſpuilzied, his tranſacting generally 
with any of the parties, and diſcharging him, was found ſufficient to 
take away the action in totum, and relieve all the corre: ; but the pur- 
fuer having diſcharged only one of them for his own part, it was 
found, That ſuch a diſcharge did not cut off the action againſt the o- 
ther defenders. Haddington, 23d February 1609, M*Naught contra 
M<Ghie.---- He who tranſacted with one of the parties whom he pur- 
ſued for ſpuilzie and ejection, receiving ſatisfaction, &c. was found to 
prejudge himſelf with reſpect to his action againſt the reſt of the defen- 
ders; but having diſcharged him without any ſatisfaction, and only be- 
cauſe he knew his innocence, this was found not to evacuate his action 
againſt the reſt. Haddington 27th July 1610, Ld. Aberzeldie contra 
Lord Forbes. The Lords found this exception relevant in a ſpuilzie, 
That a diſcharge was given to one of the parties, altho' it was provided 
in the tranſaction, That it ſhould not. prejudge the purſuer of his a- 
ction againſt the remanent defenders. Hope, (Spurizie) 20th June 
1611, Douglas contra Leith. ------ A perſon of quality's factor be- 
ing by him purſued for ſome years rents, and he alledging that he was 
employed only as a factor under the principal chamberlain, whom the 
purſuer had diſcharged, which muſt accreice to liberate him, but that 
diſcharge being without any previous compt, and alledged by the purſu- 
er to have been only given as a perſonal complement when he returned 
firſt from his travels, and therefore could never exoner the ſub-factors, 
who had never yet compted, either to the principal chamberlain or him- 
ſelf: The Lords ordained him to compt. Fountainhall, 3 1ſt July 

1688, Duke of Queensberry contra Wilſon. „„ 


Diſcharging A DISCHARGE granted to a cautioner upon payment, was not 
the debitor, found competent to be pled upon by the principal debitor, unleſs the 
14 rd cautioner did concur. Gosford, 8th, Stair, 13th July 1675, Scrim- 
ehe debt. zeour contra Earl of Northesk. Here the diſcharge was not abſolute 

of the debt itſelf, but ſimply of the cautioner's obligation, being con- 


cepta in perſonam fidejuſſorts. 


Clauſes im. A PARTY who had ſerved ſeveral years for the ſhire as their com- 
5 an miſſioner to the parliament, having wrote to one of the heritors, thus, 
* I confeſs, Sir, I had never occaſion to do you any act of kindneſs, 

« but, I hope, I have ſerved the ſhire faithfully, and burdened them 

with no expences, and I fully diſcharge you of any expences ** 


= 
—— 


Diſclamation. Diſcuſſion. 245 


ee the account of my repreſenting the ſhire.” The Lords found, That 

this letter did import a full diſcharge and exoneration to the whole he- 

ritors of the ſhire, as well as to him to whom the letter was addreſſed, 
of all commiſſion-fees, preceeding the date of the letter. Forbes, 
18th June 1713, Burnet contra heritors of the ſhire of Kincardin. 
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DISCLAMAT ION. 
A SUPERIOR purſuing for production of the vaſſal's evidents 
and holdings, needs not affirm him to be his vaſſal before produ- 
ction, but the vaſſal muſt either produce or diſclaim. Colvil, 
February 1582. Found that a party, who pretending to the ſuperi- 
ority of lands, purſues another as his vaſſal for producing his holding, 
mult firſt produce his own ſaſine of thoſe lands, before the defender be 
- compelled either to ee or diſclaim. Haddington, 
Dalziel contra Dreghorn. ---- There can be no hazard of diſclamation, 
where the ſuperior is a fingular ſucceſſor, not formerly acknowledged 
by the vaſſal. Stair, 18th January 1681, Earl of Queensberry contra 
Irvine. | | | 
Fours, That the vaſſal, whoſe liferent, or other caſualty, had fal- 
len in the ſuperior's hands, could not diſclaim him after the caſualty 
had fallen, diſclamation being introduced in favours of ſuperiors. Au- 
chinleck, (Vaſſal) Durie, Spotiſwood, (Diſclamation) 26th March 
1628, Douglas contra Wedderburn, 3 BY 
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And firſt Diſcuſſion of Heirs. 


| HE heir of tailzie cannot be purſued till the heir-male of blood ho have 
1 be diſcuſſed, the opponer condeſcending that there are lands, the benefic of 
tiends or annualrents to which the heir-male may ſucceed. Hope, diſcuſſian. 
(Heir) 22d June 1621, Dunbar contra Hay. The heir of line muſt 
be diſcuſſed before the heir of conqueſt, Auchinleck, (Ar) 12th 
February 1630, creditors of Fairly contra his heirs, The heir of 
line as creditor to the defunct, may inſiſt directly againſt the heir of 
conqueſt, provided he himſelf renounce to be heir. Durie, 21ſt Ju- 
ly 1630, Fairly contra Maxwell. ---- An apparent heir-male paſſing by 
his immediate predeceſſor who had been three years in poſſeſſion of 
the eſtate without infeftment; and ſerving heir to a remoter laſt infeft; 
the Lords found, That he cannot be purſued upon the act of parlia- 
ment 1695, to pay the immediate predeceſſor's debt, till after the heir 
of line be firſt diſcuſſed. Forbes, 13th November 1712, Vint contre 
Earl of Dalhouſie. ---- A father taking a bond to himſelf, being in life, 
and to his ſecond ſon, failing himſelf by deceaſe; the father's credi- 
, 855 2 3 Go. | | tors 
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246 ; Piſcuſhon. 
24 tors contending, That the ſon, as heir of proviſion to that ſum, was li. 
able to them at-leaſt in valorem ; the Lords aſſoilzied the defender, and 


found him not liable, the defun& having both heirs and executors; 
Fountainhall, roth February 1700, Walls and her huſband contra 


Maxwell. 


No beneft Fours, in conſequence of an act of ſederunt, That heretable bonds 

of diſcuſion may not be purſued againſt an executor, nor a moveable bond againſt an 
and executor. heir. Hope, (Executor) Laird Meldrum contra Carnoucy.-----A man 

being bound to infeft in an annualrent, and, at his deceaſe, not be- 

ing of that eſtate that he can have an heir, the party was found to 

have action againſt his executors, altho the bond was heritable, and only 

er againſt an heir, if any there were. Haddington, 14th Decem- 

ber 1609, Gray contra Craig. Haddington, 16th January 1610, Spence 

contra Reid.An obligation heritable being transferred, after the debi- 
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£ tor's deceaſe, againſt his executors, or the intrometters with his goods and 

: | gear, will only have execution againſt them for the annualrent reſting 
= owing before the defun&'s deceaſe, but not for the principal ſum or an- 
_ nualrents for years after his deceaſe, which is only competent againſt 
=_ his heir or apparent heir intrometting with his goods and gear, unleſs | 
3 : the heir, being firſt diſcuſſed, be found not fofvendo. Haddington, 
Wi 24th May 1610, Hill contra Kinloch and Heriot. ----- Found that not 
1 only an heir, but even an executor may be compelled to lay money u- 
| ll pon land, in implement of a contract of marriage betwixt the defunct 
Wi and his relict. Hope, (Executor) 17th, Haddington, 18th January 
wr 1611, Trail contra Jackſon, A creditor may, at his option, pur- 
a ſue either the heir or executor, altho' the bond be heritable, becauſe 
= - the heritable clauſe is underſtood to be inſert in. favours of the creditor, 
1 and therefore ſhould not prejudge him. Hope, (Executor) 18th No- 
1 vember 1626, Adams contra Gray. Spotiſwood, (Creditor) Durie, 


24th February 1627 Carnegie contra Lermonth. An executor being 
purſued upon a minute of ſale, was found liable to pay the price, tho 
the bargain ſtood unimplemented in nudis finibus contractus, reſerving 
action againſt the heir as accords. Stair, 1ſt July 1662, Baillie contra 
Henderſon and Jamieſon, ES 5 


Heir re- TE heir of entail renouncing can have no intereſt to plead the 
nouns x. benefit of diſcuſſion. Durie, 2oth November 1638, provoſt of Stir> 
— this pri- Iing contra Livingſton, | 

. A heir-male bein for payment of his predeceſſor's debt, 
male con is a- che Lords found no * in — the heir of — not called; 
ny caſe beyur- and repelled the anſwer, That the heir of line had no viſible eſtate, 
calling the heir Which ſuper ſedes the neceſſity of diſcuſſing the heir of line, but not of 
of linge. ralling him. Stair, 24th January 1672, Ld. of Luſs contra Earl of 
Nithidale. But thereafter the Lords Tepelled the no proceſs, unleſs 
the heir-nale would condeſcend upon ſome eftate ing to the 


heir of line. Brace, 2th January 1715, Allan contre Earl Lauder- 


> - 


of diſcſion | In A proce apainſt an heir-male, the Lords found no neceſſity to 
unleſs there be diſcuſs heir of line, unleſs he had a viſible eſtate that could be af- 
; £8 = by | | | 4 . . 2 fected. : 
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5 Di.iſcuſſion. 247 
Sand. - Gilmour, - February 1662, Floyd contra Duke r 
Lennox. | . | 


Ox x having bound himſelf and his heirs-male, the heir-male was Where the 


heir-male is 


found liable primo loco, and the heirs of line ſecundo loco. Stair, 18th Fe- bound prima- 


| bruary 1663, Blair contra Anderſon.---In a proceſs againſt an heir of entail rily, 
for payment of the predeceſſor's debt, the defender pled, That he could 
not be liable till the heirs of line were firſt diſcuſſed; Anſwered, No 
neceflity of diſcuſſion, unleſs an eſtate could be condeſcended on to 
which the heirs of line may ſucceed ; and here the heir of entail is ex- 
preſly burdened with all the predeceſſor's debts, and conſequently is 
— to relieve the heirs of line. Replied, The heirs of line are im- 
pugning the tailzie, and it would be hard to make the defender pay the 
debt, while he is unſecure of the ſubject. The Lords found the 
heirs of line ſufficiently diſcuſſed, by obtaining a decreet againſt them 
upon a renounciation to be heir. Fountainhall, 11th January 1698, 
Colquhoun contra Stirling. | | 


An heir-male, who is obliged to relieve the heirs of line, has not the or bound to 
benefit of diſcuſſion. Stair, 22d November 1665, Scot contra Boſwal, relieverhe heir 
In a like caſe it was not ſuſtained as a good anſwer to the excep- — 
tion founded upon the benefit of diſcuſſion, That the heir-male, de- 
fender, had granted an obligation to the heir of line, to relieve her of 
the very debt purſued on. Dalrymple, 16th June 1715, Wightman 
contra Earl of Dalhouſie, | r | 5 


| Tao! an heir of conqueſt or tallaie muſt firſt he diſcuſſed, with mer Reatinrdes 


ſpect to debts affecting the —— tailzied lands; yet, if the 3 
exceed the worth thereof, the heir general muſt firſt be diſcuſſed: pro ceeds to — 
reliquo, before the others be bound to anſwer. Haddington, 18th 2d burden. 
June 1607, Earl Kinghorn contra Leſlie, ---- Burdens lying upon tail- | 
zied lands and bonds to infeft men in the property thereof, or annual- 

rents furth thereof, ſhould be born by the heir of tailzie ſucceding to 

theſe lands. Haddington, 19th February 1611, Fairlie contra heirs of 

Blair. The Lords found an execution proper againſt one who was 

heir of conqueſt, without diſcuſſing the heir of line, becauſe the con - 

tract purſued on was made touching the lands that belonged to the heir 
— Hope, (Heir) 23d June 1615, Gordon contra MDOo - 

wall. * | | | 1 ) 


A Dppvner's creditor having diſcuſſed the heir general to the , What under- 

length of horning, he is not obliged to compriſe the lands, but . — 
next inſiſt againſt the executors or heir of tailzie or proviſion. * 

dington, November 1608, Home contra Ld. NeſtalrigPut⸗ 

oy the heir of line to the horn, is not a ſufficient diſcuſſion ; but his 


t ought to be diſcuſſed by compriſing or adjudication, or his perſonn 


by caption, he not having renounced to be heir. Durie, ifwood, 

(Horning) 22d March 1627, Edgar contra Ld. Craigmiller's heirs. 

A creditor having led an appriſing againſt the heir of line, and offer» 

ing to diſpone the fame to the heir of proviſion ; this was not found a 

ſufficient diſcuſſion to give him acceſs againſt the heirs of proviſion, 

| fince he did not put the fame to execution. Stair, 29th January 1679, 
Lord Torphichen contre heirs of Oſwald, = OE 
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248 Z: Diſcuſſon. 


If the heic AN heir of line having renounced, the Lords found, That the heir of 
= N tailzie might be purſued, without firſt adjudging the hœredotas jacens, 
who has re-. and that there was no need of further dicuſſing; only they ordained 
nounced. * the creditor to make aflignation of his right to the heir of tailzie, that 

he might crave adjudication for his relief, of the right-pertaining to the 

defunct, whereunto the heir of line might have ſucceeded. Auchin- 

leck, (Air) 25th June 1629, Auchterlony contra Guthrie. The 
like. Stair, 22d June 1678, Crawford contra Heirs of Rattar. 

_ === The contrary had been found. Durie, 26th January 1622, Cowan 
contra Murray. Dirleton, 18th December 1666, contra 

— The Lords found it not neceſſary to diſcuſs a preſent heir 

of line before the heir-male, and of tailzie, where the former heir of 

line renounced, and an adjudication was led upon the renounciation, 

unleſs ſome eſtate belonging to the defunct was omitted out of the ad- 


2"; wean Forbes, 23d July 1708, Staiton contra Earl of Lauder- 
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D iſcuſſion of principal debitors. 


re dative of an idiot, having confirmed him executor to a 
fol an ere. deceaſed brother, bound himſelf cautioner in the confirmed teſtament, 
tor, has the and uplifted ſome money belonging to the ſaid brother; and thereafter 
: _ of dif” peing removed by ſentence of the Lords, and another neareſt in blood 
| put in his place, a ſiſter, who ſtood in the ſame degree of relation to the 
defunct, purſuing him, as intrometter, for her half; the Lords found, 
that the idiot, principal executor, was liable, in the firſt place, to the 
purſuer, and that the defender could only be purſued 7utorio nomine, 
or as cautioner for the executor ; and found, That he cannot be liable 
tutorio nomine, now after he is exauctorated, unleſs he has the idiot's 
effects in his hands, nor as cautioner, till the idiot and his preſent tutor 
be diſcuſſed. Forbes, 14th, Fountainhall, 15th December 1711, Swin- ' | 
ton and Bonar contra Maxwell. x OR - 
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Cautioner FouNnD, That cautioners for common factors (which caution they 

_ — find to the royal burrows) cannot be diſtreſſed, till the factor be firſt 

0 += diſcuſſed, either before the conſervator, if they be factors in the Nether- 

| lands, or before the Lords if here. Auchinleck, (Factor) 23d Febru- 

ary 1630, Richie contra Paterſon. ----- In a purſuit againſt a cautioner 

| — for a collector of a town ſtent, the Lords ſuſtained the defence, That 

1 | the principal was not called, tho' he was known to be bankrupt, ſeeing 

1 el, cCautioners for acts of adminiſtration, ſuch as, for tutors and curators, 

1 Sc. have beneficium ordinis & diſcuſſonis. Fountainhall, 13th No- 
17 vewnber 1677, Sandilands contra Divvy. N 


Cautioner: THE Lords found, That a cautioner in an indenture, taking bur- 
who have not den upon him for the apprentice who was minor, had not the bene- 
the penefit of ſcium ordinis, i ſuit for the penalty incurred, by the apprentice 
diſcuſſion, Jicium ordinis, in a pur penalty ed, by pp 

his deſerting his maſter's ſervice, and that he might be inſiſted againſt 

without diſcuſſing the principal. Forbes, 11th February 1708, Bal- 

four contra Hutton. A. cautioner being bound as ſoverty and full 

debitor, tho not conjunctly and ſeverally, was found not to have the 
benefit of diſcuſſion. Gilmour, July 1665, Dunbar contra | 

- 4 * 8 
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Donatio mortis cauſa. 


of Dundee. Forbes, 18th June 1713, Montgomery contra Brown. 
A third party having granted an obligement to the creditor, tocauſe the 
debitor pay, or elſe to pay the debt himſelf; tho' he was only found to be 

a cautioner, yet he was refuſed the benefit of diſcuſſion, only he was al- , 
lowed a diligence to call the debitor into the proceſs, in caſe he had any 
defences againſt the debt; Fountainhall, 2oth January i693; Doul 
contra Home, | . 


Tur Lords found a cautioner in a ſuſpenſibn, only ſub/idiarie liable, Caurioner in 
altho the principal was already ſo far diſcuſſed, that a decreet of ſuſ-* ſuſpenſſon. 
penſion was extracted againſt him. Fountainhall, 27th February 
1702, Houſton contra Schaw. But the contrary was thereafter 
found, vi. That a cautioner in a ſuſpenſion, after the letters are found 
orderly proceeded, may be charged ſummarily upon the bond of cau- 
tionry, without firſt diſcuſſing, the principal debitor, Dalrymple, For- 

bes, 17th June 1714, Forbes contra Strachan. D 


A CREDIToR can have no action againſt a cautioner in a confirm What 2 
ed teſtament till he diſcuſs the executors, and it is not ſufficient diſcuſ- ene diſcuffi- : 
ſion to put them to the horn; he. muſt alſo poind, and, failing move- on. | 9 
ables, go on to appriſe. Durie, Haddington, 12th February 16233 | 1 
Arnot contra executors of Home. The like. Hope (Executor) roth — 7 
December 1623, Stewart contra Fiſher.---A decreet againſt a principal, 
is no ſufficient diſcuſſion ſo as to come at the cautioner, but there muſt be 
at leaſt a regiſtred horning. Stair, 24th July 1662, Briſbane contra Mon- 
teith. He who has a decreet againſt an executor, diſcuſſes him ſuffici- 
ently by horning, and needs no further diligence before he have recourſe 
to the cautioner. Haddington, 27th June 1610, Scrogie contra the 
conſtable of Dundee. The cautioner for a meſſenger being liable 
only ſ/ub/idiarre, after the meſſenger is diſcuſſed ; it was alledged, That 
the perſonal diſcuſſion, by a regiſtred horning, is not enough. The 
Lords found, That the defender, cautioner, condeſcending on goods 
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or lands belonging to the meſſenger, and giving his oath of calumny on 4 


the condeſcendence, the purſuer ought to diſcuſs the ſame by poinding 
- oppriſing. Harcus, (Cautioners) 15th January 1685, Miln contra 
raham, | | 8 | 
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DISCUSS ION of heirs portioners. See Sclidum & pro rata. 


TP adebitor who has the benefit of diſcuſſion, may be purſued in the 
ſame proceſs with the principal. See Legal Diligence, 
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DoxaTio MoxrTis Causa. 

| MISSIVE letter, written by a defunct to his ſpouſe, bearing, 3 
A That if he happen to die 4 his return, ſhe ſhould do with — ef 
What he had as ſhe pleaſed, was found to be only a donatio mortis cau-%ab, the 
ſa, or legacy, which could only affect dead's part. Stair, 25th July 1662, to — ag 

Naſmith contra Jeffray.----In a competition among creditors on an e- 
ſtate, the Lords preferred a liferent _—_ by a man to his ſpouſe, tho 
3 it 
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Donatio mortis cauſa. 
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it was objected, That it ſeemed to be only donatio mortis cauſa, becauſe 
it mentioned in the narrative that he was going abroad, and might die 
before he returned home, and fo was contemplatione mortis, and null, 
becauſe he returned: But this the Lords repelled. Fountainhall, 16th 
February 1686, creditors of Connochie competing. ---- A gentleman 
going abroad, tailzied his eſtate to a conſin, and failing him to his 
brother, narrating, That he deſired to avoid differences, in caſe of his 
not return, reſerving power to alter, and diſpenſing with not delivery, 
Sc. Before his return, the firſt ſubſtitute having deceaſed; and he him- 
ſelf returning, and deceaſing thereafter, the ſecond member of the tail- 
zie entred heir upon the ſaid diſpoſition ; another couſin raiſing a reducti- 
on of the diſpoſition, as a donatio mertis cauſa, it was found, That 
the tailzie was {till obligatory, and, that it did not become void by the 
return of the granter, &c. Fountainhall, 17th February 1699, Leſlie 
and her huſband contra Leſlie, | | 


Bond pay- BOND being granted by a man to his brother, containing diſpoſition 
able after to certain goods, with proviſion, that they ſhould not be delivered till 
- «926 bending after his deceaſe, and the deceaſe of his daughter; ſhe dying unmarried; 
die wichout after the deceaſe of both, the aſſigney inſiſting for delivery of the goods, 
heirs of his bo this was found not to be a donatio mortis cauſa ; and therefore, not 

i revoked by the diſponer's living ſeven years thereafter. Durie, 8th 
March 1626, Traquair and Robertſon contra Bluſhiels. , -------- A 
bond granted to a niece, payable after the granter's death, in caſe be 
left no heirs of his 0wn ods, delivered in liege pouſtie, was found not 
revocable, not being donatio mortis cauſa. Stair, 8th December 1675, 
Thomſons contra creditors. of Alice 'Thin. -----One having diſponed 
the whole ſums and goods he ſhould have at his death to his brother, if 
be ſurvive him, and the diſponer have no children of his own ; this was 
not found revocable as a donatio mortis cauſa. Stair, loth January 


1679, Grant contra Grant. 


ae, be- A ConTRACT betwixt a father and his daughter, wherein he was 
minis, in place provided to 300 merks, to be paid out of the readieſt goods and gear 
— legal pro- pertaining to his daughter at her deceaſe, and which he accepted in full 
12383 ſatisfaction of all that might fall to him by her deceaſe, was faund a h- 
natio mortis cauſa, and alterable by the daughter at pleaſure, in reſpect 
the father had no antecedent claim againſt his daughter; and therefore 
the contract was interpreted to be of the nature of a deſtination of ſuc- 


ceſſion. Durie, 18th March 1636, Bells contra Park. 


Condition AM aſſignation being ſimply granted, and without any clog, but the 
ud vegane affigney granting backbond to compt and pay to the cedent at his home- 
— for void- coming from abroad; this was found to be no donatio mortis cauſa, nor 
ance as donatio reyocable, by a poſterior aſſignation granted abroad, the cedent never 
mortiseauſe. having returned — Durie, 15th February 1637, Lauder con- 

tra goodwife of Whitekirk. - A man who — conſiderable 
means with his wife, having, at her deſire, granted bond to her 
ſiſter, for a ſum payable at the wife's death, but with a faculty to 
the wife to alter or revoke, in caſe of ingratitude, &c. and ſhe hav- 
ing accordingly revoked it by a writ under her hand, and given it to 
others, but without expreſſing any particular act of ingratitude moving 


her to alter; the Lords found, That the granter muſt condeſcend _ 
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1 


3 


and prove ſome act of ingratitude or provocation, otherwiſe they would 
not ſuſtain her revocation. Fountainhall, 22d January 1709, Muir 
contra Bertram. 5 | | 


A BonD being granted by a man to a lawier, bearing, That it was | Band grant- 
| or an ne- 


for pains taken by him in his affairs, and becauſe he had deburſed 
ſome charges in doing thereof, and therefore binding him to pay 
the ſaid lawier a ſum, at the term after the granter's own deceaſe, if 
before his ſaid deceaſe he did no other deed derogatory to the ſaid bond, 
and alſo if he died having no heirs-male of his own body; this bond 
was found not to be donatio mortis cauſa, being granted for onerous 
cauſes, and ſo not revocable nor alterable. Durie, 2d March 1624; 
Lord Curriehill contra executors of Currie. | | 


rous cauſe, 


DOVECOASRE > : 
X DECREET' being obtained for demoliſhing a dovecoat upon 
A a new foundation, becauſe the builder had not ten chalders of 
victual, conform to the act of parliament ; the Lords found, That 
the party was not obliged to demoliſh the dovecoat, ſeeing the 
houſe might be —_— to ſome other uſe, but decerned the de- 
fender to build up the head of the dovecoat, ſo as doves could not 
enter, and to continue it ſo, till he acquired an eſtate conform to the 
act of parliament. Here the dove-houſe did not conſiſt of a few holes, 
| Which are uſual upon the top of another houſe, but contained five or 
ſix hundred holes. Harcus, (Decreets) November 1682, Durie 
of Grange contra heritors of Burntiſland. ---- By act 19th, parl. 1617, 
it is ordained, © "That none thereafter ſhall have the privilege to build 
c a dovecoat, unleſs he has ten chalders of victual:“ But if one purchaſe 
land with a dovecoat from an heritor who had the privilege of a dove- 
coat, he may enjoy the ſame privilege, tho' he be not poſſeſſed of 
ten chalders of victual. And it was found, That if there was a dove- 
coat the time of the purchaſe, the purchaſer may repair or rebuild it 
upon the ſame foundation, but with no more dovecoat-holes than the 
former had ; but if it was ruinous the time of the purchaſe, he can- 
not rebuild it. 19th January 1731, Kinloch of Conland contra Wil- 
ſon of Coul. . 15 £ 
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EJECTION. 


HE entry in vacuam poſſeſſionem, without violence; and finding Entry # _ 
| no rat tion, ma 12 to infer the defender's dwg poſſe - 
truſion to repoſſeis the Davy Fug but not to infer ejection, to make the 
enterer liable to violent profits, Colvil, January 1588, Mon- 
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Eſcheat. 


cur contra Campbell, Haddington, 18th January 1623, Ld. Drum 
kilbo contra Laing, | Oe. 5 


Whatadtsof EJECTION was ſuſtained, altho' there was no violence done to the 
violence will purſuer's perſon or family, but only the houſe blocked up, and ſuſte- 
infer ejection. nance for man or beaſt ſtopped from coming in to him, ſo that he at 
length left the houſe. Colvil, 3d June 1575, Ld. Colleſtoun contra 

Earl of Errol. | | 


' Who have FoUND, That no perſon had intereſt to purſue an ejection, but the 
intereſt to actual and natural poſſeſſors of the land; and that a party could not pur- 
wm — ſue the ſame for the deed done to his tenants, but that it was compe- 
tent to the maſter for ejecting his ſervants, hynds and cottars, becauſe 
the maſter, by them, had natural poſſeſſion, but not by the poſſeſſion of 
his tenants. Durie, 26th November 1628, Bruce contra Bruce. 
A A tenant being ejected, the Lords ſuſtained ejection at the maſter's in- 
ſtance, tho' the tenant did not concur, but they refuſed to ſuſtain it, 
guoad omnes effectus, viz. as to violent profits, juramentum in litem, 
but only that the maſter ſhould be in the ſame condition he was in be- 
fore the ejection, and ſhould have the ſame manner of poſſeſſion as if 
the land were not void, and to uplift the duties, and to put in and re- 
move tenants, and for the bygone ordinary duties. Dirleton, 18th Ju- 
ly 1666, Steel contra Hay. . © ; =» | 
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Andes A PaRTy, tho' not preſent at the deed of ejection and re 
whom the a- and a long time thereafter abſent, was nevertheleſs found guilty of the 
Etion lies. ſaids deeds by ratification thereof, which ratification was alſo inferred 

by the perſons coming to the houſe whence the purſuer was ejected, 
and continuing to reſide there with her ſons who had committed the 
ejection. Colvil May 1581, Anderſon contra Kinnier. 
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N JIE 2 
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What title IN an action of ejection, the Lords found, That the purſuer ought 
wm neceſſary. to libel poſſeſſion with ſome title, otherwiſe they found the libel not 
_ | relevant. Balfour, (Libel) 2d, Colvil, 22d March 1573, Wiſhart 
= contra Ld. Arbuthnot.-—- Proceſs of ejection was ſuſtained at the in- 
ſtance of a tackſman's relict, who had no title in her own perſon to 

1 the tack having been only during life; and this becauſe ſhe 
continued in poſſeſſion three months after her husband's deceaſe, 
and before the ejection, Spotiſwood, (Ejection) Colvil, May 

1583, Fraſer contra , fg 


Arn 


— 


ESCH EAT. 


N a ſpecial declarator of eſcheat, the horning was alledged to be 
— null, as being upon a null decreet, and falling therewith in con- 
85 ſequence; this was repelled, becauſe the party was in contempt, in not 
ſuſpending debito tempore. Stair, 10th February 1663, Montgomery 
= contra Montgomery. | h | 


May fall u- 
pon a null hor- 
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ux donatar ſubjected to the debt in the horning, upon which the 1 ——— lis 
vift was taken, altho' he neither intromet, nor intent declarator, un- debt in the 
leſs he renounce his gift rebus integris. Haddington, gth February borning, 
1603, Stalker contra Murray. Haddington, February 1598, 
Maſter of Elphingſton contra Erskine. But if he once begin to in- 
tromet, he is not allowed thereafter to renounce. Haddington, 1ſt JIa- 
nuary 1593, Finlayſon contra Jackſon. Durie, 15th March 163 1; 
Fletcher contra Kid. ---- Nor after will he be allowed to defend him- 
ſelf againſt payment, by 8 the nullity of the horning, and that 
therefore he lies open to be called to accompt by the rebel for his in- 
tromiſſions. Bid. But the donatar was not found liable for annual- 
rent that became due upon denounciation, ſeeing the fame is not ſpeci= 
fied in the act of parliament. - Bid. 3 


Box ps bearing annualrent are moveable before the term of payment h «n, 
of annualrent, and fall under ſingle eſcheat. Stair, 26th, Gosford, under ſingle, 
27th June 1668, Dick contra Ker. A ſum due by bond, bearing nnd nen ur- 
an obligement to infeft, and requiſition; found moveable after requiſiti- beat. 
on, and to fall under ſingle eſcheat, tho it continued to bear annual- 1m, Bonds, 
rent, becauſe requiſition made a ſum moveable before the act of par- 
liament 166 1. Dirleton, Gosford, 12th January 1677, Jeffray contra 
Ld. Wamphray. ---- An heritable bond on which infeftment has not 
followed, fills under ſingle eſcheat. Durie, 22d March 1634, Ochil- 
tree contra Miller. —-- The contrary. Durie, iſt July 1626, Halybur= 
ton contra Stewart. 8 FTF. | | 

Tung ſub-vaſſal's liferent- eſcheat falling to the vaſſal, is carried as a 23 Rights 

part of the vaſſal's ſingle eſcheat, when the vaſſal afterwards becomes having wa- 
rebel; but the vaſſal's liferent-eſcheat falling, the donatar thereof is m temporit. 
intitled to the liferent-eſcheat of the ſub- vaſſal falling thereafter ; ſo 
that the ſub-vaſſal's liferent-eſcheat firſt falling, makes a part of the 
| caſualty of the vaſſal's ſingle eſcheat, but falling after the vaſſal's life- 
rent-eſcheat, makes a part of the caſualty of liferent-eſcheat. Durie; 
26th February 1623, Sibbald contra Ld. of Lethinty. Durie, Spo- 
tiſwood, (E/cheat) Auchinleck, (Vaſſal) 8th March 1628, Douglas 
contra Ld. Wedderburn. Durie, 24th, Spotiſwood, (Eſcheat) 26th July 
1632, Rule contra Renton, ---- A tack to one, and, after his deceaſe, 
to his heir, for each of their lifetimes, and after that for 19 years, hav- 
ing fallen to the king by the forfeiture of the firſt tackſman, and bein 
_ Lifted, the aid — was found in the perſon of the donatar, to fal 
under his ſingle eſcteat, tho', in the perſon of the tackſman, it would 
have fallen under his liferent-eſcheat, by 1 5th act, parl. 1617 ; and it 
was found, That the heir to the donatar of the forfeiture had no right 
thereto, but loſt it totally by his predeceſſor's rebellion. Durie, roth 
March 1641, Stewart contra Ld. Samuelſton. 6 en, 

A RooM having continued ſeveral years in the natural poſſeſſion of % wbere 
the proprietar, after his liferent-eſcheat had fallen; the Lords found, the rebel is in 
That ho ſuperior had only right to as many of the farms of the ſeve- o_——_— | 

ral years paſt, ſince the rebel was year and day at the horn, as the land* © 
was worth, and in uſe before to pay of rent; and that the king's do- 
natar to the ſingle eſcheat had right to the reſt of the crop and increaſe 
each year, deducing the 2 of labouring, Cc. Durie, 23d 
1 - 636, Murray contra the donatar of the commiſfary of Dunkeld 
8 EICNeat, | : | 
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to, What PFouxD, That a bond of relief, not being liquid, falls not under 


6 2 or "eſcheat, unleſs there had been a diſtreſs prior to the denounciation, b 

5 orliferent. which the relief would have effect. Fountainhall, 27th January 168 5, 

; contra | 0 | 

ol Effet of ACTIONS for annulling of feus, for not payment of the feu-duty, 
Wo —_— are not competent to be purſued by the donatar to the ſuperior's life- 
9 e, rent, whoſe right, being temporary, cannot produce ſuch actions a- 
gainſt the vaſſal to take away his property; neither was it reſpected, 

; that the donatar reſtricted the ſentence to have effect only during the 
a vaſſal's life, ſeeing the feu could not fall for that ſpace, and thereafter 
8 . revive again. Durie, 4th February 1634, Ld. Wedderburn contra 
{| Stewart of Coldingham and others, 

$ To whom A Ma committing ſlaughter within. burgh, and being convict, it 
+ Fa chest as found, That his eſcheat belonged to the burgh, but if the party 
1 io, To the was fugitive, and denounced for not- compearance, that the eſcheat be- 
3 burgh. longs to the king; becauſe, in this caſe, the eſcheat falls not for a 
bl: crime committed within burgh, but for non-compearance. Balfour, 
N (Burrows) 28th May 1542, Ormiſton the king's donatar contra town 


5 of Edinburgh. _ | | 
2%, Te the THE ſingle eſcheat of a miniſter falls to the king, and not to the 
Lord of rega-, Lord of regality, tho' the manſe be locally within the regality; for 
* manſes being given by the king and parliament, are not reputed to be of 
any private holding, and acknowledge no ſuperior but the king. Du- 
rie, 28th March 1628, Fletcher contra Irvine. The eſcheat of a 
rebel living within a regality, falls to the Lord of regality, and reaches 
his moveables wherever ſituated, Stair, 26th June 1680, Young con- 
tra Ld. of Raploch. | = 3 5 
3tio, . THE husband's jus mariti of lands belonging to his wife, which 
mariti. falls under ſingle eſcheat, belongs not to the wife's ſuperior by his re- 
bellion, but to the king. Durie, 24th February 1629, Pollock con- 
tra Muir.---- The contrary had been found. Haddington, 23d Fe- 
bruary 1609, Ld. Bearford contra Drummpond. | 
ine Tux liferent-eſcheat of a ſubject, whereupon infeftment had not 
whom ir falls. paſt, was found to fall to the king, becauſe liferent-eſcheat falls al- 
nn to the king, where there is no ſuperior, and there cannot be a 
nor talen. ſuperior without infeftment. Stair, 22d July 1675, Menzies contra 
| Kennedy. ---- The like. Durie, gth March 1624, Douglaſs contra 
Lu. Eaſtniſbet. For this reaſon a liferent-tack, which falls under 


_ liferent, and not ſingle eſcheat, goes to the king by eſcheat, not to 


7 . the ſetter. 9 February 1598, Leſlie contra Stewart. 
oe. bag THE office of a ſherift-clerk falls in the king's hands by his rebel- 


lion. Hope, (Horning) 27th July 1615, Kinroſs contra Drummond. 
-— Stio, Tite- THe literent-eſcheat of an apparent heir, the predeceſſor having died 
"Tahoe "infeft in the lands, falls to the ſuperior of the lands. Haddington, 2oth 
heir. December 1622, Hamilton contra Bruce. Durie, 21ſt March 1623, 
Cunningham contra Earl Glencairn. Durie, 3d July 1624, Muir 
contra Auchannay. | | | . 
The liferent-eſcheat of a Lady tercer, belongs to the ſuperior by her 
rebellion, altho' ſhe had the terce only by conſent of parties, and was 
; © | never 


&to. Terce. 


Eſcheat. 


3 ſerved, nor kenned to any terce. Hope; ( Horning) 12th July 


1622, Maxwell and Gordon contra Lochinvar, 


Tux gift of eſcheat is equivalent to an aſſignation, whereof general 
declarator is the intimation ; and therefore, in competition with arreſt- 
ments, the donatar or arreſter is prefered, according as the general decla- ment. 


rator or arreſtment 1s prior in time, provided always, the arreſtment 
be upon a. debt prior to the rebellion. Haddington, 7th February 
1611, tenants of Kirkneſs contra Foſter. Durie, 22d February 1628, 
Anderſon contra Gordon. Durie, 19th June 1630 Nisbet contra Lady 
Abercorn. Durie, 24th February 1637, Pilmuir contra Ld. Gagie. 
Stair, 19th February 1667, Glen contra Home, Stair, Gosford, 25th 
November 1671, Chalmers contra Deans. Forbes, 27th March 170%, 
Henderſon contra Aliſon, ----One having arreſted a ſum due to the re- 
bel, and the donatary to the eſcheat being paid his debt, but he that 
was ſecond' in the backbond craving to be preferred to the arreſter, as 
being in eodem corpore, the Lords found, That he ought to be pre- 
ferred. Fountainhall, 17th November 1686, contra SY 
--- A donatary of eſcheat; declared in general, was, by the Lords, pre- 
ferred to one arreſting after the gift, before declarator, for a debt due 
before the rebellion ; u = this ſpeciality, That the donatary's gift pro- 


ceeded upon his own horning, and he obtained declarator before the 

arreſter recovered a decreet of furthcoming. Forbes, 24th January 
1712, Erſkine contra Eliot. The like. Durie, Haddington, penult. 
February 1623, Halyburton contra Ld. Murtil's creditors, 


- GENERAL declarator, is the intimation of the donatar's right; there- 
fore, in competition betwixt a gift of ſingle eſcheat, and an aſſignation 


granted before rebellion, the right firſt intimated will be preferred. 
Maitland, 14th July 1566, Stewart contra Burn. Hope, (Afigna- 


tion) 11th February 1614, Clark contra Napier. Durie, 12th Feb- 
' ruary 1642. Moſman contra tenant 
1662, Bones contra Johnſton, 


An EDITOR confirming himſelf executor dative to his debitor, and a With an Loy | 
then obtaining both ſentence and payment from the defunct's debitors ; rr 


in a ſpecial declarator, purſued by the donatar to the ſaid defunct's eſ- 
cheat, the gift being poſterior to the other party's ſentence and recovery 
of payment; the Lords ordained the goods to be divided pro rata, (the 
donatar being alſo a creditor) in reſpe& the executor-creditor had got- 
ten 3 ; fo that they thought it hard to make him reſtore all. 


Auchinleck (Eſcheat) 18th March 1628, Ld. Leyes younger con- 


tra Lindſay. ------- The Lords preferred an executor-creditor before 


4 donatary of the defunct's eſcheat, the confirmation being before the 


gift, and a decreet againſt the defunct's debitors obtained before the 
decreet of declarator of the gift. Home, December 1684, 


M Raith contra Kennedy. The like. Falconer, 6th November 168 5, 


Polwarth contra Reoch. ----- A donatary of a defunct's eſcheat having 


firſt eue his gift, (being a creditor) and ſeveral months thereafter 


another creditor confirming, before intenting declarator on the eſcheat; 
the Lords preferred the executor- creditor before the donatary. Forbes, 


Wick. 
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right, or ſucceeding to him, but in virtue of his own radical right and 
infeftment, as in the caſe of ward; the vaſſal by his annual rebellion, 


being barred for life from inſiſting upon his property, or claiming the 


mails and duties. Hence, after elapſe of year and day, the real right 
muſt be underſtood as fully eſtabliſhed in the ſuperior's perſon e- 
qually as if he were infeft upon a right derived from his vaſſal: But 
during the currency of the year and day, as the vaſſal has not yet in- 
curred the penalty, nor the cauſualty taken place, having that time 
indulged him to fatisfy the charge, every right granted by him be- 
fore rebellion, completed within the year, will be preferred to the 
donatar of liferent-eſcheat. Durie, 5th, Hope, (Horning) 6th July 
1622, Murray contra Adamſon. Durie, 24th July 1632, Rule 


contra Billie. Durie, 3d December 1623, Harris contra Glendining. 


Durie, Spotiſwood, (L:iferent Eſcheat) 16th February 163 1, Lord 


Cranſton contra Scot. Durie, 3d December 1634, Lindfay contra 
Scot. Stair, 23d February 1671, Lord Juſtice Clerk contra Fairtholm. 


Stair, 19th January 1672, Beaton contra Scot. Gosford, 1 5th July 
1673, Savage contra Crawford. Fountainhall, Forbes, 28th Novem- 


ber 8 o, creditors of Spot contra Lord Alexander Hay. Vet ſeve- 


ral other deciſions have gone upon the footing, as if declarator were ne- 
ceſſary to complete the gift of liferent- eſcheat, the ſame way as in 


a gift of ſingle eſcheat. Thus a compriſing, led after the lapſe of 


year and day, with infeftment upon it, was preferred to a poſterior gift. 

ope, (Horning) oth March 1615, M Math contra Ld. Dinduff. 
The like. Durie, 8th February 1642, Weddel contra Earl Finlater. 
--——And acreditor of a vaſſal, having arreſted after year and day, and 


obtained decreet of furthcoming, before gift or de tor of the life- 


rent-eſcheat, was preferred to the ſuperior's donatar, becauſe of his di- 

ligence. Darie, 19th June 1630, Nisbet contra Lady Abercorn. 

+ 2,Vicha Tur Lords found, That the donatary to a rebel's liferent-eſcheat 
men, Was preferable to a baſe infeftment granted prior to the denounciation, 
8 — either confirmed or clothed with poſſeſſion before the annual re- 


bellion 


| With an ap- THE rule, That creditors doing diligence before declarator, are pres 
1 ring] ferable to the donatary of fingle eſcheat, holds, by our practice, in move- 
oY | ables only, or moveable ſums poinded or made furthcoming upon ar- 
11 reſtments; but not in rights having fractum futuri temporis, which can- 
1 not be taken away from the donatar by any diligence poſterior to the 
1 denounciation. Upon this footing, a donatar of ſingle eſcheat was pre- 
i] | ferred to an appriſer of a husband's jus mariti, the appriſing being after 
b the rebellion, tho' prior bo:h to the gift and declarator. Stair, Goſ- 
of ford, 18th July 1668, Lord Dumfries contra Smart. The like, 
. (Horning and Eſcheat) 6th July 1622, Murray contra Adam- 
1 On. ä h | ; | 1 

bf | | 

we Emer, SINGLE eſcheat, is a cauſualty that imports a conveyance of the re- 
# iife Pt bel's goods, which, like any other acquiſition, muſt be completed by 
Wi cheat withcre-Jaying hold of the ſubject ; and therefore, a general declarator is neceſ- 
1 dico. 1g fary, which anſwers to the intimation of an aſſignation. The ſame, 
E by analogy, may be thought to hold, where the liferent-eſcheat falls to 
3 | che ctabliſhesthe king, of ſubjects upon which infeftment has not paſt ; but the life- | 
oft Sn. rent-eſcheat, which is a caſualty of ſuperiority, nihil novi juris tribuit; 
56 the ſuperior enjoys the rents of his vaſſal's lands, not as deriving any 


Eſcheat. 
pellion exiſted ; tho' it was pled, That a baſe infeftment is a real right 
without poſſeſſion; and albeit by the act 1540, C. 105, a poſterior pu- 

pPlick infeftment, for cauſes onerous, be preferable; that cannot be ex- 
tended to a right of liferent-eſcheat ; in reſpect it was anſwered, That 
the ſuperior claims the mails and duties in virtue of his own radical 
 - right to the lands, which radical right revives upon the vaſſal's forfei- 
ture of his liferent; and therefore the ſuperior is in a caſe as ſtrong as 
any purchaſer can be. Durie, 19th March 1633, Ld. Renton contra 
Ld. Blackadder. Stair, 2 1ſt February 1667, Min contra Clarkſon: 
Fountainhall, 6th December 1699, creditors of Clark contra Gordon 
of Seton. — 

A PART 's annual rebellion not being wholly, after he was appa- 3, Year | 
rent heir by his father's deceaſe, but moſt of it being run in his fa- — pag 
ther's life, and before year and day expired after his father's de- with regard 
ceaſe, the creditors had adjudged, and charged the ſuperior; in a com- Aral af an 

ition betwixt one of them; as donatary to the eſcheat, and the other a pparent heir. 
creditors, the Lords found, That theſe ſtrict caſualties are not to be ex- 
tended, and therefore that the eſcheat could not take place in this caſe, 
and fo preferred the other creditors. Fountainhall, 2oth July 1697; 
creditors of Muirhouſe competing, | S460 

LIFEREN T-ESCHEAT is burdened with appriſinge led upon debts, Ao, Freſent- 

exiſting before rebellion, and completed by infeftment within the year 5. a ig 2 


and day. Dirleton, 26th July 1673, Earl of Annandale contra creditors year and day, 
of Sinclair. Or by preſenting a ſignature to the exchequer, where the — 


appel is led againſt the king's vaſſal, becauſe the king cannot be ditor. 
ged. Stair, 27th July 1673, inter coſdem.-—But thereafter the Lords, 


8 


before anſwer, appointed to be taken per membra curiæ, at what 
time the ſignature was preſented, and what was the cauſe of the delay, 
that infeftment was not expede within year and day. Stair, 25th July 
1670, inter eoſdem. . | 


A PuxcHASER, who got procuratory and precept, having infeft rifrense: 
himſelf baſe; his „ was Round to all * the di poner, — of 
and found not evacuated by the rebel's obtaining a publick infeftment * 5 
upon reſignation, ſeeing the ſame was obtained after the running of gainſt ever, 
year and day, and after declarator at the donatar's inſtance. Durie, ?**rior right | 
23d January 1624, donatar of Meldrum's liferent-eſcheat contra his 
ſuperior. —= Liferent-eſcheat of a vaſſal once fallen, will ſtand good 
do the ſuperior, tho the vaſſal afterwards loſe his tailzied fee by in- 
curring an irritancy. Home, 18th July 1722. Scot of Gala contra 
the perſonal creditors of the deceaſt Sir James Scot. pe 


PYOLUNTARY right granted by the rebel after denounciation, 
See Litigious. | : 


COMPETITION betwixt a donatar of ſingle gebeat, and 
Forteur of a bill, See Bill of Exchange. 4 gle ufc A ah 


WV HAT is carried by a gift of eſtheat, See Gift, | 
GIFT of eſcheat when preſumed femulat, See Preſumption. 
. 8 ſimulation good againſt onerous purchaſers. See Perſonal and 
371 
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ecution. 


F OUND, That where parties excamb lands, the lands remain 
really affected to return to the party from whom the exchang- 
1 | ed lands are evicted, conform to the proportion of the eviction, in 
= which the party diſtreſſed hath recourſe to his own lands pro tanto, in 
| which recourſe, the Lords found him preferable to all other perſons 
who had acquired any real rights to the lands, tho' theſe rights preceed- 
ed the eviction ; and this, becauſe contracts of excambion are of them- 
ſelves real. Durie, 25th November 1623, Earl Melroſs contra Ker.--- 
In an excambion of lands, tho? regreſs upon eviction was ſtipulated to the 
granter only and his heirs, yet the lands being evicted from a fingular 
ſucceſſor, he was found to have regreſs againſt the excambed lands, tho 
the ſtipulation was not in his favours, quia inerat de natura rei. Du- 
rie, 14th July 1629, Ld. Wards contra L. Balcomby. | 

In excambion of lands, the party from whom the eviction is made, 
hath his option, either to ſeek regreſs or damages. Nicolſon, (Evicti- 
on) 6th July 1622, Home contra Ker. | 


Excambion. Ex 
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EXECUTION. 


Warrant of execution. 


ien WARRANT to cite at the neareſt mercat-croſs, where there 

obtained. NA is no futus acceſſus to the party, ought not to be granted of courſe 

| upon common bills, but by the Lords in preſentia upon ſpecial bills. 
Stair, 29th June 1666, M*Pherſon contra M Leod. | 155 
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| Execution AN inhibition was found null, becauſe ſerved at another church 
 _  diſconform to than the pariſh-church deſi 227 in the body of the letters, altho it was 
the warrant. offered to be proved, that the ſaid pariſh-church was ruinous, and that 
5 the whole congregation went to the neighbouring church. Hadding- _ 
ton, March 1604, Moncur contra Ld. Craid.----The Lords 
found an inhibition null, becauſe the letters gave watrant to charge the 
, being then out of the country, upon 60 days, at the mercat- 
croſs of EO. pier and ſhore of Leith, and at. the croſs of the 
 Head-burgh of the ſhire where the lands lay, but contained no further 
warrant, and yet the execution bore perſonally apprehended, for doing 
whereof there was no warrant in the letters, altho', by this perſonal 
execution, the purſuer had done more than was contain'd in the war- 
£8 rant of the letters. Durie, Hope, (Jihibition) 24th January 1627, 
Erskine contra Lord Erskine. Durie, Hope, (Inhibition) 19th. March 
1628, Lamb contra Blackburn. Yet ſuch an execution was ſuſtain- 
ed, being of a ſummons. Durie, Auchinleck, (Summons) 2d Fe- | 
bruary 1628, Ld. Kirkconnel contra Ld. Barnbarroch.----And a party 
was held as confeſt upon a perſonal citation, tho' there was only war- 
| | | | | "Hs rant I 
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rant for an edictal citation, becauſe a warrant for an edictal citation in- 
cludes a perſonal citation. Forbes, 12th June 1705, Cochran contra Ur- 
quhart. An incident uſed by a defender againſt a party, called as haver, 
and out of the country, upon ſixty days, was not ſuſtained, becauſe the 
letters bore no warrant to ſummon him as out of the country. Durie, 
ult. February 1629, Muir contra tenants. -— The Lords found that a 
| , being within the country the time of the citation upon the firſt 
ſummons, (ſecond ſummonſes not being then taken away) and ſometime 
thereafter, and going out of the country before the ſecond, could not be 
cited at the pier and ſhore of Leith upon the ſecond, without a warrant 
in the ſecond. ſummons, Dirleton, 21ſt June 1672, Ferguſon con- 
tra 5 210 | < 1 


? 


IT being objected, That a meſſenger, at delivering the copy, wanted If the meſ: 
the ſummons, which was the warrant thereof, and being required then fies mult 
the defender's advocate to ſhew it, the Lords found a meſſenger rant. TY 
not obliged to ſhew his warrant to third parties not defenders, and that 
law preſumes he had it on him, unleſs the contrary were proved. Foun- 
tainhall, 11th July 1699, Lermonth contra Gordon. | 
_ ExECUT1oN of letters of intimation at the mercat-croſs of Edin- 
burgh, pier and ſhore of Leith, not bearing production of the aſſigna- 
tion intimate, found null. Dalrymple, gth December 1714, Watſon 
contra Monro. | a 


Where parties muſt be cited, and executions gone 


Exkcur foxs againſt parties ought to be perſonally, or at their Execution a 
_ dwelling-houſes ; and therefore an execution bearing a copy deli- 8* hf a 
vered to the party's wife, was not ſuſtained, unleſs it were added, That kingdom, muſt 
it was delivered to her in the party's dwelling-houſe. Stair, 11th De- be eras 
cember 1679, Counteſs of Caſſils contra Earl of aa —— And ——— 5 
an execution at the 's ſhop, by delivering a copy to his wife, was 
not found ſufficient, unleſs the purſuer would offer to prove, That the 
ſhop was a part of the dwelling-houſe. Falconer, 1ſt February 1684, 
Anderſon contra Anderſon's tenants. Harcus, (Summons) January 
1686, Nisbet contra M<Cleland. A citation, by leaving a copy : 
with the party's ſervant, in a houſe in Edinburgh where he lodged fo 

the time, found null, as contrary to the 75th act, parl. 1540, which re- 
quires, That perſons not apprehended perſonally, be cited at their 
principal dwelling-houſe. Forbes, 13th July 1708, Bruce contra Hall. 


A CAR OE of horning, given at a debitor's dwelling-houſe in the What unders 
country, ſuſtained, tho' he had lived more than forty days at Edin- — 1 by 
| burgh. Stair, 11th February 1674, M*Culloch contra Gordon. fing toute. 
An advocate who had retired to the country after the ſeſſion, being 
Cited in a proceſs at his houſe in Edinburgh where he dwelt the pre- 
ceeding ſeſſion, and which he had hired till Whitſunday, and his fur- 
niture remained in it, the citation being given in April, the Lords 
found the citation null. Fountainhall, 3oth December 1702, Gordon 
contra Campbell. An execution of arteſtment againſt the Earl of 
Murray, at his houſe of Dunibirſel, on the 12th July, ſuſtained, as be- 
rr ww, _ +78 | ing 
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_ Execution. 


ing the Earl's principal dwelling-houſe, tho' he had removed with his 
family in the April before, to paſs the ſummer at his houſe of Darn- 
way in the north, and preferred to a poſterior execution of arreſtment 
againſt the Earl, perſonally apprehended at his houſe of Darnway, 


N « 
- 


of one not perſonally apprehended, by leaving a copy at the dwelling- 
houſe of another, which the execution bore to be his ſpecial reſidence 


there for forty days before the citation. Forbes, 22d December 1710, 
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5 Baillie contra Menzies. 

./f  EdiRal cita= A PART being weak and prodigal, and within a few weeks of 

4 eon. majority, his father alſo and other friends intending to get him inter- 

dicted cauſa cognita, and for that end to give him a citation before the 

Lords; but he being ſpirited away by ſome deſigning to take advan- 

= tage of his weakneſs, ſo that he could not be perſonally cited; the 
Y = | Lords, upon application of his friends, confidering this to be an extra- 
g | | | ordinary cafe, and ſome documents of his levity being produced, did 


17 allow an edictal citation, and appointed alſo the perſon who was alledg- 
= cd to have ſpirited him away, to becited, and referred to the Ordina- 
1 ry on the bills, to try the matter of fact. Fountainhall, 7th July 169), 
Cockburn contra Robertſon.· Found, That a vagabond may bo ſum- 

moned at the mercat-croſs of the head-burgh of any ſhire, where he 

moſt commonly haunted, before the execution of the ſaid ſummons. 


Balfour, (Srummons) 22d February 1491, Home contra Libberton. ---- 
In citing of a minor, it was found ſufficient to cite his curators in ge- 


neral at the mercat-croſs of the head-burgh of the ſhire where the mi- 
nor dwelt, tho' neither he nor they dwelt within the juriſdiction where 
the lands lay, the proceſs being a poinding of the ground. Durie, 26th 
July 1625, Ed. Rankeillor contra Ld. Aiton. The like. Forbes, 29th 
July 1710, Fairholm contra MKenzie. -— "Tho! in a proceſs againſt a 
minor, his tutors and curators muft he cited at the head-burgh of the 
. ſhire, it is otherwiſe in legal diligences which muſt be executed at the 


head-burgh of the regality ; and therefare, a general charge executed 


againſt the minor perſonally, and againſt his tutors and curators, at the 


head-burgh of the regality where he dwelt, was ſuſtained. January 


1724, creditors of Sir John Houſton contra the heir. A party ha 
ving induſtriouſly abſconded, the Lords granted a diligence to cite him 
edictally. Forbes, 12th June 1705, Cochran contra Urquhart. 
During the rebellion 1715, upon an application, that ſeveral people 
in whoſe hands the petitioner wanted to lay on arreſtments were enga- 
ged in the rebellion, or did live in ſhires to which there was no tutus 
. acceſſus, and therefore craved ſpecial Warrant to arreſt at the croſs of 
Edinburgh, as being communis prtria, and neareſt to Fife, which, and 


the more northern counties; were in the enemy's power; and likewiſe 


warrant to arreſt at the pier and ſhore of Leith, and that citations in 
the forthcoming might proceed in the fame manner. The Lords 


1 granted the fupplication, the petitioner firſt condeſcending upon the 


wh | perſons, that they might be fatisfied by ſufficient documents, or their 


11 | | : | proper knowledge, that theſe perſons did reſide in flires to which there 
1.770 was not gutus acceſſes. Dalrymple, 2d December 1715, Aſhurt and 
| his factors fupplicants, : | 


Fountainhall, 13th March 1707, Irvine contra Deuchar.---- Citation 


at the time, was ſuſtained, the purſuer proving, that he had reſided - 
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Execution. 


261 
Ir was found ſufficient to ſummon a man that was forth of the Party forth 
kingdom, at the croſs of Edinburgh, &c. without neceſſity of citing him 22 A 
at his dwelling-houſe, where his wife and children ſtill reſided. Had. 
dington, 4th July 1611, Lady Carmichael contra her fon. ---- The 
city of Edinburgh was found to be communis patria, ſo that citations 
are null, being againſt parties that are out of the country, if not executed 
at the croſs thereof, tho' executed at the pier and ſhore of Leith, at the 
croſs of the head-burgh of the ſhire, and alſo at the croſs of the town 
where the party has his domicile and family ; upon which account a 
decreet ofappriſing was found null. Durie, th June 163 1, Chryſtie contra 
Jack. The Lords found a denounciation at the mercat-croſs of Edin- 
burgh, as communis patria, ſufficient againſt a out of the coun- 
try, altho' the lands lay in another ſhire. Newbyth, 4th July 1666, 
Cuningham contra Cuningham. ---- In a declarator of ſingle and liferent 
eſcheat, it was objected, that the horning was null upon which the gift 
proceeded, becauſe the denounciation was only at the mercat-croſs of E— 
- dinburgh; whereas it ought alſo to have been at the pier and ſhore of 
Leith, the party being out of the kingdom. The Lords ſuſtained the 
horning, becauſe it being upon an act of adjournal of the juſtice-court, 
it is ſufficient that the denounciation be at the mercat-croſsof Edinburgh, 
as is declared by act 128, parl. 1592, Home, july 1687, Shiel 
contra Scot, ---- The Lords ſuſtained an order of redemption, they uſed 
at Edinburgh, notwithſtanding the lands lay in Aale ſheriffdom, 
this being a legal reverſion near expired; but at the time of uſing 
the order, the debitor was out of the country, and Edinburgh is under- 
| ſtood to be communis patria. Durie, 22d February 1631, Murray 
contra Lord Veſter. — There being a ſpecial place appointed in a re- 
| verſion for conſigning the money, and the wadſetter being beyond ſeas ; 
the Lords granted warrant to make premonition at the mercat-croſs of 
Edinburgh, pier and ſhore of Leith, &c. Auchinleck, (Redemption) 
_ 8th February 1632, _— contra Bruce. Requilition againſt a party 
out of the country ought to be at the mercat-croſs of Edinburgh, pier 
and ſhore of Leith only. Gosford, 1 5th July 1 669, Leith contra Earl 
r Gosford, 16th June 1671, Lord Lovat contra Lord 
Donald. Fo 5 
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Fou xp, That a party put to the horn muſt be denounced at the Denounciation 
head-burgh of the ſhire where he reſides, otherwiſe the denounciation on 3 
s null; and this conform to the act 75, parl. 1579, notwithſtanding of be execured. = 
loo Years uninterrupted cuſtom to the contrary. Colvil, June | 

1583, Earl Angus contra the donatar of his eſcheat. Gosford, 1oth, 


Dirleton, 11th January 1677. Scot of Bevelaw contra Dalmahoy. 


Txt Lords found, that relaxations muſt be executed at the head- 
burgh of that ſame ſhire where the denounciation was made ; other- 
wiſe they are null, and hinder not the liferent-eſcheat to fall, Gosford, 
27th July 1675, Arbuthnot contra Barclay. 8 

A Coup RISING was found null, becauſe the lands lying within a rega- Degouncia- 

lity, the denounciation was made not at the head-burgh thereof, as ap- 3 * 
pointed by act 268, parl. 1 597, but at the head-burgh of the ſhire. Balfour, 
(Compriſing) penult February 1562, Lord Seton contra Earl Monteith. 
Harcus, (Compriſing) January 4 684, Calderwood contra Frank, 
os 3 Ax 
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Execution. 


Ini bicken at AN inhibition found null upon act 268, parl. 1 59%, even as to lands within 


what mercat- 


cr of. 


Wo» 


the ſheriffdom where it was executed, becauſe not executed at the mercat- 
croſs of the head-burgh of the regality where the party inhibit dwelt. Du- 
rie, Hope, (Inbibition) 3oth January 1629, Stirling contra Panther, 
January 1732, Stirling contra Jamieſon. ---- Lands within a ſhire be- 


ing annexed to a regality, quoad juriſdiction ; an inhibition ſerved at the 


head-burgh of the ſhire only, was by the Lords found valid. Gosford, 
12th February 1669, Lithgow contra Heriot. ---- Denou nciation at 


the head-burgh of the ſhire, was ſuſtained, tho' the debitor lived with- 


in a regality; fince the regality had no head-burgh in uſe, nor a regi- 
ſter i Gosford, 5 ith, Stair, 12th January 1672, Seo 
contra Boyd. Stair, 19th June 1 674, Murray contra Arnot, ---- 
The Lords ſuſtained an inhibition, tho not executed at the mercat-croſs 
of the regality where the lands lay, becauſe it was publiſhed in the 
uſurper's time, who aboliſhed all regalities ; tho it was alledged, that 
his authority could not change acts of parliament; and that, even in 
the Engliſh time, they were in uſe to publiſh inhibitions and other di- 
ligences at the regality mercat-croſs. Fountainhall, 25th February 


1680, Earls of Southesk and Northesk contra Lairds of Powrie, Ban- 


doch, and others, —- An execution of inhibition being quarrelled, be- 
cauſe not executed at the head-burgh of the juriſdiction where the 
parties lands lay; the Lords deſiring to make a ſtandard in this affair 


pro futuro, did firſt, before anſwer, ordain a trial to be taken, by 


ſearching the regiſters how the cuſtom lay, that they might ſquare 


their deciſion accordingly. Fountainhall, 11th January 1710, Lord 
Gray contra Hope. After which ſearch their Lordſhips having advi- 


ſed the cauſe, they found no need to execute an inhibition at the head- 


burgh of the juriſdiction where the lands of the inhibited perſon ly ; 


but that it ſufficeth, after executing againſt him perſonally, or at his 
dwelling-houſe, to execute at the mercat-croſs of the head-burgh of 


the juriſdiction where he dwells, and record the inhibition and execu- 


tion either in the particular regiſter of the juriſdiction where his lands 


are, or in the general regiſter. Which, after long debating among 


themſelves, the Lords reſolved ſhould be a fixed rule in time coming. 


Fountainhall, Forbes, 14th February 1710, inter cod. The con- 


trary had been found, Stair, 18th July 1662, Swinton contra 


Fountainhall, 26th July 1694, Cleland contra Falconer. | 
AN inhibition, executed againſt the debitor at his lodgings in Edin- 


burgh, and againſt the lieges at the mercat-croſs of Aberdeen, within 


which juriſdiction the debitor's principal dwelling-houſe was ſituate, was 


found null ; for, without much reaſoning upon the point, whether it 


was habily executed at Edinburgh, which the Lords inclined to think 


it was, if the debitor had been forty days there, they were clear, that 
it ought alſo to have been executed againſt the lieges at the mercat- 


croſs of Edinburgh; and that in no caſe is it regular to execute an in- 
hibition perſonally at a debitor's dwelling-houſe, within one juriſdiction, 
and againſt the lieges at the mercat-croſs of another juriſdiction, - 8th 


November 1739, Baird contra Seaton, 


Execu- 
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Execution in the night-time. 


Ir was not found a nullity, That a charge of horning was given in 
the night-time, Stair, 11th February 1674, M*Culloch contra Gor- 

don. -A poinding was found unwarrantable, not only after ſun-ſet- 
ting, but in the morning before it riſe ; and therefore action of deforce- 
ment in that caſe was not ſuſtained. Durie, 1ſt, Spotiſwood, (Deforce- 
ment) 7th February 1628, Ld. Halkerton contra Keddie.---— Poind= 
ing is not valid, unleſs n before ſun-ſet, and ended during = 
light. Stair, Dirleton, 11th February 1675, Douglaſs contra Jack- 

' ſon, ------ The Lords agreed, that ejections could not be warrantably 
made in the night-time ; but, in the preſent caſe, the ejection being be- 
gun with day-light, within an hour or leſs of the ſun-rifing, ſome of 
them thought it could not be called illegal, there being neither law nor 
decifion condemning; that practice; yet the plurality found the ejection 

illegal, being before ſun-rifing, and ordained the purſuer to be repoſſeſt 
accordingly. Fountainhall, 28th February 1702. Fountainhall, Dal- 
rymple, roth November 1703, Gordon contra Hope. | 5 


The execution muſt ſpecify the names and deſigna- 
tions of the parties, dwelling-houſe, &c. 


A inhibition was found null, becauſe, altho' the party was inhibited, 2 


according to the letters, at his dwelling-houſe, yet not by name and ſir- 
name. Hope, (Inbibition) 19th March 1628, Lamb contra Blackburn 
---- The Lords found an execution null upon act 6th, Parl. 1672, be- 
cauſe it deſigned not the purſuer, but contained only his name. Home, 
February 1687, Maxwell contra Wallace. ---- The Lords ſu- 
ſtained an inhibition, altho' the execution was written on a paper apart, 
and yet bore not any deſignation of perſons, but only, in general, the 
within deſigned. But this execution was ſome years before the act 6th, 
Parl. 1672 ; and the Lords here, having firſt taken trial how the ſtile 
run in thoſe days, they found many of them conceived in the ſame man- 
ner. Fountainhall, Forbes, 14th February 1706, Earl Leven contra Ni- 
colſon and Durham.---The Lords fuſtained the execution of an inhibi- 
tion, altho' it did not deſign the inhibiter, or party inhibited, otherways 
than by a general relation to the letters ; 5 was found, That the 
act 6th, Parl. 1672, relates to ſummonſes only, not to executions of le- 
gal diligences. f orbes, 8th July 1713, Baillie contra Nisbets, 


ExtcuTt10N at the dwelling-place ought to name the place, o- Orth x 
therways it is null. Colvil, - "Jabs I : 82, King's a contra — 
Burnet. Haddington, February 1609, Jn contra John- 
ſton. Fountainhall, 2 1ſt February 1693, Guillean contra Watſon. 

E An execution of a horning was not found null for not deſigning the 
debitor's dwelling- place particularly at which he was charged, in re- 
gard the debitor was deſigned by the ſtile of the room, at his dwelling- 
yu there. Durie, gth November 16 32, Montgomery contra Ld. 

Ferguſhill. In a queſtion about the validity of the execution of a horn- 
ing, bearing, to be given at the party's dwelling-houſe, without de- 
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ſigning the ſame, the Lords found, That the party's houſe and ſtile 
being the ſame, and he being deſigned in the execution by his ſtile, it 

muſt be preſumed the charge was given at his dwelling-houſe of that 
name. Fountainhall, 8th, Falconer, 12th February 1684, creditors 
of Crighton of Caſtlemains contra his Majeſty's caſhkeeper. ---- But the 
execution of a charge of horning againſt a party, burges of ſuch a place, 
at his dwelling-houſe, not adding 'the word ( there was found null, 
and the magittrates purſued for ſuffering the debitor to eſcape, aſ- 
ſoilzied. Durie, Spotiſwood, (Horning) 14th July 1626, Adams 
contra Baillies of Air. | Ok: | 


Execution, Ay execution of letters of intimation of an aſſignation, &c. was 

it ir dare ecke ſuſtained, altho it was on a paper apart from the letters of intima- | 
letters. tion, and did not bear the date of theſe letters, which were the war- 
rant thereof. Forbes, 16th February 1711, Forbes and his factor con- 


tra Watſon. | 


Execution A FHoRNING raiſed againſt many parties, and executed upon the firſt, 
3 ſecond, third, fourth, &c. days of ſuch a month, but not relating 

3 ro . . 
| the charge was what day each particular man was charged upon, was nevertheleſs ſu- 


Swen. ſtained, Haddington, 3d June 159 5, Ld. Arncaple contra Ld. Kilineack, 
Execution by leaving a copy, 
Muſt bear A HoRNIN G was found null which bore delivery of a ticket, con- 


delivery of a taining the tenor and ſubſtance of the letters, becauſe it bore not this 
—_— d, copy. Hope, (Horning) 20th July 1627, Monteith contra 


Kirkwood. 


It ir muſt INHIBIT ION ſuſtained, tho' the execution did not bear delivery of a 
— — 2 ſubſcribed copy to the party, tho a neceſſary ſolemnity by act 141, 
elbe. parl. 1 592, in reſpect the execution bore delivery of a copy, and the 
act does only require, that the copy be ſigned by the meſſenger, which 
was done, not that the execution ſhould bear that the copy was ſign- 
ed. Forbes, 8th July 1 797 Baillie contra Nisbets. Fountainhall, 
I 5th January 1706, Loch contra Home. 8 


In execution IN an execution of arreſtment, the Lords found no neceſſity of affix- 
at a hon ebe ing a copy upon the moſt patent door, where a copy was delivered 
copy muſt be for the party to his wife within his dwelling-houſe. Stair, 11th De- 
ek cember 1679, Counteſs of Caſſils contra Earl Roxburgh. ----- In a de- 

clarator of eſcheat, at the inſtance of a donatary, the Lords found the 
execution of the horning null; becauſe, tho' it bore, That, after {ix 
knocks, the meſſenger left a copy. of the letters, in regard he could 
not apprehend him perſonally ; yet it did not bear with whom it was 
left, or, that it was affixed at the moſt patent door. Fountainhall, 8th 
Joly 1698, Blair contra creditors of Mein and Chatto. ---- The Lords 
ſuſtained the execution of a ſummons, tho' they did only bear, copies to 
have been left at the door of the defender's dwelling-houſe, without ad- 
dition of moſt patent. Forbes, 19th June 1712, Dr. Garden contra 
Anderſon. ------ The execution of a warning to remove, found null, 
bearing only, that a copy was left at the houſe. Harcus, (Removing) 
February 1684, Threapland contra Strachan, - 
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A CHARGE given to two baillies of a regality to take a rebel then 
preſent with them, was ſuſtained againſt them both, tho the execution 


A copy left 
with one in 
name of ano- 


| bore only, That one copy was delivered to one of the baillies for himſelf ther. 


and for the other baillie, they being both preſent together. Durie, 19th 
November 1628, Rae contra Douglaſs In a reduction of an inhi- 


bition, ſerved againſt a wife and her husband, ſhe being fiar and heireſs 


of the lands; and yet the copy being only given to the husband perſo- 


nally, but not to the wife; the Lords were of opinion, That if the 


copy had been given at the husband's dwelling-houſe, it might have 


been ſuſtained as ſufficient, that being likewiſe the wife's domicile; 


but being delivered to him perſonally apprehended elſewhere, it could 
not ſupply the defect of an execution againſt the wife, who had the 
principal intereſt, the husband being only pro zntereſſe ; therefore, they 
reduced the inhibition as null quoad the wife, tho' it was alledged, That 
it was all one as if it had been the copy of a ſummons delivered to a tu- 
tor, which would certainly ſerve for a citation to the minor. Fountain- 
hall, roth July 1702, Keir contra Robertſon. -----The like in the ex- 
ecution of a ſummons. Forbes, 3oth June 1709, Earl Galloway con- 
tra Hamilton. | | 85 


Tux Lords in a queſtion about the execution of inhibitions, reſolved 
as to the future, That ſuch executions ſhould be null, unleſs copies 
were affixed on the mercat-croſs, in reſpect there can be no executions, 
without giving of copies, either perſonally or at their dwelling-houſe ; 
and when the lieges are inhibited at the mercat-croſs in general, ſo that 
a copy cannot be given to every perſon, it ought to be left at the mer- 
cat-croſs in ſubſidium. Dirleton, 22d December 1676, con- 


In local exe- 
cut ions how 
the copy muſt 
be left. 


tra . Stair, . 12th February 1670, Napier contra Gordon. --- | 


Execution of an appriſing ſuſtained, tho' it did not bear a ſchedule to 
be left on the ground of the lands. Fountainhall, 2oth December 
1705, Scrimzeour contra Betſon. --- An objection againſt an appriſing, 
That the execution did not bear a copy to have been affixed upon the 
mercat-croſs, but only that a copy was left there, found relevant to 
keep the legal open, and reſtrict the appriſing to the principal ſum and 
annualrents. Forbes, 2oth December 1710, Baillie contra Cunning- 
ham. The execution of an inhibition, bearing the affixing a copy on 
the mercat- croſs, but wanting theſe words, I left à copy, and this be- 
ing objected as a nullity; the Lords did not find the want of theſe 
| words to be a nullity, unleſs the alledger offered to prove that the copy 

was fraudulently taken down. Forbes, 21ſt, Fountainhall, 25th Ju- 
ly 1710, Hope contra Lord Gray. The Lords ſuſtained denounciati- 
on upon a horning, altho' it did not bear, that a copy was affixed and 
left upon the mercat-croſs, Forbes, 3oth November 1711, Lady Sem- 
ple contra Lord Semple, --- The Lords ſuſtained an inhibition, tho'the 
execution bore not that a copy was both affixed and left at the mercat- 


croſs, but only, that a copy was left at it. Forbes, MS. 26th Janu- 


ary 1714, creditors of Dunbar contra Murray. 


A CHARGE of horning being given at the debitor's dwelling-houſe, | 


he not being perſonally 1 it was found a nullity, that the 
meſſenger or witneſſes di 8 
ceal it from the debitor, without neceſſity to alledge that they were in- 
28 ſo to do. Stair, 11th February 1674, M Culloch contra 
J0rdon, | 


id take away the copy of the charge to con- 
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Execution. 


Copy di ſcon- 
form to the 
ſummons. 


A DEFENDER inſiſting in a no- proceſs, becauſe the copy Gened 


and delivered to him by the meſſenger was diſconform to the ſum: 
mons ; it was anſwered, That the execution muſt bear faith, menti- 
oning the delivery of a juſt copy until it be improved ; nor is the truth 
of the execution redargued by the lame copy produced, which may 


have been made up ex poſt facto in concert with the meſſenger, in or- 


der to caſt the proceſs. The Lords repelled the objection. 11th Janu- 


ary 1726, M Donald of Bornaſkittag contra M<Cleod of Hammer, 


Three blaſts of the horn. 


A HoRNinG bearing in its execution, That the rebel was denoun- 


ced by open proclamation and put to the horn ; it was ſuſtained, altho' 
it neither carried, that he lawfully denounced him rebel, nor of any 


blaſts of the horn. Haddington, 19th January 1611, Hepburn contra 


Ld. Neddrie.---- A denounciation to the horn was ſuſtained, altho' it 


made no expreſs mention of three blaſts of the horn (no law expreſly 


requiring it) but only, that the meſſenger lawfully denounced : But 


the meſſenger and witneſſes being ſtill alive, the party was ordained to 


prove that the three blaſts were given, tho' not expreſſed in the de- 


nounciation: But if they had been dead, the Lords inclined to ſuſtain 


the denounciation without neceſſity of ſuch probation. Durie, Spotiſ- 


wood, (Horning) 4th March 1624, Dryſdale contra Ld. Sornbeg and 


Ld. Langton. The like. Spotiſwood, (Horning) Durie, Hope, 


( Horning) 22d March 1626, Somervell contra Ld. Edmonton, 


Publick reading and oyeſſes. 


Tux Lords annulled a horning, (in a declarator of eſcheat) becauſe 
the denounciation bore only thee oyeſſes inſtead of three oyeſſes; ſo that 
there was nothing wanting but the letter (7). Fountainhall, 2oth 
February 1680, Gordon contra Gray. The Lords ſuſtained the exc- 


cution of an arreſtment at the mercat-croſs, &c. againſt a party, tho 


wanting the intimation of three oyeſſes; becauſe in a former caſe ob- 
ſerved by Lord Stair, 15th February 1681, Gordon contra Forbes, the 
Lord Regiſter being ordained to try the cuſtom as to the oyeſſes, it was 
found to vary; and tho' an act of ſederunt was then intended, ap- 


pointing the oyeſſes for the future, yet it was not done. Fountainhall, 


_ 7th December 1698, Yeaman contra Trotter. ---- Execution of appri- 


. ting ſuſtained, tho it bore not three oyeſſes, but only ſeveral oyeſſes. 


Fountainhall, 2oth December 1705, Scrimzeour contra Betſton. An 
Inhibition found null, becauſe the execution thereof at the pier and ſhore 


of Leith did not bear three oyeſſes, nor publick reading thereof. Dal- 
rymple,Bruce, 22d February 1715, Sir John Clark contra Preſton. ---- 


An inhibition ſuſtained, tho' the execution at the mercat-croſs bore 
only three oyeſſes, open and publick reading, and wanted the words oper 
proclamation; in reſpect it was alledged, that three oyeſſes and publick 
reading, imports open proclamation ; and after trial, the ſtile of many 


executions of inhibition were found to run in the fame tenor. Foun- 


tainhall, Forbes, 14th February 1706, Earl Leven contra Durham of 


Largo and Nicolfon of Trabrown, A 
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Execution. 


Six knocks. 


Ax execution of a horning was reduced, becauſe it contained got 
the ſix knocks. Colvil, December 1589, Menzies contra N 
i Execution of an inhibition, bearing to be af the N 
was found null, bearing only, that ſeveral knocks were given at th 
door thereof, and not bearing expreſly fx knocks, as is preſcribed by 


act of parliament. Stair, 29th July 1680, Hay contra Ld. of Powrie. 


In a declarator of eſcheat, this nullity objected _ the execution of 


the horning, vig. that it did not bear the meſſenger to have _ 


entrance before the giving of the ſix knocks, was repelled, becauſe this 
would overthrow the mot part of the executions in Scotland, and there- 
fore found this formality ſufficiently included in the fix knocks. Foun- 


tainhall, 3oth July 1696, Sinclair contra Lord Bargeny. The like 
with regard to the execution of an appriſing. Fountainhall, 2oth De- 


cember 1705, Scrimzeour contra Betſon. The Lords found the exe- 


cution of an inhibition null, becauſe it bore three knocks only to have 


been given at the moſt patent door of the perſon's houſe againſt whom 
the letters were executed; and the act 75th, parl. 1540, requires the 
giving of ſix knocks, where the — — cannot get entry; altho 
the certification expreſſed in the ſtatute for not obſerving that formali- 
ty is impriſoment, and an arbitrary puniſhment of the officer contra- 


veening. Forbes, Fountainhall, 24th June 1707, Gordon contra 


Duff. In an execution of arreſtment, found no neceſſity of knocks 
where the doors were patent. Stair, 11th December 1679, Counteſs 
of Caſſils contra Earl of Roxburgh. The Lords ſuſtained a cita- 
tion, tho not mentioning ſix knocks given conform to law, and 
tho it did not bear perſonally apprehended, but only a copy left with 
ſome of the family at the defender's dwelling-houſe, Fountainhall, 
17th July 1702, Biggar contra Wallaces, _—_— | 


Stamp. 


A HozxinG was found null, becauſe no veſtige of a ſtamp ap- 


pay altho' the execution bore, in common form, that the meſſenger 
had affixed his ſtamp, Durie, 6th March 1624, Stewart contra s 


— The Lords found, that the Executions of an inhibition not being 


| ſtamped conform to the act 82, parl. 1469, and act 74, parl. 1 540, 
were null, with the inhibition, and all following thereon, quoad a 
third party acquiring bona fide after the inhibition. Fountainhall, 4th 
February 1681, Van Lovan and his factor contra Bruce. Home, 
February 1687, Maxwell contra Wallace. -— Before ſtamping of exe- 
cutions was declared unneceſſary by the act 4, parl. 1686, the Lords 

reduced a horning, and found it null, becauſe = was no print nor 
veſtige of a ſtamp on the execution. Fountainhall, 12th February 


1686, Lord Livingſton contra Lord John Hamilton. It being ob- 


jected as a nullity in a horning, that tho' the executions bear to be 
ſtamped, yet no veſtige of the ſtamp appears, and the executions are 
but a recent deed in anno 1682. Anſwered, in fortification of the exe- 


cution aſſerting it felf to be ſtamped, it is offered to be proved, _—_ | 


3 & 


Execution. 


the outgiving of the proceſs a veſtige of the ſtamp did appear. The 
Lords found the anſwer relevant. Harcus, (Horning) 1ioth Febru- 
ary 1688, Mr. John Buchanan contra the ncareſt of kin of Ker, 


Denounciation upon a horning. 


TT being objected as a nullity of a denounciation, that it bore not the 
meſſenger to have read at the mercat-croſs the execution of the horn- 
ing, as he did the horning itſelf, and as was conſtantly in uſe to be 
done, conform to a teſtificate under the hand of the keeper of the re- 
giſter of hornings. The Lords found, That there was no expreſs law 
nor act · of parliament requiring that ſolemnity, and that the cuſtom 
was not come to be ſo fixed as to be obligatory, there being denoun- 
ciations both ways; and tho' ſome cautious meſſengers adjected that 
formality, this was not enough to make it grow up to an univerſal u- 
niform practice; therefore they repelled the nullity, and ſuſtained the 
denounciation. Fountainhall, 18th July 1702, Bogle contra Armors, 


Execution againſt a body-corporate. 


In a proceſs 1 the Vork- building company, this objection was 
e That both ſummons and execution —4 void, wg againſt 
no perſon whatever, by name or deſignation, but in theſe general terms, 
the governor and company. Anſwered, The defenders are a body-cor- 
porate named in their charter in the terms they are ſummoned, and 
authoriſed to ſue and defend in that character, and are thus deſigned in 
the contract libelled. This was pled to difference the caſe from that 
of a burgh-royal, in whoſe contracts the provoſt, baillies, &c. are ex- 
preſſed by name, and fo ought to be cited by name. The Lords re- 
pelled the objection, and ſuſtained proceſs. January 1733, Sir 
Alexander Murray of Stenhope contra Vork- building company. 


Inchoate diligence not carried on, if it falls by lapſe 
odl year aud day, 


Ir was found no nullity in a horning, that the denounciation was 
more than a year after the date of the charge. Haddington, 13th 
March 1610, contra Earl of Orkney. ---- Inhibition ſuſtained, 
altho the execution againſt the lieges at the mercat-croſs of the rega- 
| lity was more than a year ſubſequent to the execution againſt the party. 
Durie, 17th July 1627, Ld. Fairnie's bairns contra Ld. Aiton. ---- 
Summons fall, if not called within year and day, See Proceſs. 


Execution of a charge to enter heir. 


A Decreer cognitionts cauſa in order to adjudge, proceeding on 
a charge to enter heir, yet the execution wanting theſe words, That h 
charges them to enter heirs within forty days, conform to af of parha-: 
ment, Ja. V. with certification, that ficklike execution ſhall paſs, again | 
| | | VVV 
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Execution. 


them, as if they were actually entered; tho the execution bore to pro- 
ceed on a general charge, and ſummoned them to the effect within 


written; nor. was the objection made at obtaining the decreet cogniti- 


onis cauſa, neither was the reduction of the adjudication following 
thereupon raiſed to annul it in totum, but only to cut off the odious 
accumulations. The Lords found, the execution of the general charge 
to enter heir null ; yet, fince it was not quarrelled at the time, they 
found it could not annul the adjudication zu fotum, but only reſtrict it, 
and cut off the legal and accumulations. Forbes, 2 1ſt, Fountainhall, 
22d June 1710, Strachan contra maſter of the mortifications in Aber- 
deen. | = | 


Form of arreſting a ſhip. 


AR Aan nnmr of a ſhip upon an admiral precept is good, if inti- 


mated perſonally to the poſſeſſor, tho' the officer who executed the ar- 


reſtment neither take the fails nor rudder from the ſhip in the uſual 
manner, according to the direction in the precept, nor leave a copy of 
the arreſtment affixed on the ſhip, nor deliver a copy of it to the debi- 


tor. Durie, 22d March 1637, Finnie contra Gray. 


Executions that require not the ordinary ſolemnities 


A CI TAT ION of a tenant to his maſter's baron- court, needs not 
be by giving a written execution, and may be improbated by witneſſes. 
Durie, 11th July 1634, Hay contra Gicht. - Verbal warning at the 
houſe within burgh, is ſufficient to ſupport an action for removing, 
without any written execution, or publication at the Ame, 
Durie, 18th July 1634, Hart contra tenants, 2 | 


Exccutions bearing in general. to be lawfully gone 
abour. 


Ax Inhibition was found null, the execution not bearing the publick 


reading of the letters at the croſs and three ſeveral oyeſſes; tho it-bore, 
that the meſſenger lawfully inhibited the lieges. - Gosford, roth, Stair, 
11th July 1676, Stevenſon contra Innes. ---- A decreet twenty years 
old, being quarrelled, becauſe it did not bear the party to be perſonal- 
ly apprehended, but only, that he was lawfully cited, the Lords re- 
pelled the objection, the party being lawfully cited to give his oath, and 


he could not be lawfully cited, unleſs perſonally apprehended ; and tis 


_ preſumed, that omnia erant ſolenniter acta, unleſs it were made ap- 
pear by production of the execution that the defender was not perſo- 
nally apprehended. But reduction was referxved as accords. Dirleton, 
29th January 1675, M Intoſh contra McKenzie. ---- Execution of in- 
hibition againſt the party inhibited found null, not bearing the deli- 
very of a copy, but only that the debitor was inbibite perſonally ap- 
VPrebended. Stair, 28th July 1671, Keith contra Johnſton. === An 


expired compriſing was found null, where the execution of the 


letters bore not the delivery of a copy to the debitor, but only that 
5" „ 
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Execution. 


he was perſonally apprehended and lawfully warned. Falconer, Harcus, 
(Comprifings) 23d November 1681, Sanders contra Jardin. ---- An 
execution of arreſtment, bearing that the letters were duly and law- 
fully executed againſt the party perſonally apprehended, but not, tt 
a copy was left, found null and informal. Harcus, ( Arreſtment) * 
February 1682, Mr. James Cuninghàm contra MLeod and Hamilton, 
— The execution of an inhibition, bearing perſonally apprehend- 
ed, yet not mentioning that a copy was delivered, being quarrel- 
led as null, the Lords found, That the want of theſe wards in the 
execution, that he delivered the party a copy, was not a ſufficient nul- 
lity; but was ſupplied by theſe words, That he lawfully inhibited him 
perſonally apprehended ; which word (lawfully) imply'd, that all fo- 
lemnities were legally adhibited ; law preſuming pro inſtrumenti veri- 
tate. But divers of the Lords thinking this too great a latitude to meſ- 
ſengers, making them judges of what was legal execution ; therefore, 
leſt this deciſion ſhould prove dangerous, the Lords, a few days there- 
after, ordained the cuſtom and general ſtile of ſuch executions to be 
tried in the regiſters, and upon a report made, that about the time of 
executing that inhibition, many others were found to have been exe- 
cuted in the fame manner, the Lords adhered. Forbes, 16th, Foun- 
tainhall, 18th November 1709, Crombie contra Robertſon. ---- Exe- 
cution of an inhibition, bearing © ſeveral knocks, and that the party 
* was lawfully inhibite,” found null, for wanting of fx knocks. Stair, 
Igth November 1680, Hay contra Lady Ballegerno. | 


Clauſes implying or importing particular legal ſteps 


of execution. - 
A execution of a charge was ſuſtained, altho' it bore not that the 
meſſenger charged the party perſonally apprehended, ſeeing it bore 
that he delivered a copy to the party, which implied a perſonal execu- 
tion, Durie, 22d July 1626, Stewart contra Achanay. ---- An inhi- - 
bitiom was found null, the execution not bearing a copy affixed at the 
peir of Leith, but at the croſs of Edinburgh, tho' it bore @ copy left 
af the 8 of Edinburgh, before theſe witneſſes, &c. at the 
mercat-croſs of Edinburgh, and pier and ſhore of Leith reſpective; which 
Was not found to import leaving of a copy. Stair, Fountainhall, 22d 
February 1681, Ewing contra Burnet and Rochead. ------- The ex- 
ecution of a horning againſt one not perſonally apprehended, was, 
ſuſtained, altho it bore not expreſly, that the meſſenger left a co- 
py, but only that he left a ju and authentick in the lock of the 
moſt patent door of the party's dwelling-houſe, which could import 
nothing but a copy. Forbes, 23th February 1709, Earl of Seafield 
contra creditors of Boyne. ----- Found that the execution of a denoun- 
_ ciation bearing three oyeſſes, did import open proclamation and publick 
reading. Harcus, (Meſſengers) November 1683, Baillie contra 
Mr. Alexander Dunbar. --- An execution of an inhibition was ſuſtain- 
ed, tho' it wanted three oyeſſes, bearing the publick reading and open 
1 which laſt did import three oyeſſes. Fountainhall, 14th 
ebruary 1694, Moriſon contra Sir John Dempſter, 
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Execution returned blank to the party. 


An execution being ſigned by the meſſenger and witneſſes blank; and 
ſo tranſmitted to Edinburgh, and there fitted up by the agent, which 
was then a common practice; the Lords were al clear, that it was pra- 
da conſuetudo, and of ill 1 yet thought, that the prepara- 
tive might be as dangerous on the other hand, for it had been generally 

done, and error communis jus facit quoad præterita; otherwiſe, the 
half of the decreets and proceſſes in Scatland might be annulled; they 
therefore repelled the mths: without prejudice of improbating the exe- 
cution as accords ; but reſolved by an act of ſederunt to diſcharge the 
practice in time coming. Fountainhall, gth January 1700, Abernethy 
contra Ogilvie. --- An execution being ſigned blank by the meſſenger 
and witneſſes in the country, and ſent blank to Edinburgh, where it 
was filled up with a formal execution ; only the meſſenger had ſent a- 
long with the blank a ſhort note or minute under his hand, containing 
ſome few of the eſſentials of an execution, the Lords ſuſtained the ex- 
ccution, unleſs the other party would prove by the witneſſes inſerted, 
that the ſolemnities of ſix knocks, leaving a copy &c. were not uſed; 
but for time to come, the Lords thereupon made an act of ſederunt, 
diſcharging ſuch blank executions under pain of nullity, beſides depri- 
vation of the meſſenger, Fountainhall, 28th June 1704, Sinclair con- 
tra Sinclair, = | 555 BS N 
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DECREET of the ſheriff was found null, being upon a verbal cita«' 
tion only ; for tho' of old, when writing was rare, verbal citations were 
allowed, as to this day they are in baron-courts, yet now ſince writing 
is common, and that the act 5th, parl. 1681, and act 12th, parl. 1693, res 
quire ſubſcribing witneſſes to executions of meſſengers, verbal citations 
are not to be ſuſtained, Fountainhall, 19th July 1694, M*Kean con- 


tra p 
IN HIBIT TON of tiends, where to be executed, See Tack: 
FORM of the execution of warning, See Removing. 
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IF. meſſenger is allowed to mend his execution after being produced 
in judgment, See Litigious. _— Op _ 


FORM ALITIES of execution, as to witneſſes inſert and ſubs 


ſeribing. See Writ. 
UPON what number of days muſt citation be. Ses Indueiæ legales. 


> on FECTS in executions, how far ſuppliable by witneſſes, Ses 
—__- . ĩͤ ͤ 1 n Hg - 


EXECUTIONS by deprived meſſengers. See Conſuetude, 
32 |  EXECU= Je 
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Executor. 


EXECUTIONS of inhibition muſt be Aged by the clerk. See 
Regiſtration. . . | 5 


E xECUTOR. 


Who entie- . LADY having a general diſpoſition to all her husband's move- 


— to the of- ables, the Lords, in a competition for the office of executry be- 


twixt her and her huſband's neareſt of kin, preferred the latter; be- 
cauſe they thought, that her diſpoſition from = husband to the moy- 
| ables, was, at moſt, but an univerſal legacy, which never excludes 
the executor from confirming. Fountainhall, Dalrymple, Forbes, 27th 


January 1708, Lady Harden contra Scot. 


Cannor be Tux RR cannot be a ſecond principal confirmation of the fame ſub- 
ei "wag ject, and therefore the firſt confirmation of the ware contained in a certain 
fame ſubject at ſhop, tho only general, was preferred to a ſecond confirmation of the 
the fame time. ſame, condeſcending upon the particular ware. Stair, 18th January 

1662, Fairholm contra Biſſet. --- A ſum due to a defunct, falling to 

three brothers and a fiſter equally as neareſt of kin; and one of the bro- 

thers preventing the reſt, by confirming himſelf ſole executor to the 
whole ſum, and then aſſigning the ſame ; and thereafter the other 
three, upon notice of this, alſo confirming themſelves, both parties having 
charged the. debitor ; the Lords in a ſuſpenſion of multiple-poinding, 
thought that the neareſt of kin had not taken the habile way of at- 
fecting the ſum in queſtion by a ſecond confirmation, ſince the com- 
miſſaries ought not to make two principal confirmed teſtaments to the 
ſame ſubject ; but that their legal method was, to have raiſed a proceſs 

| againſt the executor confirmed, to denude of their ſhares of the execu- 
try goods, and on that dependence to have arreſted in the debitor's hands; 
however, the Lords in this caſe found, That the executor could not 
aſſign the whole, ſo as to prejudge the other neareſt of kin; and there- 
fore found the aſſignation null as to their parts of the ſum aſſigned, fo 
that the right returning to the cedent, as if it had never been out of his 
perſon, the others could oblige him to denude, and, upon his aſſignati- 
on, force the debitor to pay them their ſhares, Fountainhall, 28th 

January 1704, Robertſon contra Balnaves, 8 . 


i 
Le 


Form of cop. A CONFIRMATION of a debt due by a debitor named, was ſuſtained, 
firmations tho? neither the ſum nor the ſecurity was condeſcended on, and there- 
fore a ſecond particular confirmation of the ſame ſubject was found null. 
Fountainhall, 8th December 1693, Lady Kinfawns contra her huſ- 

| band's creditors. — A wife being confirmed executrix qua neareſt of 
kin, the husband, who was alſo conjoined in the confirmation for his 
zntereſt, did, after his wife's deceaſe, lead an adjudication upon one of 
the bonds confirmed; many years thereafter, in a competition of cre- 
ditors, - the adjudication was objected to, as deduced by a perſon who 
had no right to the debt, the husband being only confirmed for his inte- 
reſt, which was at an end by the death of his wife. When the que- 
ſtion came before the Lords, an enquiry was ordered into the practice 
of the commiſſary- court, with regard to the confirmation of married 

ny 7 women 
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women; it was reported as the practice of that court, for the wife 
only to be confirmed; and upon this the adjudication was ſuſtained, 
| ſeeing it appeared, that the husband was confirmed joint executor with 
his wife, and the office behoved to accreſce to him after her deceaſe. 
3th November 1738, Ewart contra creditors of Newlaw. 8 


Tu Lords ſuſtained a teſtament, tho' it bore not that the execu- x,.cuor 
tor at the confirmation made faith and deponed on the inventary, but muſt make 
only that it was faithfully made and given up by him, altho' the in- fran fndcau- 
ſtructions to the commiſſaries require executors to make faith. Forbes, 
roth December 1707, Lees contra Dunwoodie. ---In a proceſs againſt 

an executrix, which reſolved into a compt and reckoning, and the pur- 

ſuer alledging, he was not bound to compt till ſhe renewed her caution 

to the commiſſaries as executrix, her former cautioner being dead; the 

Lords ordained her to renew her caution before the purſuer ſhould be 

obliged to compt to her, tho' her former cautioner was her father to 

whom ſhe ſucceeded in uni ver ſum jus. Fountainhall, gth December 

1709, Menzies contra Wood, : 


Found, That an executor cannot renounce the office, ifhe has had Executor 
the leaſt intromiſſion, guia res non eſi integra. Balfour, ¶ Executor) , e. 
28th June 1561, Learmont contra Home. yth March 1569, Alex- 8 


ander Murray's renounciation, 


Ax executor is but a truſtee, and cannot gratuitouſly diſcharge debts Cannot gra- 
owing to the defunct, Home, December 1721, Kinloch contra — — 
Blair. Nor uplift in prejudice of an aſſignation granted by him, af - lift 7 
ter the ſame is intimated ; tho an executor, before he make the debt _ of his af- 
his own by taking decreet in his own name, cannot aſſign cum effet#u, ©» 


_ Stair, 24th November 1674, Buſſie contra Arnot. 


Ws} reli has no action againſt the defunct's debitors for her third, The execu- 


tor has the on- 


ſhe muſt purſue the executors, or confirm herſelf executrix- creditrix, if aer 


there be no executors. Haddington, 13th March 1612, Ld. Dunduff tromet with 
contra Ld. Cragie. Durie, 14th February 1622, Steven contra Go- pas) om wy 
van. 7th July 1625, Falconer contra Irvine. gth December 1628, = 
Mackie contra Dunbar. Forbes, 12th December 1712, M*Aulay 

contra Bell. The contrary once found, viz. That the relict had a 

direct action againſt a debitor for her third of a bond, due by him to 

the defundt. Durie, 11th March 1623, Dougal contra Henderſon. 

--- And a bond being conceived to husband and wife and longeſt liver, 

the relict was allowed direct acceſs againſt the debitor far payment of 

the annualrents. Here the husband died before the term of payment, 

and the ſubject conſequently moveable : But it is not clear from the de- 

ciſion, whether the hh executors had confirmed this ſubject, if 

not, the relict no doubt had a direct intereſt, needing no confirmation. 

Durie, 5th July 1625, Falconer contra Irvine.--- A legatum nominis 

being left, the executor nevertheleſs, and not the legatar, was found to 

have right to purſue for it, becauſe the debt, quot, &c. muſt firſt be 
deducted, Maitland, 23d March 1564, executors of the biſhop of 
Dunblain contra A legatar cannot purſue the debi- 

tor for his legacy, not being ſpeciale legatum, where there is an exe- 

cutor confirmed, unleſs the executor omit to confirm the ſame. Had- 
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dington, Hope, (Legacy) 4th February 1623, Leitch contra Bonimone. 
— There being a /gatum nominis left with power to the legatar to 
purſue for the fame himſelf, and the executor not having confirmed, but 
omitted the fame ; the Lords found the executor ought to confirm, and 
add the fame to the inventary, and make the legatar aſſigney thereto, 
or lend his name to purſue for the ſame ; and that the legatar ſhould 
have the expence of the purſuit paid him by the executor out of the 
' firſt free goods. Durie, 2d December 1628, Pool contra Moriſon.— 
Yet action was ſuſtained at the inſtance of an univerſal legatar againſt 
an intrometter with the defunct's effects, the executor confirmed be- 
ing called in the proceſs. Durie, 2oth February 1627, Biſſet contra 
Biſſet. : 8 | 


_  Cannotfafely A executor cannot ſafely pay, unleſs upon decreet, ſo that he may 
— 1 have a ſentence for his warrant. Stair, 18th November 1675, Binning 
law ful ſen. contra Hamilton.---And this, tho the debt he has paid be inſtructed by 
1 9982 writ. . Stair, 11th November 1664, Johnſton contra Lady Kincaid. 

| --- A father having diſponed to his daughter the half of his free goods 
at his death, and ſhe having intrometted without confirming, a de- 
mand was made upon her by one of the defun&'s creditors, upon a 
clauſe of warrandice ; and it was found relevant, that ſhe had paid the 
value to other creditors before interpellation by her preſent party, tho' 
ſhe had paid without ſentence. Stair, 1.5th 2 1681, Baird contra 
Robertſon. --- Yet an executor, nominate, having expended the little 
free gear in the defunct's teſtament that remained over the expence of 
his funerals, upon the education of his younger children, in reſpect no 
debts appeared ; and many years thereafter, being purſued by a creditor 
of the defuncts, who inſiſted, that the children could have no claim, 
whether as legitim or dead's part, niſi deductis debitis, and that the 
executor ought to haye exacted cautio mutiana, at leaſt ought not to 
have paid without decreet. The Lords decerned againſt the executor, 
tho the children were inſolvent. Harcus, {Executry) January 
1685, Roſs contra Bruce, : 


Cane fate TRE executor who paid the debt without decreet, was allowed to 
waste pork. come in pari paſſu with the other creditors doing; diligence. Durie, 16th 
tence pro rata? June 1637, Anderſon contra Montier. But this was afterwards re- 
| fuſed to the executor, and the debt totally rejected. Dirleton, 8th 


June 1677, Patrick contra Anderſon, 


May pay THE executor is in ſafety to pay privileged debts, and debts given 
privileges, ur up by the defunct in his teſtament without a ſentence. Haddington, 
ſentence. th December 1609, Leith contra Leith. | Stair, Gosford, June 

1677, Andrew contra Anderſon. --- And may pay ſervants fees, and 
funeral charges, upon a ſimple receipt, and ſuch payment will exoner. 
Home, February 1683, Littlejohn contra Littlejohn. | 


Muſt pay A legatar purſuing the executor at the diftance of more than ten years 
prime venter®* after the defuncrs deceaſe, the Lords found no neceſſity for the legatar 
to find caution to free the executor at the creditors hands, ſeeing the 
legatar's decreet was ſufficient warrant to the executor. Auchinleck, 
(Legacy) 29th March 1627, Craigmillar contra Rolloek. 


3 


AFTER 


—_— —— 6 2 me — * Fr" ** 


Executor. 


AFTER intenting action againſt the executor, he is not at liberty to Aker incer- 
prefer another creditor, and if he make payment toanother creditor, e- Gs 
ven after decreet recovered againſt him, it will be no exoneration 3 and cannot pay to 


therefore, if there is not ſufficient to anſwer both, he ought to raiſe a *2Þcr even 


upon decreet, 


multiple-poinding. Durie, Spotiſwood, (Executor) Auchinleck, bur oughe o 


Executor 16th December 1629, White contra Lady Yeſter. Du- raiſe a, mul. 
rie, 5th December 1626, Jeffray contra Gray. Spotiſwood, (Execu- 
tor) 2d December 1628, Lyle contra Hepburn. The fame found, 
tho' the debt paid was acknowledged by the defunct in his teſtament. 
Durie, lt. March 1624, Ld. Curriehil contra executors of Cum- 


ming. 


A CxevnirToR of the defunct _— arreſted in the executor's What under- 
hand, which he could not regularly do after his debitor's deceaſe, yet — 
this was found a ſufficient notification of the debt, and interpellation, _ 
after which the executor was not at liberty to prefer others. Durie, 

14th June 1625, Coupar contra Lady Hatton. But tho” the executor 

ſo far acknowledge a creditor as to make a partial payment, this was 

not found to bar him from making payment to other creditors, and 
exhauſting the teſtament thereby. Spotiſwood, ¶ Executor) Durie, 

16th July 1629, Telfer contra Wilſon. Found, That an executor 

cannot pay even upon lawful ſentences in prejudice of debts given up 

as due by the defunct in his teſtament ; but that he ought to exoner 

himſelf, by raiſing a multiple-poinding. Nicolſon, (Exoneration) 

28th March 1621, Scougal contra Horſeburgh. Durie, Spotiſwood, 
(Executor) 8th March 1631, Duff contra Alves, a 


Goops confirmed in a teſtament may be proved by witneſſes to be The appre- 


male appretiata at the inſtance of an executor ad male appretiata, not- tiatton in the 
: I confirmed te- 


withſtanding of the oath given as to the value by the principal executor ſtament is but 
in the confirmation, that being only an oath of credulity. Harcus, * preſumprive 


(Executry) March 1683, Lady Haſelſide contra Littlegill.— Hay Hou 
A principal executor was found obliged, at the inſtance of an executor redied hs : 


ad omi ſſa & male gn to give his oath, both upon ſubjects o- ad mal g. 
y 4 


mitted, and upon wrong appretiation of theſe confirmed: For, ata, or 
tho he had formerly deponed, further ſubjects might have fince come Provf at the | 
to his knowledge; and as for the values put upon ſubjects in a confir- creditors, c. 
mation, they are but conjectural, and the executor may tome there- of higher va. 
after to a more exact knowledge of the values. Stair, 18th July 1667 

Ker contra Ker. The eſtimation put upon the goods by the teftator 

himſelf muſt be the rule; in which caſe, there is no place for an exe- 

cutor ad male appretiata. Gosford, 2d February 1672, Martin con- 

tra Nimmo. ---- The fame muſt be the rule in compting with creditors 

who will not be allowed to prove a higher value, unleſs the lefion be 

enorm, as if the defunct had appriſed the goods within a half of the 

true avail. Stair, 1ſt February 1662, Belſhes contra Belſhes, ---- He 

who is cautioner for an executor in confirmation of a teſtament, will 

not only be decerned to make the goods and gear confirmed forthco- 

ming to the creditors, at the prices confirmed in the teſtament, but alſo - 

for other great prices, if the goods be decerned to be of greater value 

than the prices confirmed. Haddington, 19th J — 610, Paterſon 

contra Bannatyne. In a purſuit for a coffer at executor's in- 

ſtance, who had confirmed the ſame at a certain value, the defender 

| „ offered 
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offered to pay the ſaid value, and inſiſted, if the executor alledge it to 
be worth more, he muſt add the ſame to the teſtament, The Lords ſu- 
| ſtained proceſs, and found the executor needed not add the greater price 
to the teſtament until the coffer were exhibited, that he might know 
at what further value the fame ſhould be confirmed. Durie, 24th 
November 1627, Gourlay conta -— An executrix was found 
liable to accompt for the goods, corns, and others at the values given 

up in the confirmed teſtament, tho the corns did not amount to what 

they were given up; and the goods were truly ſold at leſs prices, tho 
at the time of the confirmation ſhe had proteſted only to be liable for 
the prices ſhe ſhould get for them, and that after the confirmation they 
were appriſed at leſs by unſuſpect witneſſes. Durie, 10th March 1632, 
Id. Ludquharn contra Ld. Haddo. ----- The inventary given up by 
> the executor muſt be the rule of the charge, unleſs he prove that it was 
given up at random, and was truly leſs, Fountainhall, 7th February 1679, 
Pearſon contra Wright. ---- An executor is but a truſtee, and muſt not 
only hold compt for the principal ſums confirmed, but alſo for an- 
nualrents ariſing due after confirmation before uplifting ; whereby the 
legatars came to get payment, tho' at the date of the confirmation the 
inventary was no more than ſufficient to pay the debts, Home, 
January 1721, Rae contra Brown. | | Fu 


Bound to A executor being a truſtee, if he tranſact any debts due by the 
fs defund, cannot take the benefit of the eaſes to himſelf, but the ſame 
muſt accreſce to the creditors and others to whom he muſt accompt ; 
and fo cannot diſcharge himſelf with more than the ſums truly paid. 
Fountainhall, 15th July 1709, Farquhar contra Paton. Forbes, 16th, 
Fountainhall, 19th December 1710, Elphinſton contra Paton, 


| Every cred- IN a Proceſs againſt an executor, it will not be ſuſtained as a defence, 
dor may take that decreets are already taken againſt him to the extent of the inven- 


decreet, and 


the defence of tary, unleſs he has alſo made payment conform. The creditor will 

exhauſtion _ be allowed to take his decreet, and make the beft of it in competing 

Ved contra exe- With other creditors. Nor does the executor ſuffer ; he has a remedy, - 

cxtionem. by ſuſpending upon multiple-poinding, when diligence is raiſed upon 

| | — decreet. Durie, 8th July 1634, Preſton contra executors of her 
on. | "I | 


Fanexecutor An executor is but a truſtee, and if he die before executing the 
raining ſen- teſtament, by obtaining decreets in his own name, his truſt- right muſt 
rence, there is die with him ; and there muſt be a new confirmation, as if the former 


nee, af n never had been. Fountainhall, 2gth November 1677, Iſbrand and 


1 * Shinks contra Earl of Roxburgh, 


1 Urox which footing, an executor confirmed having raiſed proceſs, | 


raiſed by dhe and taken out an act of litiſconteſtation againſt a debitor of the de- 


kutor, will i funct's, and thereafter dying pendente lite, it was found, That his exe- 
accreſce ta the cutor could not obtain transference of this action, becauſe he had died 
bon executa 2 before the teſtament was execute; neither could he obtain it, as exc- 
cutor to the firſt defunct, becauſe the action was not intented at his 

| Inſtance ; fo that the action was loſt, and the purſuer behoved to intent 

one de novo, as executor to the firſt defunct. Durie, 2oth February 


1627, Duke of Lenox contra Cleland, ---- An executor-creditor 8 
2 | 6 | cern 


Executor. 


„ 


cerned but not confirmed, having taken a licence to purſue and exe- 
cute an inhibition upon the depending proceſs, tho' his office fell, he 

dying before confirmation, yet the diligence done by him was found 
effectual to be taken up and followed forth by the next executor who 
ſhould make up titles to the ſubject. For inhibition once rite led, be- 
comes a real acceſſory of the debt, and muſt go along with it, to whom- 
ever conveyed. Fountainhall, Dalrymple, 24th December 170 35 
Carnwath contra Jackſon, But it would appear, that this has been 
afterwards altered. Forbes, z3oth June 1705, inter eofd. === And if 
the executor has granted Aſſignation of any of the Subjects confirmed; 
the aſſignation mult fall of courſe by his death, unleſs ſentence be re- 

covered. Harcus, (Executry) 16th February 1682. Somervel contra 
Earl Lauderdale. e | 
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A CoExXECUToOR dying before ſentence, the office accreſces to the What if there 
ſurviving executor. Balfour, (Executor) 14th March 1 548, Culroſs?* 2 xv: 
contra Balvaird. Durie, Spotiſwood,. (Executor) 23d July 1625, 
Aitken contra Hewart. Fountainhall, 6th December 1693, Beek 
contra Crawford. ---- The like, where the coexecutor by decreet of the 
commiſſaries was ſecluded from the offiee, Durie, 26th June 1629, 


= 


Young contra Murray, 


Found, That a teſtament is to be reckoned as executed; and no If che exe- 
place for a non executa, when a decreet is recovered againſt the debi- ©. — 5 
tors, tho the executor die before he get payment. And the reaſon is, tence?  . 
that poſſibly the executor has raiſed diligence upon his decreets, and de- 
nounced the debitors, upon which annualrent is due; poſſibly he has oo 
gone on to compriſe the debitor's lands; and it would be abſurd that 
all theſe diligences ſhould vaniſh, which behoved to be the caſe, if 
there were place for a confirmation ad non exeruta, ſeeing the decreets 
and diligences could not be transferred or ſettled in the perſon of the - 
_ executor ad non executa, who repreſents the defunct only, and not the 
executor at whoſe inſtance the decreets are obtained. Dirleton, 16th 
November 1666, Reid contra Telfer. Stair, Newbyth, 17th No- 
vember 1666, Downy contra Young. Gosford, 2 1ſt November 1671, 
Callinſon contra Ld. of Drum. Two executors having obtained de- 
creęt againſt a debitor of the defunct, the one executor dying, the o- 1 1 
ter charged for the whole; which the Lords ſuſtained, ſeeing the te- . 1 
ſtament was executed by a ſentence ; in which caſe, the other execu- = 
tor's repreſentatives needed not be called. Stair, 25th January 1665, 
Menzies contra Ld. Drum. ---- The contrary afterwards found, and 
the deceas'd executor's half determined to belong to his executors, and 
not to accreſce to his coexecutor, tho' they were conjuncti both in the 
office and in the decreet. Stair, 22d June 1671, Gordon contraLd. Drum. 


An executor is a truſtee, and when he takes decreet againſt a de- Yer by ob- 
bitor it is ſtill 9 truſtee : Upon which footing, while the defunct'st ene eo 
effects are in medio unuplifted, his neareſt of kin, creditors, &c. will not become 


{till be preferable to thoſe deriving right from the executor. Thus, anPropricrar,nor 
executor having taken decreet in his own name againſt the defunct'stry be attack 
debitor, and then dying without uplifting, in a competition betwixt afor bis debis, 
donatar of his fingle eſcheat and the neareſt of kih of the firſt defunct, 
the Lords preferred the neareſt of kin. For tho? by taking my TS 
| 4A the 7 
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I. -Execcutor. 


* ”Y 4 


the right is ſo far eſtabliſhed in the executor's perſon, that the office 
will tranſmit to his repreſentatives ; yet, guoad * wn property, it is no 
more his after decreet than before. Stair, Gosford, 21ſt December 
.1671, Gordon contra Ld. Drum. | 


9 1 — An executor qua neareſt of kin confirming, is in a different caſe 

cutor qua near-· from a fimple executor. A truſt-right, or procuratory granted for the 
eſt of kin, is a behoof of others, muſt die with the truſtee. It is otherwiſe where the 
aer » gs procuratory is in rem ſuam, which is the caſe of the executor qua 
| for a pon exe- neareſt of kin. A confirmation of an executor qua neareſt of kin, is 


* 


_ 5 jo he nothing elſe but a legal procuratory or aſſignation, with the burden of 
; — ere debts, — by * — never — which being in rem 
ſuam, may be followed forth as a jus guefitum by the executor his 
repreſentatives or aſſignies. And, as the law never gives a ſecond aſ- 
ſignation while a prior is in force, there can be no place in this caſe 
for an executor ad non executa, tho' the neareſt of kin ſhould die be- 
fore obtaining ſentence. 24th June 1737, Mitchell contra Mitchell 
of Blairgorts. See Harcus, (Executry) 6th November 1686, Colo- 


nel Graham of Claverhouſe contra 
AQ 1617, a. TE third of dead's part due by the act 14, parl. 1617, for execut- 


of che chird. ing the office, is only competent to ſtranger executors nominate, not to 
executors dative, qua - neareſt of kin; Stair, 28th November 1676, 
Ker contra Ker. A relict being executrix nominate, has no right to 
a third of the dead's part. Fountainhall, 26th December 1704, Ro- 
bertſons contra Baillie. ---- The like. Harcus, (Executry) 27th Ja- 
nuary 1688, Inchdarny contra Napier. The contrary was found, 
Nicolſon, (Dead's.part) 6th December 1632, Douglas contra Lu- 
miſden. ---- Stranger executors have a third of the dead's part for exe- 
cuting the teſtament ; but this is only in caſe there be ſo much free, 
all debts. and legacies being deduced. Durie, 29th November 1626, 
Forſyth contra Forſyth. Durie, gth July 1631, Wilſon contra Ld. 
Tinto. Stair, Gosford, 1 5th January 1674, Paton contra Liſhman. 
Stair, 25th January 1681, Bathgate contra Bowdown. 5 
A Man having left a ſtranger executor and univerſal legatar, in a 
proceſs againſt him, at the inſtance of the neareſt of kin, the Lords 
found the whole gear to belong to the defender, without any deducti- 
on, notwithſtanding the act of parliament 1617, which was found not 
to debar any perſon from leaving his effects to any perſon he pleaſed. 
Durie, 1 oh July 1626, . Oliphant contra Oliphant, ---- An executor 
cannot have . both a third of the confirmed teſtament and his legacy 
beſides, but may chuſe the . moſt beneficial, Fountainhall, 25th Ja- 
nuary 1681, Legataries ef Arnot contra Lindſay. 


s 


 EXECUTORS if they can purſue, or be purſued ſeparately. See 
Solidum & pro rata, | {pa - 


IN what caſes liable for annualrent. See Aunualrenr. 
WHO 7s executor qua neareſt of kin, See Succeſſion. 
5 D ILIGENCE preſtable by executors, See Dili gence, 


EXE- 


_.__. Executor=creditor. Emxecuitry.. - 279 
'E XECUTOR's oath, if good againft creditors. See Proof, 
EXECUTOR may pay himſelf in the firſt place. See Payment. 
5 CREDIT ORS have 4 direst action againſt the intrometter with | 
goods left out of the inventary, without neceſſity of confirming ad omil- 
la, See Service and Confirmation. | Ws | 


ExECUTOR-CREDITOR. 


N heir having made himſelf liable to his fe debt by Title of cone 
FH entring, the creditors, tho they recovered no decreet againſt frmatian. 
him upon the paſſive titles, were found ſufficiently intitled upon their 

ſimple grounds of debt to confirm executors-creditors to him after his 

deceaſe. Forbes, 26th December 1705, Dickie contra Cowie, 


In a queſtion, If a creditor having an heritable bond whereon he is fan heri- 
infeft, may ſeek to be confirmed executor-creditor to his deceaſed de- bp bond ean 
bitor ? the reaſon for the affirmative was, That he had in his bond an tion of a con- 

obligement to pay, and he had action againſt the executors in his o- fimatioa. 
ption, as well as againſt the heir; ergo he might be executor. But 

the Lords thought, that if a creditor on an heritable bond ſought the 

office, he was not preferable, becauſe an heritable debt cannot be the 
ſubject of confirmation paſſive, ergo nec active. Fountainhall, 17th 
December 1686, contra Wu | 


An executor-creditor is but a truſtee, as well as a ſimple executor ; Tho' ao en- 

but then he is a truſtee principally for his own behoof ; the law, which 8 

never dies, gives him a procuratory in rem ſuam, which is not a ſimple — 
truſt to die with himſelf, but may be followed forth by his repreſenta- for a non execu- 

tives as a jus quefitum : And, as a decerniture and confirmation is tru- ** 

ly an aſſignation to the ſubjects confirmed in ſecurity and payment of 

his debt, there can be no place for a new affignation or confirmation ad 

non executa, tho he die before ſentence. 24th June 1737, Mitchell 

contra Mitchell of Blairgorts, 5 "Fl 7 4 


AN executor-creditor muſt do diligence, See Diligence. 
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LouN P, That proviſions made in favours of the children of a firſt What debes 
marriage, is a debt that affects the defuncts whole goods, as any ad the 
other debt does, and that it ought not to be taken off the two thirds of whar che 
the moveables to make the ſecond wife's third free thereof, but that ->— 2. 


it ought to be taken off the whole in cumulo, Durie, 15th November 
1 4A 2 | | 1638, 
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and his relict's mournings, affect not only the dead's part, but come off the 
debts, but that the charges of building a monument to the defunct by 
Forbes, 20th] 


Heretable and Moveable. 


_ which ſhe was freighted, and the maſter having run away with the 
money, the owners alſo being hereupon purſued, not only exercitoria 


© contra Cathcart and Ker. 


1638, Fraſer contra Biſhop. --- A clauſe of conqueſt in a contract of = 
marriage, in favours of the children of the marriage, muſt come 
off the whole head: And therefore, a ſecond wife, inſiſting for her le- 
third, was found entitled only to the third of the ſuperplus, after 
deduction of the conqueſt during the firſt marriage. Stair, 25th Janu- 
ary 1671, Sandilands contra Sandilands. Stair, 19th June 1678, Dickſon 
contra Young. June 1729, Stewart contra Hall.--- A bond of pro- 
viſion delivered in liege pouſtie, like other debts, comes off the whole 
head of executry. Stair, 16th July 1678, Murray contra Murrays. 
_ Foun», That funeral-expences, aliment of the defunct's family till 
the next term after his deceaſe, the expence of confirming his teſtament, 


whole head of the executry ; all theſe being conſidered as the defun&'s 


warrant of his teſtamentary deed, muſt come off the dead's part only, 
une 1713, Moncrief and her husband contra Moni- 


penny. | | 
WHAT is reckoned executry, with relation to the children. See 


WHAT with relation to the wife. See Husband and wife. 
PARTITION of executry among wife, children, and dead's part. 
See Ligitim. a 1 | 


* 


EX ER CIT OR. 
IME freighters of a ſhip having truſted the maſter with a ſum of 
money, as a ſtock-purſe, for buying goods at the port to 


efione, but upon the edict naute, caupones, flabularit, in regard that 
— uſed to be carried to that port as a corpus rather than a quanti- 
ty; the Lords, in regard the maſter's receipt carried not ſuch a num- 
ber of pieces, but a neat ſum, with an obligement to be accompt- 
able at meeting, found, That his receipt did not bind the owners, ſince 
the freighters followed the maſter's faith, and it did not appear that 
he was huic negotio prepofitus. by the owners; and therefore aſ- 
ſoilzied the exercitors or owners. Forbes, 12th, Fountainhall, 16th 
December 1707, Coltran contra Mathie.-Conſtituents found liable to 
pay money borrowed by their ſupercargo, tho” neither did his commiſ- 
dion bear any expreſs-power to borrow money, nor was it applied to 
their behoof. 25th July 1732, William Rogers merchant in Virginia 


EX HI- 


* 
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EXHIBITION. 


FANE deriving right to lands from an apparent heir, who died in Who havs 
the ſtate of apparency, inſiſted in an exhibition of the title-deeds — 
of the eſtate ; objected, that he had no right to the lands, nor conſe- tion? | 
quently to the title-deeds. The Lords found the purſuer had no title 
to demand exhibition of rights granted to the predeceſſors of his author, 
- the apparent heir. 19th June 1734, Campbell contra Earl of Caith- 
neſs. The Lords allowed inſpection of the vaſſal's retours to the do- 
natar of ward, to the end he might know what lands held ward. Gil- 
mour, 7th, Stair, 2oth December 1661, Earl Rothes contra tutors of 
Buccleugh.---An incident was allowed in an improbation for production 
of many mens writs, which the purſuer had no other intereſt in, than to 
make a comparatio literarum with the writ challenged as forged. Had- 
dington, 4th July 1623, Earl of Home contra Cranſton. ---In an exhi- 
bition of a contract of marriage, to which the purſuer was not a party, 
found he behoved to condeſcend upon the particular clauſes in the con- 
tract made in his favours. Hope, (Exhibition) 16th December 1626, 
Crawford contra Ld. Lammingtoun. --- A wife and children of a mar- 
riage, inſiſting in an exhibition of all writs in the defender's hands, 
granted by the defunct husband, in prejudice of their contract of mar- 
riage; the Lords thought, tho all methods are to be encouraged 
to detect and puniſh fraud, yet the ſame muſt be done in a. regular 
way, without ſubverting our known forms; therefore found in this 
caſe of perſonal creditors not having affected the ſubject, that they could 
call for no writs but what were conceived in their own fayours,. or to 
their behoof. Fountainhall, 25th November 1707, Lady Kinaldy 
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No perſon can have action to compel a party to exhibit writs to found , If ore i: 
an ain againſt himſelf, quza —_ inſtrumenta contra ſe. —— 
Haddington, 1oth February 1623, Monteith contra M Math. — III re? 

a proceſs of compt and reckoning, betwixt the repreſentatives of twWo 
brothers, the purſuer inſiſted, that the defender ſhould produce his fa- 
ther's compt-book, in order to fix a charge againſt him, who excepted, 
nemo tenetur edere inſtrumenta contra ſe ad fundandam htem ; and that 
the form of proceſs was, for the purſuer to give in a particular charge; 
and litiſconteſtation being made thereupon, he might crave exhibition 
of the compt-book, or other writings per modum probationis. An- 
ſwered, The two brothers were in a copartnery, and beſides, one bro- 
ther was factor for the other, which gives the purſuers an intereſt to 
call for the compt-book as their proper evident ; the Lords ordained the 
book to be put in the hands of the Lord Auditor; and if by inſpection 
he found any copartnery, or factor aceompts, he ſhould produce the 
lame to the purſuers, even ad fundandam litem, otherwiſe that the ſame 
ſhould be given back and not ſhown, Stair, 7th July 1668, Paton 
contra Paton. e ORE 7 0 OY =: 


| Exn1B1TION at the inſtance of a bankrupt's creditors againſt his General con 

mother, is competent for exhibition of all writings belonging to him in _ of all 

her cuſtody, tho' no particular writings be condeſcended on. _ 
„ 2 zʒih 
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Exhibition. 


> 5th February 1637, Hepburn contra Barclay. ----In a reduction and 
improbation of certain land-rights, the defender produced charter and 
ſaſine, ſuffieient, with forty years poſſeſſion, to exclude the purſuer; 
the purſuer took out a diligence in general to prove interruptions, and ha- 
ving executed the ſame againſt the defender himſelf, the Lords found, 
That he was not obliged to depone, unleſs a ſpecial condeſcedence weregi- 
ven of writs called for to be exhibited. 26th — 173 5, Francis Scot con- 
tra Lord Napier; and they afterwards refuſed to oblige the defender to 
produce an inventary of his writings, particularly condeſcended on by 


the purſuer. 13th January 1736, inter eoſdem. 


Who liable : In an action of exhibition of evidents, the Lords found this excep- 
toe xhibice? tion relevant, viz. That before the charge, being a common evident, 


Ex 


refered. 


gainſtdelivery, 


it was delivered to one of the colleagues. Hope, (Exbibition) 1ſt 
February 1620, Earl Murray contra Hay. When the haver of 


writs 1s called by an incident diligence, it is not ſufficient to libel and 


prove that he had the writs ſome time or other, but it is neceſſary to 
pay he had them fince intenting the cauſe ; and if it is caly alledged 
he had them before, it is further neceſſary to prove, that he fraudulent- 


I put them away. Durie, 17th November 1627, Inglis contra Kirk- 
w 


or if he fraudulently put away the ſame before citation, quia pro Pl o 
re habetur qui dolo defiit poſidere: But it was found, that he ought 


ood. In an incident diligence againſt havers of writs, a party was 
only found obliged to depone, if he had any of the writs after citation, 


not 
to be examined upon his knowledge, in whoſe poſſeſſion the ſarne were. 
Stair, 14th November 1662, creditors of Bryſon contra his ſon. ---- 
A party being purſued for exhibition and delivery of writs, it was not 
found ſufficient that theſe writs were once in his poſſeſſion ; becauſe writs 
paſs from hand to hand, and it is not uſual to take receipts for them; 
and therefore it was only found probable by the defender's oath what 
had become of the writs in queſtion : And this, tho' it was inſtructed 
that he had granted receipt and obligement for redelivery to a third 

; which it was found the purſuer could not build upon, having 
no right to that obligement, Stair, 31ſt January 1678, Tailzifer con- 
tra Gordon, 2 9 


ions In an exhibition, the Lords repelled an exception founded upon an 


aſſignation and intimation of the bond craved to he exhibited, and or- 
dained it to be exhibited, reſerving againſt the delivery. Hope, ¶ Exbi- 
bition) 7th Feb 1622, ---- This again found, where the aſſigney 
was dead, but if he had been alive, the Lords declared they would have 
refuſed to bind him to exhibit. Hope, (Exhibition) Wiſhart contra 
Lees.—In an exhibition of a bond, as belonging to the purſuer, the de- 
fence was repelled, that it was conſigned in the defender's hand, as not 


being relevant againſt the exhibition. Haddington, 26th June 1623. 


he like. Auchinleck, (Exhibition) a iſt February 1628, Howat 
contra Aitkin. . 


Spelle an- A Bond being called for in an exhibition, as being unlawfully taken 
fe ona 1:f+- from the purſuer ; it having been in his poſſeſſion as his proper evi- 


dent; the Lords refuſed to allow the defender to diſpute its validity, 


but ſuſtained the ſummons for redelivery, reſerving to the defender his 


_ defences 


Exhibition ad deliberandum. 283 
defence againſt it when purſued, Haddington, 23d January 1610 1 
Stewart contra Campbell, "> 
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Exhibition ad deliberandum. 


N apparent heir of conqueſt may purſue exhibition ad deliberan- Competent 
A dum; Colvil, December 1588, Pitcairn contra Murray. to all forts of 
— Competent to an apparent heir of proviſion. Falconer, 25th Feb- a 
ruary 1684,” Scot contra Forreſt, ---- Competent to all kinds of heirs, 
male and of tailzie, as well as heirs of line. Forbes MS. 1oth Febru- 
ary 1714, Crawford contra Crawfords, i | 


Exn1B1T10N ad deliberandum, may be purſued after the aunus de- Competent 
liberandi. Durie, 1ſt July 1626, Niſbet contra Whitlaw. _ moet 3 - 
Ax apparent heir having made up titles by an adjudication upon her 1fbehaviout 
own bond; yet this was found not to take away her privilege of an ex- her Rs 
hibition ad deliberandum, for ſhe refuſed that ſhe had poſſeſs d thereon ; © 
and it was pled for her, That, % ſhe had, it would infer no paſſive 
title ; and as ſhe might be forced by other creditors to purge the eſtate 
of that debt, it was reaſonable ſhe ſhould have the privilege of deli- 
berating, whether it was ſafe to enter heir. Stair, Gosford, 8th Janu- 
ary 1675, Waird contra Waird. tr; | 
GEST.IO pro herede, was found to be no bar againſt an apparent 
heir purſuing exhibition ad deliberandum. Bruce, oth June 1715, 
Spark contra Barclay of Ury; Forbes MS; 1oth February 1714, Craw- 
ford contra Crawford, = - 
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RENOUNCIAT1oON to be heir in favours of one creditor, does not if renouncis 
hinder the heir, afterwards reſolving to enter, to purſue an exhibition ation bars it 
ad deliberandum againſt another. Stair, 8th January 1675, Waird | 
contra Waird. An adjudication being led contra hæreditatem ja- 
centem upon the apparent heir's renounciation, it was argued, that the 
apparent heir afterwards reſolving to enter, could not have exhibition 
ad deliberundum againſt the adjudger, becauſe the renounciation was a 
virtual approbation of the adjudger's diligence. Anſwered, There is 
no preſumption when one renounces, that he does it in any other view 
than to ſave himſelf from being liable ; and when he afterwards pro- 
poſes to enter, there is the ſame reaſon he have an exhibition ad delibe- 
randum againſt the adjudger as againſt any other. The Lords refuſed 
the action ad deliberandum in this caſe, January 1721, Richard- 
ſon contra Livingſton, | 25 2 
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Ax heir was found to have right to call for the writs of his prede- — 
ceſſor's lands, tho the predeceſſor had reſigned the fame for new infeft- reſt to call for 


2 h 

; ment in favours of the defender; for ſeeing infefment was not expede, n 
N the heir, who might ſtill enter to the lands, muſt be indulged his or- defunct was 

f dinary privilege. Durie, 1 5th February 1632, Ayton contra Ayton. N 


1 — The contrary, Harcus, (Exbibition) March 1683, Lady 
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Exhibiton ad deliberandum. 


Veſter contra Lord Lauderdale. The writs of the predecefſor's 


lands being called for in an exhibition, and the defender producing 


ſome expired compriſings for ſmall ſums, to ſhow that the defunct wa: 
denuded, and it being alledged that they were ſatisfied by poſſeſſion 
within the legal; the Lords ordained the defender ante omnia to ex- 
hibit the writs, reſerving all defences againſt delivery. Gilmour, 12th 
January 1665, Steil contra Thomas. ---- The debitor againſt whom 
an appriſing is led, having ratified the fame by a deed under his hand, 
this was found ſufficient to bar the debitor's apparent heir from purſuing 
an exhibition of the appriſing ad deliberandum. Bruce MS. 11th 


Y July 1716, Rutherford contra Lockhart, ---- A tutor having renoun- 


ced a wadſet-right, in which his pupil was apparent heir, without wait- | 
ing to be compelled by an order of redemption, exhibition was there- 
after allowed to the apparent heir, of the wadſet- right, and the purſuer's 
right to the wadſet was not found ſo clearly ſopite by the tutor's re- 
nounciation, as to bar her from her privilege of deliberating. Forbes, 
Igth June 1712, Dick contra Rorieſon, ---- The Lords ſuſtained this 
defence againſt an exhibition ad deliberandum, That the defunct had 


; diiponed the fee of the ſubject irredeemably, and ſo the purſuer had no 


_ Intereſt, altho' he alledged it was done on death- bed, the reduction 
whereof was reſerved to him. Fountainhall, 7th February 1680, 


Bruce contra Pettie and her huſband. ---- An alledgeance founded on an 


expired compriſing, againſt the brother of the purſuer, was found 


not ſufficient to exclude an exhibition ad deliberandum, as apparent 


| heir to his father and grandfather, and other predeceſſors ; unleſs the 


Who liable 
to exhibir? 


compriſing had been led againſt the brother as heir, or lawfully charged 
to, enter heir to his predeceflors. Home, January 1685, Lady 


Fintry and Lady Mary Scrimzeour contra Earl Lauderdale. 


TE Lords found the defender not obliged to depone upon his 
knowledge, where papers called for were, or in whoſe hands they had 


been fince the defun&'s deceaſe, but in the common terms of an 


exhibition, if the defender had or has, or fraudulently put away any 


What writs EXHIBITION 


py Tr rs ſince and before intenting of the cauſe. Home, Fountainhall,. 
3d December 1685, Lord and Lady Yeſter contra Earl Lauderdale. 


ound relevant of all writs granted to the defunct. 


- ” 4 


day be called gtair, 6th December 1661, Tailfer contra Sornebeg. 


for ?: 


ExuIBIT IO ſuſtained of all deeds granted by the defunct to what- 
ever perſon, which were in his poſſeſſion the time of his death. Stair, 
29th November 1667, Pringle contra Pringle. | | 


Aer io for exhibition ad deliberandum, ſuſtained of all obligations 


made by the defunct to the defender a ſtranger. Durie, Spotiſwood, 


(Exhibition) 26th February 1633, Swinton contra Ld. Weſtniſbet.---- 
Exhibition found relevant of all writs granted by the defunct to his 


wife, children, or other perſons being in his family at the time of his 


death, upon which no infeftment has followed; but refuſed to ſuſtain 
it of writs granted to ſtrangers. Gilmour, 19th November, Stair, 6th 


December 1661, Tailfer contra Sornebeg. Stair, 22d December 
1675, Maxwell contra Maxwell. Fountainhall, Dalrymple, Forbes, 


thereafter the defenders, tho' ſtrangers, were ordained to exhibit all 


16th January 1706, Buchanan contra Marquis Montrole. ---- But 


writs” 


— * 


Expences. 


writs in their hands granted to or by the purſuer's predeceſſors. Bruce, 
zoth June 1715, Spark contra Barclay of Ury. 8 871 

ExkIBITION refuſed of writs whereupon infeftment has paſt; for 
as to theſe, the records, it was thought, may give as much light as 
was ſufficient to deliberate. Stair, 6th December 1661, Tailfer con- 
tra Sornebeg. ---- For the fame reaſon it was found a good defence a= 
gainſt exhibition, that the writs called for were regiſtred in the ſeſſion- 
books, the defender giving in a condeſcendence of the dates of regiſtra- 
tion. But the defence was not ſuſtained as to writs recorded in the 
books of chancery, or in the books of inferior courts. Fountainhall, 
23d December 1707, Pringles contra Johnſton, ----- Thereafter found 
the defenders muſt exhibit all writs in their hands, whether infeftment 
has followed or not. Bruce, 3oth June 1715, Spark contra Barclay 
of Ury. ES 1 Ee: N ü 


ExkIBIT Io is the proper concluſion of this proceſs, but not deli- No concluſt- 
very, which an heir cannot inſiſt for, without being ſerved. Durie, = for delives 


1ſt July 1626, Niſbet contra Whitelaw. 


Found, That an apparent heir may purſue an intrometter with his Nor for compt 


| ood, he might determine to enter heir or not. Durie, 16th March 


1637, Home contra Blaickader. But thereafter, the Lords refuſed. 
to ſuſtain the ſummons for compt and reckoning, but only for exhibi- 
tion ; _ this ground, that no party ſhould be troubled to compt 


where the action cannot produce an exoneration. Gosford, 7th De- 
cember 1669, Hog contra Straiton, Stair, 22d June 1671, Leſlies 
contra Jeftray. | 


» * 


EXPEN CES 


predeceſſor's eſtate to accompt ; that upon a view how the balance and reckoning. 


TRE executor having followed out a proceſs begun by the de- Expeſces 
funct, and at laſt ſuccumbed, did afterwards, in a compt and laid our in re 


reckoning with the legatars, ſtate the expences of that proceis as an 
article of diſcharge to come off the whole head. The legatars con- 
tended, That there was free gear ſufficient to anſwer all the debts and 


legacies; and as the executor himſelf was reſiduary legatar, the benefit 


of the proceſs would have entirely accrued to him, and he only ought 
to bear the expences. Anſwered, It is the executor's duty to execute 
the teſtament, and to follow forth every probable ground of plea : The 
expences of adminiſtration is a debt that muſt come off the whole head, 
and no particular 's intereſt is conſidered in re communi, till the 
ſubject come to be divided. The Lords found, That the expences muſt 


be defray'd out of the executry, and come off the whole head; by 


which the expences of proceſs and other acts of adminiſtration, land 
entirely upon the perſon who draws in the laſt place. Dirleton, 4th 
June 1674, Bogie contra executors of Lady Oxenford. See Gosford, 
5th, Stair, 6th June 1674, Law _ executors of Lady Oxenford, 


who 


communis 
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Expences. 


who obſerve this deciſion as if this proceſs had been found to be entirely 
upon the riſque of the executors. CES 
Tur donatary to a gift of baſtardy being purſued by the baſtard's 
creditors, got allowance of all expences beſtowed for the gift, and in 
purſuing of debitors. Gosford, 20th November 1674, Somervel con- 
tra Sharp. | 2 
. .. compting with other creditors for his in- 
tromiſſions, the expences of confirmation may be deduced by him out 
of the whole head, in terms of the act of ſederunt, 28th February 
1662. Fountainhall, 2d January 1708, Ramſay contra Nairne. | 
THE expences of ranking and tale found to come off the whole head 


fanquam præcipuum, and that the preferable creditors ſhould ſuffer no 


defalcation, tho' the practice had been otherwiſe. Fountainhall, Dal- 
rymple, 16th 8 1702, creditors of Pitencrief competing. See 
act of ſederunt, 23d November 1711, § ult. where it is appointed, 
that the expences-of ranking and fale muſt be proportioned amongſt 


the creditors according to the ſhares they draw of the price. And it 


being queſtioned with regard to a bond of proviſion, ranked timo 


loco, as being reducible upon act 1621, whether the child could draw 
any part, until the preferable creditors were fully paid up ? it was 


found, That the act of ſederunt is equally applicable to all forts of cre- 


ditors. Home, 25th July 1718, creditors of Auchinvole contra the 
daughters. Upon a bankrupt eſtate there wete three claſſes of cre- 
ditors: 110, The preferable creditors, who were inſtantly to draw 
their whole debts out of the price. 240, The creditors in annuities for 
life, who were to draw yearly the annualrents of a part of the price, 
left for that end in the purchaſer's hands. 47:0, The other creditors, 


who, upon termination of the liferents, were to draw 2 ſum. 


It was contended with regard to the expences of the ranking and Ale, 
That the method of proportioning the tame, founded in the act of ſe- 


derunt, and followed in practice, is, that the whole expence be paid 


remainder, 
the principal from the creditors when the liferents run out. Notwith- 


by the purchaſer in the firſt place, a PR whereof to be detain- 
ed from the Terra creditors drawing their payments; and as to the 
intereſt to be deduced yearly from the liferenters, and 


ſtanding of which, the Lords ordained the expences of the ranking and 
ſale to be proportioned on the haill creditors, who are now, and at the 
event of the liferenter's death, to draw the price, and that a deduction | 


be made accordingly. And further, in regard there could be no reten- 


tion till that time off the creditors, who only draw their payment at the 
death of the liferenters, therefore ordained the proportional expence 


which falls to their ſhare, pro loco & tempore, to be alſo further pro- 


portioned on theſe creditors who now draw payment; and ordained 
the ſame to be retained accordingly: And ordained the purchaſer to re- 
pay them the faid fums, without annualrent, at the firſt term of Whit- 
or Martinmas, after the death of the liferenters, and to detain 
the fame from the creditors intitled to draw the price liferented. 
July 1727, creditors of Abotſhall co _ | | 
| Inc a fale carried on by an apparent heir, if there be no reverſion, 
the expence muſt be proportioned among the creditors in terms of 
the act of ſederunt 1711, being in that caſe in rem verſum of the cre- 
ditors, and not of the heir, 3d February 1738, Nicolſon contra his 
father's creditors, | g 9 


due to the aſſigney and others, bearing to endure for thirteen years, and 
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Factor. - - Ky 
1 — 9 
Tux Lords refuſed a tenant his expences in ſupending on multiple- Expenceslaid 
inding againſt his maſter's creditors ; but reſerved him action or re- ing — 
tention againſt the maſter himſelf in the following years tack- duty. on. 
Fountainhall, 19th June 1703, Anderſon contra Gordon and his cre- 
ditors. A debitor ſuſpending upon double diſtreſs, is intitled to re- 
tain his expences out of the ſubject; but, in the 3 caſe, the de- 
bitor having betrayed ſome anxiety to ſtave off the creditors, he was 
refuſed expences in penam of litigioſity. Fountainhall, 2oth June 
1707, Kier contra creditors of Earl Winton. A Lord's factor is in- 
titled to his expences of plea in fitting — and obtaining decreet 
75 


of exoneration. Home, February 1687, Smith contra creditors 
of Innergellſie.. "pa 
A Man * a ſum for another who intruſted him to do Expences of 

ſo, and being purſued, firſt denying the truſt, and that being made out lea. 

by witneſſes and other pregnant evidences ; next founding on a general 

diſcharge, and it being referred to his oath, that this debt was neither 

actum nor tractatum to be comprehended ; and he, after much ſhift- 

ing and tergiverſing, at laſt compeating and deponing, That it was 

communed upon and included, and thereupon being affoilzied ; the 

Lords, notwithſtanding, found him liable in the purſuer's expences, 
Fountainhall, 224 February 1701, Smith contra Hamilton, 
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FAC TOR 


A KIRK MAN having granted a factory for the factor's life, to Fatoty when 
A uplift ſome bolls of victual, with a certain number of them to irrevocable? 
himſelf for his pains; the Lords found, That the kirkman ſetting af- 

terwards the ſaid bolls in tack, did not prejudge the factor of his ſalary, 

becauſe ſuch a factory, ubi merces intervenit, approaches nearer to ihe 

nature of Jocatio than mandatum, Colvil, February 1 58 1, Stewart 

contra commendator of Paiſly, ---- A debitor having granted aſſignation 

of mails and duties to one of his creditors, for payment of ſeyeral debts 


: bo A DAS ye ES 


ay and while theſe debts ſhould be paid, with allowance of L. 5 Ster- 
ling of yearly falary ; after the debitor's death his heirs withdrew the 
falary, and it was found, That the factory was revocable by the granter, 
and fell by his death, ſeeing the factory was not fixed for years, as the 
— was. Bruce, 17th December 1714, Drummonds contra 


A Factory granted by a minor with conſent of his curators, in- When under 
definitely, does not fall at majority, but continues until it be de facto foodrevoked? 
recalled, Durie, 12th November 1624, Naſmith contra Naſmith. XY 


A Wir who had a ral factory, with a ſpecial clauſe, im- FaQtr's po 
powering her to do every thing the husband himſelf might do, Gc. diſ- 
— ſome goods to another perſon, and owning him to be creditor to 
husband; the Lords W the diſpoſition null, _ 
| RE dine 
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288 > Factor; 


the diſponee could qualify how the husband was his debitor ; in re- 
ſipect the wife's factory, tho it might be interpreted in the moſt exten- 
ſſive ſhape as to acts of atminiſtration, could not carry a power gra- 
tuitouſſy to alienate. Durie, 13th June 1628, Purves contra Smith, 
A factor being ordered to cauſe make a ciſtren of L. 500 ſterling 
value, and he giving up L. 573, which was ultra fines mandati ; yet 
the Lords allowed this article, becauſe tis ſcarce poſſible for a craft(- 
man to frame a piece of work exactly to the weight beſpoke. Foun- 


tainhall, it July 1712, Dutcheſs of Buccleugh contra Sir David Nairne. 


---- The Lords refuſed to allow. a factor put upon an eſtate by them- 
ſelves, to remove tenants who had taken tacks from him for a year, and 


obliged themſelves, by a clauſe in the tack, to remove without war- 


ning, they having punctually paid their rent, and offered more rent 

than was to have been paid by the perfons he would have put in their 

room, and being abundantly ſolvent. Forbes MS. 22d July 1714, 
Edgar contra Whitehead, | 


AE. A FACTOR appointed by the Lords upon an eſtate, not bankrupt, 
runt, 1711. 
were diſcuſſed ; is, nevertheleſs, bound to obſerve the regulations ſet 
down in the act of ſederunt, 22d November 1711; and the factor 
contraveening the ſame, was, by their Lordſhips, removed, altho' the 


act only refers to factors on bankrupt eſtates, Bruce MS, 6th July 


1716, Home contra Robertſon. 


Factor en- FACTOR who had no written factory, found entitled to a ſalary, 
 ricledro afala- tho none was pactioned. Fountainhall, ſt July 1712, Dutcheſs Buc- 


" _ cleugh contra Nairne. The like. Bruce, 8th February 1715, chil- 


dren of Smith contra Earl of Winton. „ 4 
f Nas mal· THE Lords refuſed to allow any factor- fee to the factor on a bank- 
verſing. rupt eſtate; becauſe he had been negligent, and had given up in his 


accompts ſome articles as reſts which had been paid to him; fince to 


allow him a falary, would encourage factors to endeavour to wrong their 
conſtituents. - Forbes, 22d June 1711, Heriot contra Ker, 


Ar what pe. In a compt and reckoning, the price of the victual intrometted with 


riod ik be by one of the parties, being decerned to bear intereſt ; the next que- 


able with 


price of victual ſtion was, At what r the price muſt be preſumed to have been re- 


ſold? ceived, in order to a commencement for annualrent? It was ur- 
ged, That it ought to be conſideredas received at Candlemaſs, ſeeing the 

| party was indulged the caſe of the Candlemaſs fiars. The Lords found 

he could not be ſtated. as debitor for the price ſooner than Whitſun- 

day, victual not being ordinarily fold for ready money, Fountainhall, 

16th June 1697, Bruce contra Kiery, | | 


Factor c- ONE who contracts factorio nomine, is preſumed to bind his conſti- 


rating eg tuent only, unleſs the contrary be expreſſed ; and therefore is not per- 


rio nomine, is 


he perſonally ſonally liable to implement, but only to furniſh a ſufficient commiſſion 
Len Parke bind his conſtituent, hw” 4 February 1738, Rankin contra 


* 


WHO 


but only ſequeſtred, till the claims of two pretenders to the property 


" ) 
„ aa. - 
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4 


Periculum. 


DILIGENCE e,. factors. See Diligence. 


O runs the hazard of accidents, the factor or conſtituent ® See 


PACTOR may aſſign a debt due to him by his conſtituent, ante 


redditas rationes. See Compenſation. Retention. See Payment. 
 FIARS of the year, if the rule for compting. See Fiars, 
LIABLE for annualrent. See Anmalrent. 


WHO names the factor upon a bankrupt eftate ſequeſtred ? See Ses 
queſtration. | 8 


INTITLED to his expences. See Expences. 


BOUND to communicate eaſes. See Pactum illicitum. 


FACULTY. 


| HUSBAND diſponed his land- eſtate o his wife in Iiferent, and 


Faculties 


ihat are con- 


: to any of his blood relations ſhe ſhould think moſt fit to be nominate, ſiſtent in law. 


a writ under her hand, in fee. A nomination was accordingly made 
after the husband's deceaſe ; and againſt the nominee claiming right to 
the eſtate, it was argued, In, That this was an unhabile way of tranſ- 
ferring property; becauſe a fiar cannot be created by the nomination of 
one who is no fiar. 2do, It is contrary to the maxim, that a fee can- 
not be in pendente ; and yet here is a fee conveyed, a property eſta- 
bliſhed, -but no proprietar until the wife chuſe to exerce her faculty. 
Anſwered to the i, There is nothing in reaſon, or in law, to bar a 
fiar to name his ſucceſſor in what ſhape he pleaſes ; it is not material 
who names, but whether the nomination be by the authority of the 
fiar: And this is not more extrordinary than for one to give a mandate 
to ſell his eſtate. To the ſecond, The property is not transferred, until 


the wife interpoſe her nomination : In the interim the property remains 


with the diſponer, and after his death is in hæreditatè jacente, The 


Lords found, That this diſpoſition, granted by the husband to his wife, 
did ſufficiently enable her to nominate perſons to ſucceed to the ſubjects 
diſponed; and that, ſhe having accordingly exerced that power, the 
perſons named by her have right to ſucceed. 28th November 1729, 
Murray contra Fleeming and others.---Collonel Campbell being bound 
in his contract of marriage, to ſecure the ſum of 40000 merks, and the 
conqueſt during the marriage, to himſelf and ſpouſe in conjunct- fee 
and liferent, and to the children to be procreate of the marriage in fee, 
did, by a death-bed-deed, ſettle all upon his eldeſt ſon, burdened with 
certain proviſions to his younger children, to take place in caſe their mo- 
ther ſhould give up her claim to the liferent of the conqueſt, and _ 
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Faculty. 
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herſelf to a leſſer jointure, otherwiſe, theſe proviſions to be void; in 
which event it was left upon the duke of Argyle and the Earl of Illay, 


to name ſuch proviſions to the children as they ſhould ſee convenient. 
It being objected by the younger children, upon the mother's refuſal 


to reſtrict herſelf, That their father could not delegate his powers, and 


that ſuch delegation was ineffectual, there being no ns xp upon 


the referees to. determine, which brings the matter to the ſame as if 


the children were left entirely unprovided ; and concluding from this, that 
the ſettlement ſhould be voided in totum, and that each child ſhould 


havean equal proportion as if no ſettlement had been made ; the Lord; 


found the power and faculty, given to the Duke of Argyle and Earl of 


Iſlay, is lawful, and does ſubſiſt: And in reſpect theſe referees have 


neither exerced their power, nor declared their will not to exerce the 


ſame ; they ſuperſeded further proceeding in the cauſe till the fifth of 
June next, that in the mean time, either party might make proper ap- 
plication to the Duke of Argyle and Earl of. Iflay, to determine what 


| ſums ſhould be paid to the younger children, or declare their non-accept- 


Import of 


ance of the power committed to them. 16th December 1738, Camp- 


bells contra Campbells. 


ONE having refigned his eſtate in favours of his ſecond ſon, and his 


clauſescontain- hejrs-male, with a clauſe of redemption in favours of his eldeſt fon, and 


ing reſerved 


faculties. 


the heirs-male of his body, reſerving always his own liferent, and a po- 
wer or faculty to diſpone and contract debt, in the ſame manner as if the 
right had not been granted, did, thereafter, limit the ſaid power of re- 
demption, provided in favours of his eldeſt fon, fo that it ſhould not 
exerced, unleſs with the conſent of certain perſons named ; it was 
objected, That the reſerved faculty impowered the father to ſell or con- 
tract debt, and do all acts of property beneficial or profitable to him, 
but not to do mere gratuitous or arbitrary deeds, ſuch as to limit or dil- 
charge his ſon's right of redemption. The Lords found the father had 
full power to alter the ſucceſſion, or diſcharge the right of redemption. 
Fountainhall, Forbes, 2d January 1706, Dundaſs contra Dundals.---- 
A woman having firſt made a diſpoſition of her whole eſtate to her ne- 


phew, with a power reſerved to alter, in caſe of urgent and abſolute 


Faculty 


when under-- 


neceſſity; and thereafter making a ſecond diſpoſition to another ne- 
phew, on a narrative, That the firſt had diſobliged her, &c. tho' it was 


not alledged that ſhe was in any neceflity ; the Lords in a reduction of 


this ſecond, at the inſtance of the firſt, found the faid firſt diſpoſition 
revocable, and revoked by the ſecond ; and therefore reduced it, and pre- 
ferred the ſecond. Fountainhall, 4th July 1712, Renny and Robiſon 
contra Miller. | | Es | 


An heireſs having infeft her ſon upon reſignation, reſerving to her- 


ſiood exerced, ſelf a faculty, to diſpone a yearly annualrent out of the lands to her 


ſo as to be ef- 
fectual againſt 


the diſponce. 


daughters; and having accordingly executed a charter to that effect, 
containing a precept of ſaſine, but not having delivered the ſame to her 
daughters, or infeft them; in a proceſs at their inſtance, after their 


mother's deceaſe, againſt their brother, to give a precept for infefting 


them; it was objected, That the charter was an uncompleted deed, 


and the faculty not exerced; the Lords found the ſubſcribing the char- 


ter was ſufficient, containing precept, whereby ſhe was in effect de- 
nuded. Durie, penult. June 1624, Hamilton of Silvertonhill con- 
: 85 Es | | tra 


Faculty. | 
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tra his ſiſters. hq A father, for love and favour, having diſponed 


huis whole eſtate to his eldeſt ſon, reſerving a power to burden the 


fame with wadſets or annualrents, to any perſon not exceeding a ſum 
named ; and having thereafter granted a perſonal bond of proviſion, but 
without any relation to the faculty ; in a purſuit upon the bond, a- 
gainſt the diſponee's repreſentatives, it was objected, 1979, The father 


had no power to burden the eſtate,” otherwiſe than by granting wad- 
ſets or annualrent-rights. 2d, No preſumption that he intended to 
burden it, ſeeing at the time he had an opulent executry. Anſwer- 

ed to the fit, The reſerved faculty muſt be interpreted henigne, where 


the diſpoſition was gratuitous, and the words wwadfets or annualrents 


are not taxative. To the ſecond, The preſumption muſt be, that the 
granter deſign'd that his daughter's proviſion ſhould be ſecured in 
the moſt ample manner. The Lords preſum'd the father's will to be, 
that the bond ſhould burden his executors in the firſt place, and the 
fon's eſtate in the ſecond place. Stair, Dirleton, 21ſt June 1677, 
Hopepringle contra Hopepringle. ---- A father having diſpon'd lands to 
his children of the ſecond marriage, reſerving a faculty to contract debt 
and grant ſecurities therefore, did contract ſome perſonal debt, for 
which adjudications were led againſt-the lands after the debitor's death. 
It being queſtioned, I, Whether the ſimple contracting of perſonal 
debt was a ſufficient exertion of the faculty, without granting real ſe- 
curity therefore? 240, Whether adjudications for theſe debts could be 
led after the debitor's death, when his faculty was extinguiſhed with 
him, and the lands not in his hered:tas jacens? The Lords found, 


That the granting perſonal bonds was an exerciſe of the faculty; and 


that even after the death of the granter adjudications might be led by 
the creditors in the bonds againſt the children of the ſecond marriage 
of ſubjects diſponed to them with the . reſerved faculty. 17th Ja- 


nuary 1723, competition betwixt the creditors of Ruſco and Blair 


of Senwick. ---- A marrying an heireſs, in the contract the eſtate 
was provided to heirs-male, with power to burden the eſtate with a 
certain ſum in favour of the heirs of a ſecond marriage ; thereafter the 
man marrying, and in the contract binding for a ſum, and obliging his 
heirs for the ſame, in a proceſs at the inſtance of the relict and ſon of 
the ſecond marriage againſt the heir of the firſt, the Lords found the 
above faculty ſufficiently exerced by his entring into the ſecond con- 
tract, and providing ut ſupra; but found, that the faculty muſt only 
burden the defender ultimo loco, his other eſtate falling ſhort. Foun- 
tainhall, Dalrymple, 23d June 1698, Carnegy contra Ld. Kinfauns. 
— A father having diſponed his eſtate to his eldeſt fon in his contract 
of marriage, reſerving to himſelf a power to burden the eſtate with a 
certain ſum for proviſions to his younger children; this very clauſe was 
found to produce action to the younger children againſt their brother, 
tho' the —— died without exercing the faculty. Gosford, 1 5th Fe- 
bruary 1673, Graham contra Ld. Morphie. 1 | 


Ix a queſtion, How far a reſerved faculty by a father in his ſon's Reſerved fa- - 
right of fee, allowing the father to burden the lands with a ſum, ac- cult, if it ope- 


rates in fa- 
your 


creſced to a creditor whoſe debt was contracted before that faculty? 


been a debt ſubſequent to that reſerved faculty or pany the con- 
tracting thereof was a preſumptive exertion of the faculty, tho' not ex- 


4 : preſly 


vours of 


The Lords were generally clear, in the firſt place, That if it had creditors 
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__underſtood ex- 


* Faculty | 


PI 3 
— 


preſly mentioned to be in virtue thereof; but the difficulty was with 
regard to an anterior creditor, that he could not lend his money on the 
faith of the faculty which was not in being: Vet their Lordſhips thought 
it reaſonable to ſubject theſe faculties to all debts whether prior or po- 
| ſterior; and therefore found the faculty accreſced to the anterior credi- 
tor. Fountainhall, Dalrymple, 16th December 1698, Eliot of Swyne- 
fide contra Eliot of Meikledean. 1 5 


| W bv A FATHER diſponing to his ſons of the ſecond marriage ſeveral par- 
power to alter, Cels of lands, reſerving to himſelf full power and faculty to alter and 
cmakeshim inovate, and to contract debt, &c. as fully and freely as if the entire 
— fee were in his perſon. The queſtion occurr'd, If theſe diſponees were 
debts as heir of liable to the perſonal debts of their father, contracted before the exi- 
mene of the faculty to burden? The ſons pled, That they were ſin- 
aular ſucceſſors, and that after their diſpoſitions their father retain'd ſuf- 
ficient fund for the payment of all his debt; fo that they could neither 
be liable as heirs, nor upon act 1621 : And as to the faculty to bur- 
den, whatever benefit that might afford the debts contracted after the 
exiſtence of the faculty, which might be interpreted as an exerciſe there- _ 
of, anterior creditors cannot plead upon it. It was anſwered, That the 
defenders, according to the form of their rights, are indeed fingular | 
ſucceſſors; yet, from the nature of them, are liable equally, as if, in 
the ſtricteſt ſenſe, they were heirs of proviſion: For when a father 
diſpones to his children with ſuch reſerved faculties, he is not under- 
ſtood to have any other intention, but to ſave the trouble and expence 
of a ſervice; the diſponees, by acceptance, are underſtood to have ſub- 
jected themſelves perſonally to all the diſponer's debts, fo far as ſub- 
jects diſponed do reach; and therefore, in the eye of law, are to 
all intents and purpoſes conſidered as if they were heirs of proviſion. 
The Lords found the children of the ſecond marriage liable as hcirs of 
proviſion. 211t July 1724, creditors of Ruſco contra Blair of Senwick. 
---- In ſuch a caſe, where the diſpoſition was to the apparent heir, it 
was contended for the creditors, that the ſon was univerſally liable as 
if he had entered heir ; but this was not ſuſtained, and the diſponee 
found liable in valorem only. Bruce MS. 17th, Dalrymple, 18th Ja- 
nuary 1717, Abercromby contra Graham. 3 | 


Faculry when A FATHER having reſerved a faculty to burden the eſtate with 
weed. Has ro Wadſets, or infeftments of annualrent, to the extent of a certain ſum, 
de good a= and having granted a perſonal bond, referring expreſly to the faculty; 
nes 6 this was not found a real burden, nor effectual againſt a ſingular ſuc- 
ceſſor, ſc:2. a donatar, of forfeitry. Gosford, 11th, Stair, 12th July 

1671, Learmont contra Earl Lauderdale. ---- One having diſponed his 

eſtate to his eldeſt ſon, reſerving a faculty to affect ar burden the ſame - 

with a certain ſum for proviſions to his children, the ſon's creditors did 
diligence againſt the eſtate, and were infeft upon their appriſings; 
thereafter the father exerced this faculty in favours of the children, by 

granting them heritable bonds referring to the faculty, upon which 

they were alſo infeft : In a competition, the Lords preferred the chil- 

dren in virtue of the above faculty, tho' the creditors infeftments were 

prior. Stair, Dirleton, 6th January 1677, creditors of Mouſwell con- 

tra children. Stair, 16th December 1679, children of Mouſwell 


contra creditors, ---- One having purchaſed an eſtate, took the fame to 
| | | himſelf 
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himſelf in liferent, and to his ſon nominatim in fee, with power to him- 
ſelf to diſpone, wadſet, &c. thereafter he granted a perſonal bond, with- 
out relation to the faculty; upon which the creditor adjudged the e- 
Rate, not only after the death of the father his debitor, but after the 
ſon was denuded, and a purchaſer from him infeft. The Lords found, 
That the father was in effect fiar, and that the ſon, in effect heir, would 
be liable to the father's debts in valorem of the ſubject, and therefore 
that creditors had acceſs to adjudge the eſtate, while remaining with 
the ſon or his heirs ; but found, that granting the bond in queſtion 
was no exertion of the faculty, and therefore that it cannot affect fin- 
gular ſucceſſors. Home, February 1719, Rome contra credi- 
tors of Graham. --- The like. November 1725, Sinclair contra Sin- 
clair of Barack, One diſponed his eftate to his eldeſt ſon, reſerving 
to himſelf a faculty to burden the fame with 5000 Merks, in favours 
of whatever perſon he pleaſed ; thereafter he granted perfonal bonds for 
that ſum to his wife and children, referring to the faculty. Aſter his 
deceaſe, a competition arifing betwixt the creditors in theſe perſonal 
bonds, and the ſon's real creditors infeft in the eſtate, the Lords found 
the bonds granted in purſuance of the faculty are only perſonal, ſo as 
to affect the heir; but not real burdens affecting the land. 26th June 
1735, Ogilvies contra Turnbull... oy 


Ox E having acquired an eſtate, and taken the ſame to himſelf in Competiciph 
liferent, and to his ſon nominatim in fee, with a faculty ta burden, con- im 1 
ay 
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 trat# debt, and to ſell or otherwiſe diſpoſe at his pleaſure, did firſt grant der the 
a perſonal bond, declaring it to be a burden upon the fee, thereafter 7" 
fold the eſtate. In a competition betwixt the creditor in the perſonal 
bond, and the purchaſer infeft, the Lords found, the bond was no real 
burden upon the eſtate, and preferred the purchaſer, Forbes, 16th 
December 1708, Davidfon contra town of Aberdeen, | 
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In a diſpoſition to an eldeſt ſon, the father having reſerved a faculty Reſerved fi- 
to burden the diſponee with the ſum of 4000 Merks in favours of a * Krit 
younger ſon, to be paid at the firſt term after the father's deceaſe, or- 
the younger ſon's marriage, did, many years after this younger ſon was 
married, exerce the faculty in his favours, by granting him a bond of 
proviſion, obliging his eldeſt ſon to pay the faid 4000 Merks, with in- 

| tereſt retro from the ſaid marriage. The eldeſt ſon objected to the 
clauſe of annualrent, and infiſted, That there was no debt till the ſame 
was created by the father's exercing his faculty, conſequently no an- 
nualrent retro, which would be accidens fine fubjeffo, The Lords 

found no annualrent, but from the date of the deed in exerciſe of the 
faculty. 2d January 1739, Anderſon contra Anderſon, ; 
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Falks and MERCATS. 


A PERSON being infeſt with the privilege of a fair, time out of ce, 4 
mind, and a neighbour within a mile impetrating thereafter an obtained by 


_ Infeftment with the like privilege, _ then making his fair toend _ * 
" | = 
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FPFo.alſa Demonſtratio. . | 
.the day before the other uſed to begin ; the Lords ordained the privi- 


lege of the latter to ceaſe, as impetrate in emulationem vicini; and 
found, that the ſaid fair could only be kept at any time after the end 
of the firſt heritor's fair, or at any time before it, only allowing a 
month to intervene betwixt them. Durie, 24th June 1642, Falconer 
contra Ld. Glenbervie. ---- A gift of a fair was found void, as obtain- 
ed by obreption or ſubreption, being upon the ſame day with a fair in 
the neighbourhood, which it was preſumed the king would not have 
granted, had he known the truth, Stair, 24th December 1679, Far- 
uharſon contra Earl of Aboyn. ---- A royal burgh having obtained a 
charter from the king, containing ſole right of fairs and mercats with 
in two miles of that burgh, excluſive of all others; whereupon they 
ſoon thereafter obtained decreet of declarator in abſence againſt a neigh- 
bcuring heritor, who notwithſtanding, ſeveral years thereafter, procured 
a right from the parliament to hold two yearly fairs. Againit which 
the burgh having then proteſted, and now raiſing a new declarator a- 
gainſt him, that he had no right to hold a fair within theſe bounds; 
the Lords found the king denuded by the prior gift to the town, which 
had ſuch a jus gue/itum thereby, that the heritor, notwithſtanding the 
act of parliament in his favour, could hold no fairs within the ſaid 
bounds. Fountainhall, 7th February 1706, town of Stirling contra 


Stollen goods In caſe of ſtollen goods, the exception, of bought in a publick mer- 
13 — * 2 P3 cat was repelled; and the party allowed to purſue the buyer for repe- 
tition, but not for any perſonal puniſhment ; and this altho' the thief 

was executed. Auchinleck, (Buying and Selling) ad July 1629, Bi- 
ſhop of Caithneſs contra fleſhers of Edinburgh. ---- A perſon buying a 
horſe, tho in à publick mercat, is liable in reſtitution to the owner, 
and is to reſt for his recourſe againſt the ſeller upon buigh and hame- 


hald. Durie, 19th March 1639, Ferguſſon contra Forreſt. 


f - Breaking of BREAKING of an arreſtment in time of fairs found culpable. Mait- 
arreſtment in land, 16th November 1552, Gibſon contra Thomas Ker an Engliſh- 


time of fair. 


FaLSA DEMONSTRATIO. 
| A PARTY being aſſigned to L. r000, owing to the cedent per 
bond by a perſon of quality ſtill alive; which bond the aſſigna- 
tion bore to be granted in the year 1606 ; it was found, That the party 
had right to the L. 1000 granted by that nobleman to the fame perſon 
in the year 1696 ; ſeeing another L. 1000 bond inter eoſdem in the 
year 1606 could not be condeſcended on, and neither of the parties 
was then born. Forbes, 16th Feb 1711, Dickſon and Heriot 
contra Logan. One having difpooed with warrandice from his own 
fact and deed only, and particularly againſt an infeftment in favours of | 
one Janet Miller, proceeding upon a bond granted by a former heri- 
tor. In a queſtion thereafter betwixt the parties, Whether the = 
. 4 | 9 7 randice 
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Ferry-Boat. Feu. 295 
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randice was incurred? ſeeing there was no ſuch infeftment as the one 
deſcribed, but there was another in favours of one Jean Webſter, pro- 
ceeding upon a contract of marriage, the Lords found, That this was 
not falſa demonſtratio, and that the warrandice was not incurred, Bruce, 
2d February 1715, Ogilvie contra Leſlie. 
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' FERRY-BOAT © 


JA HERE » gary has ih to a ferry-boat, eſtabliſhed by grant 
4. or preſcription, it is not in the power of others, who may 
| have a right of fiſhing upon the ſame — of the water, to interfere 
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with the proprietar of the ferry-boat, by carrying over paſſengers for 
hire. Upod ris footing the Lords found, That the Fer — 
might tranſport themſelves and families, or others gratuitouſly in their 
coble-boats, but not for hire. And in this, ferry-boats are upon . the (, 
ſame footing with fairs; both of them imply an excluſive privilege, o- 
therwiſe they could not be kept up, 22d December 1731, Tarbat 
contra Bogle. | | | 
| | 


E E 


F. U-rights granted before the act 1606, were valid, without con- Feus before 


ſent of the ſuperior, ſo as to exclude ward, recognition, Cc. Stair, — — 


24th June 1668, Stewart of Torrence contra feuars of Ernock. ---- caſualties of 
The like, unleſs the purſuer could alledge, That the feu-duty was with ſuperiority. 
diminution of the new retoured duty. Stair, 5th January 1681, Ld. 

Dun contra Viſcount Arbuthnot. -— Feus granted by vaſſals of ward- 

lands fo long as the act of parliament 14.57, cap. 71, ſtood, did exclude | 

not only ward and recognition, but forfeiture of the ward-vaſlal, granter 

thereof, without neceſſity of confirmation. Stair, 12th February 1674, 

Marquis of Huntly contra Ld. Cairnborrow. Stair, Fountainhall, 16th 
November 1680, Campbell contra Ld. of Auchinbreck and Earl Ar- 


— Harcus, (Forfeiture) January 1684, Campbell contra 
v | | is | 
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SEEING the act 1606, does only annul feus ſet by vaſſals, holding Feu aſter 
ward of ſubjects without their ſuperior's conſent, it was found, That 7525, with ſu- 
the ſuperior conſenting to ſuch a feu, the ſubvaſſal was only liable for Ear, how far 
his ſtipulated feu-duties ; and that the ward and marriage of the vaſſal available 
did only affect the vaſſal's intereſt, viz. the feu-duty. Gosford, 28th 


June, Stair, 1ſt July, 1672, Earl Eglinton contra Ld, of Greenock. 
8 42 Povxp, 


296 Feu - duties. 


A Act 1666, Found, That ward-lands of the principality could not be diſponed 
| — feu, after the act 12th, parl. 1606, Hope, (Ward) Durie, 7th July 
2237 1629, Lady Cathcart contra vaſſals. See act 16th, parl. 1633, where 
the contrary is underſtood, | 5 


Feu granted A FEU granted by a king's vaſſal, upon the authority of the 58th 
_—_— OS act parl. 1641, was not found ſufficient to defend againſt the ward 
act 58th, parl. and marriage of the fuperior, falling due after the reſcifſory act 1661, 
. Cap. 15th, notwithſtanding of the ſaluo at the end of the reſciſſory act, 

| of all rights and ſecurities in favours of private parties, ſeeing the ſame 
was not confirmed, which ought to have been done. Fountainhall, 
27th February 1696, Lord Philiphaugh contra Eliot of Stobbs. 


' FEU-DUTIES 


E= bury pur ay A FEU-DUTY being payable in victual; in a queſtion, Who 
bound to carry F fhould carry the ſame ? the Lords found, That where the ſupe- 
che fame? rior dwelt, without the barony, the vaſfal was not bound to go and 

| ſeek him extra curtem domini, (as the feudiſts ſpeak). but if he li- 

ved intra baromam, then the feuar was bound to bring it to the the ſu- 
perior. Fountainhall, 25th February 1696, treaſurer of Edinburgh 

Tontra Feuars. = —-- DE os o 
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Feu-duty LAN ps being feued, for a feu- duty payable in bear, at a time when 
yable in no barley grew in Scotland; and the feuar having been in uſe, me- 
can beexarted? mory of man, to pay a converted duty in ſilver; and now the feuar 

being im uſe to fow barley only, which the ſuperior infiſted for, being en- 
titled to —— the 15 1 the _ found, — ſuch feus 2 

ing perpetual locations, for meliorating and improving the ground, the = 

2, 2 had right to ſuch grain, as by the vaſfzl s indufiry — thereon. 
Fountainhall, 25th February 1696, treaſurer of Edinburgh contre 


Perſonal "© A PERSONAL action is competent to the ſuperior, for payment of 
ation for El his feu-duty, not only againſt the original-fenar and his repreſentatives, 
duties. perſonally bound by ſubſcribing the feu- contract, but alſo againſt fin- 

gular ng from them ; becauſe the property is truly 
reſerved, in ſo far as relates to the ſuperiar's caſyalties ; and therefore 

all intrometters muſt be liable to the extent of the feu-duties. .Durie, 

| Spotiſwood, {Feus) 2 iſt July 1630, Moncrief contra Lady Balnagown. 
Darie, 24th February 1632, Biſhop of Galloway contra his vaſſals.—— 

Yet it was found, That a tenant being removed before intenting the 

p is not liable to a perſonal action at the ſuperior's inſtance, for 

payment of the feu-duty, july 1738, Biggar contra Scot. -—- But 

as the rent of the land does belong to oo ſuperior, tothe extent of the 
feu - duty only, he cannot infift againſt any intrometter, further than for 

the feu-duties ariſing during the years of his intromiſſion; the remain- 

Ing rents of any year, over and abaye the feu-duty, belonging, not to 
the ſuperior, but to his vaſſal. Durie, 26th March 1629, Rollo con- 
tra Murray. Durie, penult. January 1639, Cockburn contra * | 

| | : Stalr, 
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gtair, 19th July 166 5, Winram contra Lady Idington. Fountainhall, 
Forbes, 7th February 1712, Hamilton contra Lord Burleigh. --- But 
bygone feu-dutics may be followed out by poinding of the ground a- 
gainſt all ſingular ſucceſſors. Durie, 26th March 1629, Rollo contra 
Airy: ©: -. | w | 8 a 

1 as vaſſal by accepting of a feu- charter, containing the tlauſe red- 
dendo inde annuatim, becomes thereby liable perſonally for the feu-du- 
ties, whether the charter is granted to him originally, or if he is a pur- 
chaſer from the original vaſſal; and therefore a feu-vaſſal was found per- 
ſonally liable for-the feu-duties, even after he had ſold his land, and the 
purchaſer in poſſeſſion, by a minute of fale, but without getting a char- 
ter from the ſuperior. 29th June 1739, Wallace contra Ferguſon of 
Auchinblain: | 


1 0 4 


F I A R. 


In queſtions betwixt the husband and wife, who un- 
derſtood fiar? 4 


A TACK being ſet to a man and his wife, and longeſt liver of Right taken 
{ X them two, their heirs or affignies ; the Lords found, That the R——_— 
wife, after the huſband's deceaſe, cannot aſſign the ſame, except for heirs, | 
her own lifetime ; and if ſhe deceaſe before the iſh of the tack, that 
the years yet to run pertain to her huſband's heirs, notwithſtanding any 
aſſignation made by = Balfour, ¶ Locatio) Maitland, penult. July. 
1562, Rig contra m A bond fora ſum payable to the huſ- 
band and wife, and longeſt liver of them two, with an obligement to in- 
feft them and their heirs in an annualrent; and there having been no heirs, 
of that marriage; the Lords found, That the whole annualrent, after 
the deceaſe of the huſband and wife, did pertain only to his, not to her 
heirs. Haddington, 1oth November 1609, Ayton contra Jamiſon.---- 
Found, That an aſſignation of a reverſion being made to a man and his 
wife, and their heirs, it behoved in dubio to belong to the man's heirs, 
and not to the wife's. Hope, (Husband) Collinſon contra Ld, Pitfod- 
dels.---- A bond being granted to a man and his wife, and their heirs ; 
after the man's deceaſe without children, the Lords found the wife's 
heirs could claim no part of the ſame, and that the whole ſum, after 
her deceaſe, would belong, to the huſband's heirs ; except the bond had 
born expreſly, That failing heirs betwixt them, the ſum ſhould. be di- 
vided betwixt the huſband's heirs,” and thoſe of the wife. Auchin- 
leck, (Air) gth December 1630, White contra Bickertoun. 
A bond being granted to a huſband and his wife, and the heirs of 
the marriage, which, failing their heirs, was found to pertain to the 
huſband, after the wife's deceaſe, in Rm ; and that theſe words, Their. 
beits, ought to be underſtood civiliter of the heirs of the huſband, as 
being perſona dignior. Dirleton, Stair, 19th June 1667, . 3 
contra Cunningham. A party, for love and favour to his daughter, 
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and other onerous cauſes, having aſſigned to her and her huſband, their 
heirs and executors, a certain ſum owing to him by a third party þ 
i 4 5 


the, 
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Fiar. 


Lords found, That the huſband had right to the fee, and the wife to the 
liferent of the whole. Forbes, 23d July 1713, Edgar contra Sinclair. 
A wife during her marriage, having ſucceeded to ſome tenements and 
lands, did gratuitouſly diſpone them 70 herſelf and husband in conjuntt- 
fee, and to the heirs and bairns of the marriage; which failing, to the 
husband's other heirs and aſſignies whatſoever, Notwithſtanding this 
was a diſpoſition without any onerous cauſe, the Lords found the fee 
in the husband. June 1727, competition Edgar contra Edgars. 
---- A bond bearing the ſum of 1000 merks to be received from the 
husband and wife, obliging the debitor © to repay the fame to the 
* husband and wife, and longeſt liver of them two, their heirs execu- 
tors or aſſignies. The marriage having diflolved, by the predeceaſe 
of the husband, without children, the queſtion occurred betwixt the 
relict and the husband's children of another marriage, Which of them 
was fiar ? Pleaded for the children, That the huſband was undoubtedly 
fiar, and in dubio, the fiar's heirs muſt be underſtood to be called. An- 
ſwered, Imo, Eſto the husband had been fiar, the wife ſucce:ded upon 
her ſurvivance, and then her heirs are underſtood to be called, as being 
the heirs of the fiar. 2d, The meaning of the clauſe is the fame as it 
the bond had bore, And to the heirs of the longeſt liver. The Lords 
preferred the relic, and found, That the bond belonged to her as long- 
eſt liver. 22d June 1739, Ferguſon contra Jean M*George. 


_ Where the A REvERSION being granted to a husband and wife, and their heirs, 
— right flows. the wife having been fiar of the lands wadſet, was found alſo to be far 
TRE + of the reverſion. Haddington, 18th December 161 1, Ld. Kinnaird con- 
tra Ed. Pitfoddels.---A ſum being payable to a woman and her husband, 
and he long ſurviving her, and then deceaſing; the Lords ſuſtained action 
at the inſtance of the wife's executors, but ordained, That execution 
ſhould paſs, at their inſtance, only for the half of the ſum. Durie, 11th 
March 1623, Dougal contra Henderſon. ---- A wife diſponing all her 
goods, gear, and fums of money to her husband, to be bruiked by him 
and her during their lifetimes, and after their deſceaſe to their heirs, ex- 
ecutors and aſſignies; there being no children alive at the diſſolution of 
the marriage, the husband was found to have the liferent of the whole, 
and property only of the half, the ſubjects being diſponed in general: 

But an heretable right ſo provided, would not have imported diviſion, but 

| have belonged to the husband and his heirs, as perfone digniores. Du- | 
rie, 2d February 1632, Bartilmo contra Haſſington. --— An heireſs 
having contracted her eſtate in her marriage-articles, diſponing the ſame 

to her husband in liferent, and the heirs of the marriage in fee; which 

failing, to his heirs and aſſignies, reſerving her liferent. In a queſtion 
betwixt the husband's creditors and the wife's repreſentatives, the huſ- 
band was found fiar ; this dubious clauſe being explained by ſubſequent 
clauſes, the obligement to infeft and procuratory of reſignation being 
conceived in favours of the husband and wife in conjunct- fee and liferent, 

and to the heirs of the marriage, which failing, to the husband's heirs _ 

and aſſignies; and the clauſe of warrandice obliged her to warrant the 
lands diſponed in favours of the husband and his. foreſaids. Dal- 
8 Forbes, 21ſt November 1705, creditors of Earnſlaw contra 
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INFEFTMENT being taken to a man and his wife in conjunct-ſee, = 


Wife's heirs 
ſt in the in- 


and to the heirs betwixt them; which failing, to the heirs of his own girurion, 


body ; which failing, to the wite and her heirs whatſoever ; the Lords 


found, That the heretable right was not ruled by the laſt termination, 


but that it belonged to the heir of the firſt fiar. Hope, (Feus) 24th 
July 1622, Ramſay contra Maxwell. ---- The ſum in a contract of 
marriage, given in tocher by the wite's father, being ordained to be 

id to the husband and wife in conjunct- fee, and to S heirs betwixt 
them heretably ; and, failing of heirs betwixt them, to the wife's heirs z 
and there being heirs of the marriage, and a creditor of the husband 
(all being ſtill on life) offering to lead a compriſing of the ſum; the 
Lords found, That the property pertained to the husband, and that 
he had the full power and right to diſpoſe thereupon at his pleaſure; 
with reſervation only of the > a a to his wife; and conſequent- 


ly that the husband's creditor, who had compriſed, had full right there- 


to, he always finding caution to make the ſame forthcoming to the wife 


for her liferent, in caſe ſhe ſurvived her husband. Durie, 29th Ja- 
nuary 1639, Graham contra Park and Gairdin.---By contract of mar- 
riage, the husband being obliged to take a certain tenement to himſelf and 
wife, and longeſt liver of them two in conjunct- fee, and their heirs be- 
twixt them ; which failing, the heirs of the man's body; which all 


failing, the wife's heirs whatſoever ; by this clauſe the husband was 
1667, Cranſton contra Wilkieſon. 
---- A bond was granted payable to a huſband and wife, and the heirs 


found fiar. Stair, 2oth February 


betwixt them, or aſſignies; which failing, to the heirs of the laſt li- 


ver. Here the huſband was found to be fiar, tho' the wife ſurvived. Stair, 


Dirleton, 23d January 1668, Juſtice contra Stirline. A tenement 
in a contract of marriage being diſponed in name of tocher to the huſ- 
band and wife in conjunct- fee and liferent, and the heirs betwixt 
them; which failing, the wife's heirs and aſſignies whatſomever. In 
this caſe, the huſband was found fiar. Stair, 12th July 1671, Gairns 


contra Sandilands. ---- The like in a ſum provided in name of tocher. 


and her in conjunct- fee, and to the heirs of the marriage; which fail- 


Harcus, (Contracts of marriage) 20th December 1682, Ramſay con- 
tra Ramſay. -In a contract of marriage there being a clauſe, That, 
failing heirs of the marriage, the tocher ſhould be forthcoming to the 
wite's heirs or aſſignies; and the marriage being diſſolved by her death, 
and ſhe leaving a child, which ſoon thereafter alſo died; the Lords 
found, That even after the child's death the huſband was fiar of the 
ſum in the tocher, and that the wife and her heirs were only ſubſtitute 
to him ; but ordained the huſband to employ and re-employ the ſum 
for the uſe of the wife's heirs, or otherwiſe to find caution to make the 
ſum forthcoming to them after his own death. Home, June 
1687, Schaw contra Forbes. By contract of marriage it being a- 
greed, that 3000 merks, which was the huſband's ſtock, and 4000 
merks, which was the wife's, ſhould be employed upon ſecurity to him 


ing, the one half to his heirs, and the other half to her heirs, &c. In 
this caſe, the wife was only found to be liferentrix. Stair, iſt De- 


cember 1680, Anderſon contra Bruce. — A man, in his firſt con- 


tract of marriage, obliging himſelf to take the ſecurities of a ſum of his 


own, and ſome lands he got in name of tocher with his wife, to him- 


ſelf and her in liferent and conjun&-fee, and to the children of the 


marriage; which failing, the ſaid money and land to be equally divided 
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betwixt her and his heirs. In this caſe the huſband; as dignior perſona; 
was found fiar of the whole, and that the wife's heirs came in as his heirs 
of tailzie. Fountainhall; 19th January 1697, Laws contra Tod. ---- 
A huſband, in his contract of marriage, being obliged to provide the 
conqueſt to himſelf and his wife, and the longeſt liver of them two in 
conjunct-fee, and the children to be procreated betwixt them; which 
failing, the one half to himſelf, his heirs, executors or aſſignies, and the 
other half to the wife's heirs, executors and aſſignies. The Lords 
found, there being no children of the marriage, that the huſband's heir 
was obliged to procure himſelf infeft in the conqueſt; and to diſpone 
the equal half thereof, with warrandice from fact and deed, to the 
wife's afligney, altho the huſband was fiar. Forbes, 5th March 1707, 
Purdie contra Roſs. ---- A perſon having, in his daughter's contract of 
marriage, aſſigned the man and her, and the heirs of the marriage; 
which failing, the wife's heirs and aſſignies, to all goods and gear be- 
longing to.the cedent at his deceaſe ; the Lords found the wife to be 
fiar, Forbes, 4th February 1709; Fead contra Maxwell and others. 


e, A Wir having made a diſpoſition of lands uomine dotis, to her and 
listen Her huſband in conjuntt-fee, and to the heirs to be procreate betwixt 
them ; whilks failing, to the wife's heirs of any other marriage; 
which failing, to the ee s heirs of any other marriage; which all 
failing, to the huſbarid his herrs and aſſignies whatſemever ; it was con- 
tended, that here the wife was fiar, becauſe the ſubject came from her, 
and her heirs were firſt called in the ſubſtitution. The Lords found, 
notwithſtanding, the huſband to be fiar. July 1720, competition 
betwixt the creditors of Eliot Northſenton, and Eliot of Borthwick- 
brae. ---- A ſum aſſigned by a woman in her contract of marriage, in 
name of tocher 70 perfell and huſband, and longeſt liver, in conjuntt- 
fee and hferent, and the bairns of the marriage; which failing, to 
the diſponer's heirs and aſſignies, was found to belong to the wife, and 
that ſhe was fiar. June 1733, Angus contra Ninian. I 


_ Elauſegi- In a contract of marriage, the huſband obliged himſelf to take the 
nh _— conqueſt to himſelf and wife in conjunQ-fee and liferent, with an ex- 
Fa, preſs 33 to the wife to diſpone at her pleaſure upon the half there- 
pf. In this caſe, the wife was found to be fiar of the half of the con- 
queſt; which was inferred not only from this power of diſpoſal, but 

alſo becauſe ſne had an opulent fortune of more value than her huſ- 

--— + Stair, 27th June 1676, Eart Dumfermline contra Earl of 


In queſtions betwixt the parents and children, who 
underſtood far ? | _ : 4th 


Right talen A aſſedation made to a father and his naturat ſon conjunctly, and 

| x aw; wh eo fongeſt liver of them two, and their aſſignies, may not be diſponed by 
it; the father in prejudice of the baſtard, but for his lifetime, and for his 
own part. Colvil, 24th March 1570, Gray contra Rollock. ---- A 

tack of teirids being ſet to a father and his ſon, and longeſt liver of them 

two, and their heirs ; the Lords found, That the father and the ſon 

were conjun& and equal tackſmen, and that the benefit of the teinds 

- ought to divide equally betwixt them during their joint lives; and _ 


** 
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the deceaſe of one of them, that the whole belonged to the ſurviver: 


And therefore this purſuit being moved at the ſon's inſtance after the 
father's deceaſe for ſome bygone years, they found, That he had only 
right to the half of the teinds for theſe years, and that his father had 


right to the other half, and conſequently his executors. Durie, 22d 


June 1627, Lidderdale contra — Altho' a tack ſet conjunct- 


ly to a father and his ſon is underſtood to import the father a liferenter 


of the whole, and the ſon to ſucceed him therein after his deceaſe ; 
yet the Lords found, That this takes place in no other perſons to whom 
a tack is conjunctly ſet, however near their relation be, v. g. a ſon and 
his mother; but all ſuch are underſtood to bruick the the tack e- 
qually from their entry thereto. Maitland, lt. November 1576, Dou- 
glas contra Graham.---A father being obliged to pay 1000merks to his 


dau ghter who was married, and to the bairns to be procreated of her body, 


which failing, to her neareſt heirs; the Lords found, That the fee of the 
whole 1000 merks belonged to the mother, the bairns not being procre- 
ated at the time. Harcus, (Bonds) November 1685, Ord contra Innes. 


AcxAvusꝛ in theſe terms, payable to the huſband and wife in conjunf#- Both faber 


fee and liferent, and to the heirs of the marriage in fee, makes the huſ- — 1 | 


band fiar, and the heirs only ſubſtitutes. Stair, 12th December 1665, 


Pearſon contra Martin. A bride's father obliging himſelf in her con- 


tract of marriage, to pay a certain ſum in name of tocher, and the huſ- 


band binding to add as much to it, and to take the whole to himſelf and 
his wife in liferent and conjunct-fee, and to the children of the marriage 


in fee; and the huſband having thereafter aſſigned the tocher, the Lords, 
in a purſuit for it againſt the wife's father, found, 'That the children 
could not quarrel the aſſignation, and that their father was fiar. Foun- 
tainhall, 24th February 1710, Earl of Bute contra M*Lean. 


A Box conceived to Thomas Beg and his ſpouſe in conjunct- fee, « Children a1 
as - 
tutes, 


and to the bairns procreate betwixt them ; which failing, to two bairns 
of a former marriage, Thomas and Margaret Begs, and containing a 
precept of ſaſine preciſely in terms of the deſtination. Upon this it 
was argued, That a ſaſine being taken not only to the two ſpouſes, but 
to Thomas and Margaret Begs nom:natim, they therefore are fiars, and 


that the huſband is only liferenter, and cannot uplift the ſum. The 


huſband was found fiar, and Thomas and Margaret Begs only ſubſti- 


tutes. Stair, 14th January 1063, Beg contra Nicolſon. ---- An heri- 
father, 


table bond being payable to a and after his deceaſe to his two 


ſons nominatim, and all three being infeft unico contextu, the father 


was found fiar, and not barely a liferenter, - Stair, 23d July 1675, Ld. 


| Lamington contra Moor. 


A Box granted for a ſum to be paid to the lender and his ſpouſe, Father ex- 


and the longeſt liver of them, at a certain term, and after their deceaſe 
to their ſon nominatim in fee; upon which infeftment followed after 


- term, to the ſpouſes in liferent and the ſon in fee. The father was 
found to have right to uplift the money notwithſtanding his ſon's 'in- 


feftment, in reſpect of a clauſe in the bond, bearing, That notwith- 
ſtanding the infeftment, the debitor ſhould remain obliged to pay the 


ſum to the huſband, his wife and their ſon, in manner foreſaid, which 


was underſtood to refer to the * deſtination in the perſonal oblige- 


ment. | 


d to be 
erenter only. 


- 


» 
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ment. Durie, 28th July 1626, Ld. Tulliallan contra Ld. Clackman« 


nan. A bond granted for the price of lands to the ſeller, and in caſe 


of his deceaſe to his ſon nominatim, with an obligation, in caſe of 
failzie, to infeft the father in an annualrent therefore, and the ſon in 
the fee thereof, was found to be effectually diſcharged by the father 
without conſent of his ſon ;, there being no infeftment expede veſting 
the fee in the perſon of the ſon. Durie, Spotiſwood, (Contracts) 2oth 
February 1629, Drumkilbo contra. Viſcount of Stormont, ---- A huſ- 
band diſponing to a ſecond wife an annualrent out of his lands, and to 
the children of that marriage in fee; and having thereafter ſold the 


lands, and a fon of that marriage, as fiar, competing with the purcha- 
fer, the Lords found the ſale effectual, the father remaining fiar. Durie, 


gth July 1630, Veitch contra Robertſon. ---- The Lords found, That 
an heritable bond to a man and his wife in liferent, and to the children 
of the marriage in fee, the parents being infeft, cannot be validly re- 


| nounced by the children, till they be infeft as heirs of proviſion to their 


father. Gilmour, January 1663, Ld. Dairſey contra Hay. ---- A 
ſum being payable to a huſband in name of tocher, to be employed to 


himſelf and his wife in liferent, and to the heirs of the marriage, was 


found aſſignable to, or arreſtable by his creditors, as being fiar there- 
of, Gosford, 1oth February 1672, Weemyſs and his aſſigney contra 
M-Intoſh. A father diſponed his lands to his ſon and ſpoule in life- 
rent, and to the heirs of the marriage ; which failing, Ce. reſerving 
his own liferent: By the conception of this diſpoſition the ſon was 
found to be fiar. Stair, 4th February 1681, Thomſons contra Law- 
ſons . The diſpoſitive clauſe by an heireſs in her contract of marri- 
age in favours of her huſband in liferent, and the heirs of the marri- 


ge in fee; which ng, to his heirs or aſſignies, reſerving her liferent. 
was found to make the hu 


ſband fiar ; the obligement to infeft, and the 
rocuratory of reſignation, being to him and her in conjunct-fee and 


liferent, and to the heirs of the marriage in fee, which failing, to his 
own heirs and aſſignies; and the aſſignation to the writs, with the o- 


bligement of warrandice, being conceived in favours of him; his heirs or 
aſſignies. Forbes, 21ſt November 1705, creditors of Paterſon and An- 
derſon contra Douglaſſes. ——- An heireſs in her contract of marriage 
(perfected long after the marriage, when a ſon thereof was exiſting) 
having diſponed her lands to her huſband in liferent, and to the heirs 
cated or to be procreated betwixt them; which failing, to him, 
is heirs or aſſignies in fee heritably and irredeemably, reſerving her 
own liferent ; and the faid contract containing an obligement to infeft 
either by reſignation or confirmation, as beſt ſhould pleaſe her and him 
and their afoteſaids, with a precept for giving heritable ſaſine to him or 
his attorney, without any mention of liferent or heirs ; and in the aſ- 


ſignation to the writs gi ng full power to him and his aforeſaids (ac- 
' cording to the deſtination ; 


the liferent and fee above written, with re- 
ſervation of her ſaid liferent) to intromet with, uplift, c. and menti- 
oning the writs and rights of the lands to be delivered to him to he kept 
and uſed for the uſe and behoof above mentioned; and the wife having, 


for her further ſecurity, taken from the huſband a ſeparate bond of the 
_ fame date with the contract, a. or, failing heirs of the mar- 


riage, to denude in favours of het, her heirs or aſſignies. The Lords 
found the huſband to be a naked liferenter, and the lands not affeQable 
by adjudication for his debt. Forbes, 27th March 1707, Fraſer con- 


tra 
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5 ä 
' tra Brown and Gordon her fon. ---- A man having granted bond for a | 
ceertain ſum, bearing annualrent, payable to his fiſter and her huſband in 
liferent and conjunct-fee, for their liferent uſe allenarly, and to the heirs 
and bairns procreated or to be 2 betwixt them in fee; which 
failing, to the longeſt liver of the ſaid ſpouſes, their heirs and aſſignies, 
with this condition and proviſion, that 1t ſhould not be in the power of 
either of them to uplift or aſſign the principal ſum, or any part there- 
of, without the ſpecial advice and conſent of truſtees named in the 
bond: The Lords found, That the fee of the ſaid principal ſum did 
not belong to the huſband, and that it was not affectable by his credi- 
tors. Forbes MS. 2d June 1714, creditors of Pringle contra Erſkine, 
— A diſpoſition for love and favour of ſome ſhops and houſes to Robert 
Frog in liferent, and to the heirs — to be procreated of his body 
in fee, was found to reſolve into a fee in favours of Robert Frog; who 
was therefore found intitled to ſell the ſubject for payment of his debts. 
2 5th November 173 5, children of Robert Frog contra his creditors. 


A Bonp being granted to two ſiſters in fee, and the longeſt liver of Io queſtions 
them, the Lords found, That neither the huſband of her who firſt de- dre bn ba. 
ceaſed, nor his executors, had any right to the leaſt part thereof. Goi- derſtood far 7 
ford, wlt. January 1673, Archibalds contra Ogilvie. -— A father pro 
uy a —— _ to his eldeſt on and Ram 2 ils 

and Janet hi children equally ; Janet dying, William 

claimed Us ſhare „ 3 — 1 1 8 — was only 

conjunctio verbis, not rebus, for the ſum is declared to belong to Wil- 
liam and Janet equally; ſo that each of them had originally but right to a 
half. The heirs of Janet were made preferable. Stair, 1 1670,Innes 

contra Innes. Mr. Alexander Burnet miniſter of To ritiſh congregation 
in Dantzick, made his will in the year 1712, wherein he names certain 
truſtees, (and whom he calls the executors of this his laſt will) 20 ſee to the 
ordering and managing the following particulars ; which are, His burial, - 
paying his debts, &c. Then he goes one to bequeath certain legacies ; 
after which follows this controverted clauſe, hat ever money may be 
yet remaining over and above the fore-mentioned bequeathments, let it 
be put out upon provifion, either here, or in Scotland, as ſhall be thought 
moſt convenient; and the yearly proviſion 77 that money be given to 

ter during her life; and after her death, let the flock be divided e- 
qually omongf my brethrens children. The queſtion occurred .upon 
this, Whether the money was to be ſplit and divided among the chil. 

_ dren exiſting at the teſtator's death, to be taken up by their neareſt of 
kin upon their deceaſe ; or if it fell only to be ſplit and divided among 
the children exiſting at the liferentrix's death, at which time the divi- 
tion is appointed to take place by the teſtament. The Lords found, 
That only the children, who ſhall exiſt at the deceaſe of the teſta» 
tor's ſiſter, have right to the legacy in queſtion. 17th December 1736, 

Burnet contra Burnett. ur if et 


A Bas r ARD, having no children, diſponed his eſtate under aback» Settlemene 
bond, obli ing the diſponee to rediſpone to him and the heirs of his bo- j=porting 3 
dy allenarly, and reſerving the d's liferent. In a purſuit upon only 

a to whom the baſtard had made à ſecond diſ- 


ner rm ace 


poſition, found 1 here, was to make the baſtard a mere life- 
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ſtination. 


wer of uplift- 


conſent of the 


renter, * caſe he had no children; and therefore aſſoilzied. Foun- 


tainhall, 16th November 1677, Cobbs contra Weemyſs. 


A SUN being payable, by contract of marriage, to husband and wife, 


his diſcharge without her conſent found ineffectual as to her liferent of 
the ſum. Stair, 21ſt January 1680, Caddel contra Raith. The fiar 


of a ſum was found to have power to uplift the ſame upon ſecuring 


the liferentrix, by finding ſurety in the place where ſhe lived to pay her 


the annualrent there, during her lifetime, altho the debitor was reſpon- 
fal, and the liferentrix unwilling to alter the ſecurity. Forbes, zd De- 
cember 1709, Lady Pitmedden and her husband contra Bathgate and 
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FI AR abſolute, limited. 


| HE one party being by decreet arbitral decerned to tailzie his 
lands to the other, failing heirs-male of his own body, and the o- 


ther decerned to pay him a ſum of money; and the firſt having ac- - 


cordingly expede a charter, and taken ſaſine in terms of the decreet; 
but, thereafter ſelling the lands to a third party, the Lords found, That 
notwithſtanding the tailzie, the granter might ſell the lands upon juſt 
cauſes, where no guile was qualified, the decreet arbitral bearing no 
prohibition to ſell, and in caſe thereof, to reſtore the money; and al- 
tho the tailzie proved unprofitable, yet that was upon the parties ha- 
zard, quia emit quaſi ſpem & jactum retis. Durie, 15th July 1636, 
Drummond contra Drummond. A contract entred into betwixt two 
parties obliging them to tailzie their lands mutually to one another 
failing heirs of their own bodies, was found no bar from ſelling their 


lands. Durie, 14th January 1631, Sharp contra Sharp. 


0 Clauſes pro- A WomMan by bond, obliging herſelf to refign ſome lands in favours 
1 ing alte- 
ration of a de- 


of herſelſ and the heirs of her body; which failing, in favours of her 
brother, and to do no deed in prejudice of his ſucceſſion, upon which 
inhibition was ſerved ; ſhe thereafter marrying and diſponing to her huſ- 
band, the Lords found the diſpoſition, in favours of the husband, to be 
a deed in prejudice of the brother's ſucceſſion ; and therefore reducible 
upon the head of inhibition; but they did not determine how far her 

onerous debts and deeds would affect the fee. Dirleton, 17th, Stair, 
28th January 1668, Binny contra Binny.— William Craik having one 
ſon, Adam, and one daughter, Jean, made a ſettlement of his eſtate in 
favours of Adam, and the heirs-male of his body, &c. which failing, 
to his daughter Jean, &c. which failing, to rhe heirs-female of his fon's 
body, &c. with this proviſion, © That none of the heirs of entail 


c ſhould have liberty to diſappoint the courſe of ſucceſſion, by con- 


< traCting debts unneceſſarily, or by making deeds or conveyances in pre- 
* judice thereof. After the father's death, Adam, the ſon, in his 


marriage contract, made a new ſettlement of the eſtate, wherein he 
prefer d the heirs-female of the marriage to his ſiſter Jean, and her heirs: 


And he alſo dying withour iſſue male, in a competion betwixt his el- 
deſt daughter who claimed the eſtate upon this fettlement, and 
her aunt Jean, who claimed it upon- the former, the Lords _ 
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That Adam Craik could not in his contract of marriage ſettle the ſuc= 
ceſſion in favours of his own daughters, preferably to his ſiſter. Mary 
here urged the onerofity of the contract of marriage, the obvious an- 
ſwer to which, was, That however. onerous, with. regard to the huſ- 

band and wife, it is merely gratuitous with regard to the heirs of the 
marriage, eſpecially with regard to remote ſubſtitutes, ſuch as Mary, 
who is poſtponed, not only to the heirs-male of the marriage, but to 
the heirs-male of any other marriage. 29th January 173 5, Craik con- 
tra Craik. | CEL | 

A BonDof proviſion was granted to children in theſe terms, That 
in caſe they died unmarried, the ſum ſhould return to his heirs, and that 
they ſhould make no aſſignation or other right, in defraud of his heir. 
This clauſe was found to import, That the children could do no gratui- 
tous deed, but that it did not hinder them to uplift or aſſign for neceſ- 
ſary cauſes, ſuch as their breeding to letters, merchandiſe, &c. Stair, 

th July 1673, Graham contra Ld. Morphie.--- One having granted a 
gratuitous bond to. his nephew, * ſecluding aſſignies, and provid- 
ing, That in caſe of the creditor's death without heirs of his body, 
ce the bond ſhould be null; and the creditor, notwithſtanding, aſ- 
ſigning the bond upon the narrative of aliment and education furniſhed 
to him; and then dying without heirs of his body, action was ſuſtain- 

d¶ at the aſſigney's inſtance; it being found, That clauſes of this nature 

do not bind up the creditor from aſſigning for neceſſary cauſes. Home, 
_. Janwary, Falconer, 28th February, 1683, Strachan contra 
Barclay. Altho' a bond of proviſion granted to a daughter and her 
heirs, bore ſecluding afſigntes, yet the Lords found, That ſhe was not 
thereby precluded from aſſigning the ſame to her husband in her con- 
tract of marriage. Bruce, 17th December 1714, Strachan contra 
Dunbar. | e | 
A Bond. payable to the creditor and certain heirs of tailzie, contained —— 
this clauſe, That it ſhould not be lawful for the debitor to make payment, ae r > ogg 
without conſent of one of the heirs of tailzie therein mentioned; pay- 

ment having been made to the creditor without this heir's conſent, the 

Lords found the ſame unwarrantable, unleſs it had been done by autho- 
rity of a judge; and ordained the debitor to renew the bond in the for- 
mer terms, without prejudice to the creditor to declare in a proceſs, 
that the ſum might be affected by his creditors, or be diſpoſed of by 
himſelf for his neceſſary uſes. Stair, Gosford, 3d February 1674, 
Drummond contra Drummond, : 


APR RSON having diſponed his eſtate to one grandſon, and the heirs Simple de- 
of his body; which failing, to another grandſon, and the heirs of his Hination. 
body; which failing, to the granter's neareſt heirs and aſſignies. A 
diſpoſition by the grandſon inſtitute, in favours of his fiſter uterine, . up- 

on the the narrative, That her father had tailzied his lands to him, was 
ſuſtained, the inſtitute being found a ſimple fiar, and the ſubſtitution no 

bar to diſpone, even gratuitouſſy. Fountainhall, 2 5th January 1708, 
Dalgarns contra Durham. ---- John Nairne of Seggiden, in the year 

1671, reſigned his lands to himſelf in liferent, and after his deceaſe to 
Eliſabeth Nairne, his eldeſt daughter, and the heirs of her body; which 
failing, to Anna Nairne, his ſecond daughter, and the heirs of her bo- 

dy.; which failing, to Barbara Nairne, his third daughter, and the _ 
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of her body ; which failing, to return to himſelf and the heirs- 
male of his body, &c. he reſerved a power to alter and to diſpoſe of 
the lands, Fc. thereafter, in his eldeſt daughter's contract of marriage, 
the former ſettlement was repeted, and the foreſaid faculty renounced ; 
herein was alſo a clauſe, That the eldeſt heir-female ſhould ſucceed 
without diviſion, and her husband ſhould bear the name and arms of 
the family. The husband of Eliſabeth, the eldeſt daughter, became 
alſo bound to reſtrict his courteſy. to the one half, in favours of the ſaid 
heirs of tailzie. The queſtion occuring here, Whether this was not ſo 
far a limited tailzie, that Eliſabeth and her husband could not gratui- 
touſly alter the order of ſucceſſion, and diſpone the eſtate to the third, 
in prejudice of the ſecond ſiſter? It was found, That Eliſabeth was 
fiar, that ſhe might alter the deſtination in her contract of marriage; 
and ſeeing ſhe had diſponed the eſtate to Barbara, her third ſiſter, that 
therefore Barbara had right to the ſame. 22d November 1728, Paton 
contra Nairne. Stewart of Revenſton, creditor in an heretable bond 
of 19500 merks, made a ſettlement of it upon his four daughters, their 
ceſſioners and aſignies, equally amongft them, and the reſpeFive heirs 
Zo be procreate of their bodies; which failing, to Stewart of Caſtleftewart, 
with power to them and their * ; which failing, Caſtlſtewart 
and his foreſaids to uphft and diſcharge the ſame. Helenor, the eldeſt 
daughter, having made a gratuitous aſſignation of her ſhare to her huſ- 
band during the marriage, and dying without iſſue, the queſtion oc- 
curred betwixt the husband of the defunct, and the other ſiſters, which 
of them had beſt right to this ſhare ? For the fiſters it was pled, That 
there was here an implied reciprocal ſubſtitution of the four fiſters to 
one another, and failing of them all, to Caſtleſtewart, which no gratui- 
tous deed, done by any of them, could diſappoint. . Anſwered for the 
husband, The granter no doubt intended his daughters to ſucceed to one 
another preferably to Caſtleſtewart : But, as he ſaw the legal ſucceſſion 
would have this operation, he left them to ſucceed to one another as heirs 
of line, which will never imply any limitation upon any of the ſiſters; 
eſpecially where the right is granted to them, their heirs and aſſignies. 
The Lords found there was no ſuch ſubſtitution in the right, as to de- 
prive any of the daughters of the free diſpoſal of their reſpective ſhares; 

and therefore ſuſtained the aſſignation. 19th December 173 5, Stewarts 
contra Sir Thomas Kirkpatrick: of Cloſeburn. An eſtate being ſet- 
tled in a marriage- contract to the heirs-male of the marriage; which 
failing, to the heirs-male of any other marriage ; which failing, to 

the heirs-female of the preſent marriage; the queſtion occurred, If the 

heir-male of the ſecond marriage who ſucceeded to the eſtate, there be- 
ing no heirs-male of the firſt marriage, could gratuitouſly diſappoint the 
heir-female of the firſt marriage? Which he did, by diſponing his e- 
ſtate to a ſtranger. For the diſponee it was pled, Imo. That in this 
caſe, the granter was under no limitation with regard to the heirs- fe- 
male of the marriage ; for if he was under no limitation to the heirs- 
male of another marriage, which is clear, far leſs to thoſe poſtponed 
to them, adh. Deſtinations in contracts of marriage, tho' they limit 
the father, onerous quoad him, do infer no limitation upon any of the 
heirs ſucceeding in virtue of the deſtination ; becauſe the proviſion is 
_ fulfilled by! making over the eſtate to the heir-male of the marriage, 
and the more amply it is made over to him, the more amply is the pro- 
viſion fulfilled, The Lords found the ſon of the ſecond marriage could 


gra- | 
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oratuitouſly alter the deſtination in the contract of marriage. th * 5 


i 1736, Edgar contra Johnſton of Elſhieſhiels. 


A Box of proviſion being granted to children; payable at their Mutual ſub. 
age of twenty one, or marriage, and the portions of ſuch as died before — +3 
that age or marriage to accrue to the ſurvivers, and one of the ſiſters ſo dren, how far 
deceafing, and leaving her's in legacy; the Lords found, That ſhe could nisi 
not diſpoſe gratuitouſly upon her bond, in reſpect of the condition and | 
ſubſtitution therein; yet ſuſtained the legacy, in ſo far as concerned her 
aliment, entertainment, expences of ſickneſs and funerals, and expen- 
ces of confirmation laid out by the legatary. Home, January 
1684, Littlejohn contra Littlejohn. ---- The Lord Newark having made 
a a bond of proviſion to his fix daughters, payable at their reſpective ages 
of fifteen years, and to the heirs of their bodies, and the ſhares of ſuch 
as ſhould die without heirs of their body to accrefce to the ſurviving 
ſiſters; one of the ſiſters aſſign d her proviſion to her mother, and, in 
a competition betwixt the mother and the reſt of the fiſters, it was al- 
ledged for the fiſters, That the ſubſtitution imported, that the defunct 
could not gratuitouſly aſſign, ſeeing their proviſions were ſmall, and the 
father conſidered that they might be better'd by hazard of the ſubſti- 
tution ; the Lords ſuſtained the gratuitous aſſignation. Harcus, (Bonds) 
1 February 1687, Lady Newark contra Collean, Cc. —A 
party having granted bond to his younger children, as a competency 
for their better living, wherein he obliged himſelf to pay particular ſums 
to each of them at the firſt term after his deceaſe, and that the ſame 
"« ſhould be in fatisfaRtion of all portion natural, or what elſe they 
© could claim by his death, and that the portion of any of them hap- 
* pening to die without heirs of their own body ſhould be divided e- 
* qually among the ſurvivers; and one of the children having con- 
veyed his proviſion to the heir, out of a grateful ſenſe of good offices 
and ſervices received from him; the Lords found, That he might diſ- 
ſe of his portion for cauſes reaſonable, tho' not onerous, notwith- 
ſtanding the ſubſtitution. Fonntainhall, Forbes, 14th December 1710, 
Smith and Wallace contra Smith. e r 


A BonD for borrowed money being taken to the lender for her life-  Clauſof re.. 

rent uſe, and to her ſon in fee, with this proviſion, That in caſe the ed od 

e fon ſhould die without heirs of his body, the ſum ſhould return to — i 

© the granter and her heirs; ” the Lords found, That this was not 1 

ſimple ſubſtitution, but of the nature of a proviſion or condition, which on 

the ſon could not fruſtrate by any voluntary deed without an onerous 

or neceſſary cauſe. Falconer, roth February 1685, College of Edin- 

burgh contra Mortimer. x 7 

| A FATHER having provided a younger ſon in a ſum, and for his, 24, In 2 

better payment ſet him a tack, with proviſion, © That if the ſon ſhould clauſe of a 8 

te die unmarried, the ſum and tack ſhould return ta the father and his mix'd nature. 

ce heirs-male ; but if he ſhould deceaſe within year and day after his 

marriage, but without heirs of his body, that it ſhould equally 

divide betwixt his brethren and ſiſters; the Lords found, That the 

ſum and tack might be compriſed from the ſon for his own debt, not- 

withſtanding the proviſions and conditions above mentioned ; which, 

they found did not prejudice the ſon of his right of dominion, and 

that, as he might have diſponed the ſubject, ſo it might be compriſed 
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from him by his creditors. Newbyth, 7th February 1666, Ld. Til- 


liequhillie contra Ld. Leyes. ---- A father having granted a bond of 


proviſion to his daughter and the heirs of her body; which failing, to 
certain perſons ſubſtitute, her brethren and nephews, and a great part 
of it to return to himſelf; in a queſtion betwixt a gratuitous aſſigney 
from the daughter after her death, and the heirs of tailzie, it was argued, 
That the ſubſtitution implies a prohibition upon the creditor to do no 
merely gratuitous deed to evacuate the tailzie ; the Lords ſuſtained the 


_ gratuitous aſſignation. Stair, Gosford, 24th June 1669, Stewart con- 


tra Stewart. One granted to his two daughters bonds of proviſion, 
payable to them and the heirs of their bodies, which failing to return 
to the granter ; the clauſe of return here was found to operate thus far, 


That the daughters could not gratuitouſly diſpone in prejudice thereof. 


Stair, Fountainhall, 3 iſt January 1679, Drummond contra Drum- 
mond. In a bond of proviſion there being a clauſe, That the party 


dying unmarried, the ſum ſhould return; and ſhe having died unmar- 


ried, but having aſſigned the debt before her death without any onerous 
cauſe, the Lords reduced the aſſignation, and found, That the defunct 


could not make any voluntary gratuitous aſſignation in prejudice of the 


ztio, Where 


It is merely 
gratuitous, 


4to, Clauſe | 


of return in 


the deſtination 


granter of the bond; ſuch a proviſion importing a limited fee. Home, 
December 1683, Scot contra Scot. I 1 

A CHARGE on a bond being ſuſpended on this reaſon, that it bore 

a clauſe, © In caſe the creditor died without heirs of his own body, 

t the ſum ſhould fall in to the debitor; who now craved, that cau- 

tion ſhould be found to reimploy it in the ſame terms; the Lords found, 
'That ſeeing the bond was for borrowed money, and the ſubſtitution 

merely gratuitous, the creditor might uplift and diſpoſe on the money 


at his pleaſure. Fountainhall, Stair, 18th November 1680, Murray 


contra Murray. ---- The like. Durie, penult. January 1627, M*Ala 


contra Tenant. -— A brother having granted bond to his fiſter, (but 
for an onerous cauſe) with this proviſion, © That if ſhe ſhould deceaſe 
unmarried, the ſum ſhould return to the granter; and ſhe having aſ- 
figned the bond, and then deceaſed unmarried ; the Lords, notwith- 
ſtanding the condition, found the brother liable to the aſſigney for the 
ſum. Home, February 1683, Lawrie contra Borthwick. 
PART. of the family-eſtate of Douglas being given away * to the 
ce heir of a ſecond marriage and the heirs of his body; which failing, 


of a land- e- © to return to the right heir of the family of Douglas; it was found, 


ſtate. 


That this eſtate could not be gratuitouſly alienated in prejudice of the 


clauſe of return; it being argued, That here the 2 was giving 


Douglas contra Lockhart of Lee. — A proprietar having 


away an eſtate from his ſucceſſors for a ſpecial uſe, in which this rea- 
ſonable condition is implied, That when the uſe is at an end, himſelf or 
his heirs ſhould have back the eſtate. 18th February 1717, Duke of 
{itled his e- 
ſtate upon his ſon and heir, and the heirs-male of his body ; which 
failing, to return to himſelf ; this was found to be a ſimple deſtination, 
alterable at pleaſure of any of the ſubſtitutes : For here the ſettlement 
being in favours of the man's own heirs, nothing further was underſtood 
to be intended than toeſtabliſh a line of ſucceſſion. Home, 26th Ja- 
nuary 1726, Marquis of Clydeſdale contra Earl Dundonald. | 
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A HusBANY having become bound in his contract of marriage, to 


add 2000 merks of his own to 1000 merks, ſtipulated by the wife's fa- 


| Where one is 
imited by a 
clauſe of re- 


ther in name of tocher, and to employ the fame to him and her in con- turn, if he up- 


junct- fee and liferent, and to the heirs of the marriage; which fail- 


ift, muſt he 
find caution to 


= ing, 1000 merks to belong to the wife and her heirs, and to employ reimploy ? 


« and reimploy the 1000 merks of tocher at the fight of his: wife's 
« father; it fell out that the wife died, leaving only a daughter, who 
died alſo before the huſband. In a purſuit at the huſband's inſtance a- 

ainſt the father-in-law for the tocher, the Lords found the wife and 
her heirs to be heirs of proviſion to the huſband, and decerned the to- 


cher to be paid to the huſband, conjunct-fiar thereof; but ordained the 


huſband to reimploy the ſame in terms of the contract of marriage, or 

to find caution for that effect, he being but a qualified fiar. Harcus, 
(Contracts of marriage) ioth November 1687, Schaw contra Forbes 
of Skellitor. | 7 | | i 5 
In a bond of proviſion, with a clauſe of return, ſince there was no 
expreſs obligement to reimploy, the ſum was found payable to the pur- 
ſuer without finding caution to reimploy, reſerving to the defender his 


reaſons of preference againſt any gratuitous diſpoſition or aſſignation that 


ſhould happen to be made. Stair, Gosford. 4th July 1671, Home 


contra Lord Juſtice-clerx. In a father's bond of proviſion to his 


daughter, it being ſpecially provided, © That in caſe ſhe ſhould die 
without heirs of her body and unmarried, the ſum ſhould return to 


ce the family; the Lords found, That ſhe had right to uplift the ſum 


after her father's deceaſe, and was not bound to reimploy, or find cau- 
tion to reimploy. Harcus, (Bonds) Home, February 1682, 
Fraſer contra Fraſers. A father having granted a bond of proviſion 
to his daughter, bearing for love and favour, and for her portion natu- 


ral, payable after his deceaſe, with this clauſe, That in caſe ſhe died 


without heirs of her body, the ſame ſhould return to the granter; ” 
and ſhe having aſſigned the bond for onerous cauſes, when ſhe was old 
and having no children, the aſſigney in her right was found intitled 
to uplift the ſum without finding caution to reimploy. Forbes, 12th, 
Fountainhall, 24th June 1707, M Dougal contra Agnew.----Alexander 


Irvine of Drum granted bonds of proviſion to his two younger daughters, 


8000 merks to each, payable at their age of ſixteen years, © and in 
te caſe of the deceaſe of either before marriage, or before the age of ſix- 
«* teen years, then 2000 merks of the portion of the deceas d ſiſter to 
ce fall to the ſurviver, and the remainder to the ſaid Alexander Irvine 
© and his heirs. ” After their father's deceaſe, both of them being paſt 
fixteen, they inſiſted againſt their brother for their ſeveral proviſions ; 
for whom it was alledged, That they could not have acceſs to the faid. 
proviſions, without giving ſecurity to reimploy in favours of the defen- 
der 6000 merks of the ſums provided to them, in the event of the de- 
ceaſe of either before marriage. The Lords found, That the purſuers 
ought either to reimploy their portions in terms of their bonds of pro- 
viſions at the ſight of the Ordinary on the bills for the time, or, at their 
option, before extract, to give bond to repay to the defender and his 
heirs of tailzie, ſuch part of their portions as by their bonds of provi- 
ſion are provided to return in caſe of their deceaſe unmarried, provided 
only they have ſo much free eſtate over and above the payment of their 
debts. 29th December 1725, Irvines contra Irvine of Drum. 
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| : Tocherpro- A HusBAND to whom the tocher was payable by the wife's father, 
Lidedie cod to be imployed with as much of his own upon bond * tothe husband 


tract of mar- : "x i Fa , , 
riage, howfarand wife, and the heirs of the marriage, having, with conſent of his 


— 


has che but- wife, aſſigned the ſame to a creditor, it was found, That the debitor 


dio I? of was not bound to pay the tocher to the husband's creditors, nor toany 
. other effect than to be laid out in terms of the contract of marriage; tho 
it was argued for the purſuer, That e/o the ſum had been im ployed in 
terms of the contract, the husband would be fiar, and might apply the 
ſame for payment of his own debts ; and no more 1s done in the 2 
caſe. Durie, 2 1ſt November 1623, Logan contra Ld. Kinblechmont, 
— In a ſimilar cafe, where the tocher was arreſted by the husband's 
creditor, the Lords decerned in the forthcoming, upon the creditor's 
finding caution to make the liferent effectual to the wife, and the fee to 
the children of the marriage: But avoided determining, if the fee of 
the ſubject could be evicted by the husband's creditors in prejudice of 
the heirs of the marriage. For the arreſter's debt being ſmall, it might 
ſſibly be paid by the annualrents of the ſum arreſted, before the huſ- 
bands deceaſe; in which event, there would be no occaſion for the 
queſtion. Durie, 28th June 1637, Galbraith contra Lennox.---- But 
ereafter the Lords found the tocher might be evicted, by the husband's 
creditors, upon finding ſecurity for the wife's liferent, without regard to 
the heirs of the marriage; becauſe, they being but heirs of proviſion, can- 
not compete with creditors. Fountainhall, 23d December 1703, heirs 
and creditors of Chalmers contra Hutchiſon. : 
In 2 contract of marriage, the wife, on her part, contracted 10000 
merks, due to her by bond, and aſſigned the fame to her huſband; 
who, on the other part, became bound to add 10000 merks of his own, 
and ſecure the liferent of the whole to his wife. The husband having 
died without implementing his part of the contract; in a competition 
about the tocher, which ſtood out unupliſted, betwixt the relict and 
a creditor of the defunct's, it was pled for her, That the tocher was 
deſtined, by the contract of marriage, to be laid out for her liferent uſe. 
Anſwered, The husband's obligement, to imploy the tocher to her 
| liferent uſe, was but perſonal, and did not limit the property, which 
was abſolutely conveyed to him by the aſſignation in the contract of 
marriage, without any clog or burden; and the aſſignation to the to- 
cher, was not in contemplation of the jointure, but of the marriage. 
The Lords found the obligement to imploy, not being in the aſſigna- 
tion, was but perſonal, and ſo preferred the husband's creditor who had 
attached the ſubject. Fountainhall, 22d November 1692, Hall contra 
Lorimer. The like. Fountainhall, 27th January 1698, Kennedy con- 
tra Lyel. ---- A wife having aſſigned to the husband in the contract 
of marriage, the ſum of 4000 merks in name of tocher; the Lords in 
regard the preſtations on the husband's part, were the mutual cauſe of 
the purſuer's aſſigning to him her portion; and that the husband, by rea- 
ſon of his inſolvency, was incapable to fulfil theſe preſtations; there- 
fore found and declared, that the wife had a preference to all the huſ- 
band's creditors for her ſecurity, upon what part of her portion remained 
unuplifted. Home, July 1724, Martin contra Lothian. Sub- 
joined to the deciſion. ember 172 1, Selkrig contra Selkrig. 


WITH regard to proviſions in favours of heirs or children, how 
Jar the father is limited? See Proviſions to heirs and children. ky 


_ _ Fiars of the year. 
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Fiars of the Year. 


TENANTS found liable for the neighbouring prices, tho! ex- 
* ceeding the fiars, tho' their maſter did not require them to deli- 
ver their farm; but found that they were only liable for the fiars, if 
they made offer of their farm to their maſter by inſtrument, and kept 
it for him as long as they could conveniently, unleſs they fold it for a 
greater price. Harcus, (Summons) March 1682, Barclay of 
Hiltoun contra Robert Symon. ---- In a purſuit at a Lady's inftance 
for her annuity, the Lords found her obliged to accept of the fiars of 
the year, for the price of the victual of her liferent-lands intrometted 
with by the fiar, as being the ſtandard price, known and acknow- 
ledged by law; and that ſhe could not get him decerned for the price he 
truly ſold the victual at, which was more than the fiars; becauſe, if he 
had fold it for leſs, the would have claimed the fiars ; and therefore, co 
dem jure, uti debet, in both cafes. Fountainhall, roth F ebruaty 1686, 
Lady Samford contra the Laird. But thereafter, in a ſimilar caſe, the 
Lords found the current prices muſt be the rule, and that the fiars are 
only to be laid hold upon, when no other proof can be had of the real 
value. January 1734, Henderſon contra Sir Robert Henderſon of 
Fordel. A creditor who debars others, and is thereby ſubjected to 
accompt for his intromiſſions by a rental, muſt ſtate the price of the 
victual at the fiars, as uſual in other caſes, reſerving to the creditors ts 
prove that he got a higher price. Fountainhall, 2d December 1697, 
_ creditors of Bruce of Newton contra repreſentatives of Johnfton of Pol= 


ton. SY 


In a compt and reckoning with a tutor, the Lords found him liable Tators, Fa. 
for the price of the victual, according to the fiars of the year, unleſs he — og ace 
could inſtruct, that the neighbouring heretors ſold their victual at a loĩ-— 


wer rate ; but found, where the tutor got any greater price than the fi- 
ars, that he was liable for the prices gotten. Home, F ebruary 
1682, Viſcount of Oxenford contra tutors. Fountainhall, 2 1ſt Feb- 
mary 1679, inter egſdem. — A factor appointed upon an eſtate, by the 
Lords, found liable to accompt to the creditors, either acrording to the 
fiars, or the prices he ſold at, reſerving to him to be heard as to what 
eaſe he may claim, upon the account of his not receiving payment 
from the merchants of the whole agreed prices. Forbes, 5th July 
1710, creditors of Dunfermline contra Couper. A fa na 
| bankrupt eſtate, found liable to accompt for victual-rent, according to 
the fiars, or according to the prices received by him, deducing all loſſes 
inthe option of the creditors. Forbes, 23d January 1711, creditors of 
Hay of Park contra Falconer. 5 | 


THE fiars of a country, being not only far aboye the true prices, but Wrongous 


* and made only to force the king's tenants to pay their rents; the 
Lords in determining the price of ſome victual, wrongouſly intromet- 
ed with there, ordained the current prices for which the victual in the 
country was in uſe to be ſold yearly, to be the rule; 3 the 
ſame to be proved by ſuch _ as were heretors "6 
: : 4.4 2 | n 


intrometter ae 
compting. 
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who were in uſe to trade in victual there. Home, December 


168 5, Mudie contra Craigie of Gairſie. 


LY 
— 
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- \ MAN in his daughter's contract of marriage, having provided 
her in a ſum nomine dotis, with a clauſe, that ſhe and her huſ- 
band did accept of the fame, in ſatisfaction of all ſhe could ask by her 
father's deceaſe, except whereunto ſhe might ſucceed jure ſunguinis, in 
caſe there were no other children procreated by her father ; and which 
benefit of the ſaid ſucceſſion, in cate the ſame ſhould fo fall out, is there- 
by deſtinated for the uſe of, and declared to belong to the children of 
the faid daughter's marriage; which failing, to the daughter herſelf and 
her other heirs and affignies whatever, ſecluding executors. In a pro- 
ceſs, at the inſtance of one of the ſons of that daughter's marriage, a- 
gainſt his father and mother, concluding, that ſhe ſhould denude of a 
roportional part of what ſhe had ſucceeded to, the Lords found, 1m, 
That the faid clauſe in the contract was a fide: commzſs. in the perſon of 
the mother, for the uſe of the children. 2do, They found the mother 
only bound to denude of the fide: commiſs. at her death. 4tio, That 
the mother had a diſcretionary power to divide the ſucceſſion among 
the children. Bruce MS. 11th July 1717, Seton contra Lord and 
Lady Pitmedden. 1 Font TIES 


2 +All 


.. FISHERS 


N a proceſs about falmon-fiſhers, where it was contended and of- 
fered to be proved by immemorial cuſtom, that they were in the 
caſe of coaliers and falters ; and therefore, being born on a man's ground 
they were ghbe adſtricti, and ſo could not hire themſelves to another 
without his conſent ; the Lords finding that there was no law aſtri- 
Cting fiſhers to the ground where they were born, (as there is with re- 
ſpect to coaliers and falters) and that the cuſtom was not general, but 
only in ſome 8 places; they condemned it as a corruptela and 
unlawful, and tending to introduce ſlavery, contrary to the principles of 
the chriſtian religion and mildneſs of our government; and found all 
fiſhers free to engage with whom they pleaſed. Fountainhall, 17th 
February 1698, Ld.of Udney contra Reid, Baveridge, and Bruce. 
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FORFEITURE. 


If ie diſhabi- X SASINE was found null Ipſo jure, without neceſſity of a re- 
= ye Foe 0? duction, becauſe given by the ſuperior in favours of a rebels 
Om children, after that doom of forfeiture was pronounced againſt _ | 
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Maitland, 27th December 1564, Biſſet contra Biſſets. -In an acti- 
on againſt the ſon of a forfeited perſon, the Lords found, That he could 
not be conveened as ſucceſſor to his father, and that the reſtitution ex 
gratia to himſelf made him capable of rights diſponed, but could not 
make him heir or ſucceſſor to any but the prince. Hope, (Forfeiture) 
11th July 1618, Haliburton contra Lord Balmerino. ---- A forfeited 
perſon's ſon having produced an act of parliament, (in a removing at the 


 1nſtance of a party who had purchaſed the lands from the king) where - | 


by he was reſtored, and all former acts in his prejudice reſcinded ; the 


Lords repelled the purſuer's reply upon the act /abop jure cujfuslibet. 


Spotiſwood, ( hy cs ) 27th July 1626, Earl of Nithſdale contre 
tenants of Wauchop-dale. ---- The umquhile Lord Freeland having 
left 1000 merks of legacy to his brothers bairns, the relict and execu- 


tors of Freeland excepted againſt the childrens purſuit, That their fa- 


ther being forfeited, and his poſterity declared by parliament diſabled, 
this proceſs could not be ſuſtained at their inſtance. It was anſwered, 
That the king had given them a tutor, acknowledging that their father, 
by his forfeiture, was unable to govern their perſons or goods. The 
Lords conſidering that the tutory paſs'd under the cachet, and theſe who 


| were diſabled by parliament could not be habilitated but by the king's 


knowledge, refuſed to grant any proceſs at their inſtance. Haddington, 
1ſt February 1612, executors of Freeland contra Ruthven; =---- In an 
action betwixt William Hamilton of Whitehill and Margaret Stewart, 
daughter to umquhile Hercules Stewart, the Lords found, That albeit 
the poſterity of the ſaid Hercules were declared to be diſhabilitate by 
dhe act of parliament, yet nevertheleſs the ſaid Margaret had per/onam 
ſtandi in judicio to purſue the ſaid William Hamilton, for fulfilling a 
bond by him to her made in 1614, whereby he was obliged to pay 
yearly to her 200 merks during her mother's lifetime, Haddington, 
11th July 1622, Hamilton contra Stewart. 


A Parry who had the furvivancy of a tack, being forfeited,” and What cartied 
his eſcheat gifted before the deceaſe of the tackſman; it was found, by nn e! 


That the donatar, after the firſt tackſman's death, did, in right of the 
forfeited perſon, ſucceed in the tack. Maitland; 25th May 15 52, 


Hatton contra Murray. As an apparent heir may forfeit pen ſuc- 


ceſſionis, ſo reſignation being made of lands in favours of a man, and 
the infeftment paſt the privy-ſeal, found, upon his committing of 
treaſon, that the lands were forfeited. Haddington rv, 


February I598, Ld. of Edmondſton contra tenants of Niddery. — 


A liferent-tack being granted to a man, and a nineteen years tack 


thereafter to his heir; the Lords found, Phat altho' his eſcheat fell, it 


could not comprehend his heir's tack ; but he having thereafter com- 


| mitted treaſon, they found, That the inhability of his poſterity did make 


even his heir's tack to fall under eſcheat and forfeiture, Haddington, 
20th January 1602, Lindſay contra Ld. of Bonnyton, 


Tack clad with poſſeſſion before the treaſon, and ſet for a juſt a- 
Vail as the lands were worth the time of the ſet, and for an ordinary 
indurance, is valid againſt forfeiture, Maitland, 14th December 1 570, 
Home of Manderſton contra tenants of Oldhamſtocks.— But tacks 
were not ſuſtained ſet for * received by the vaſſal, and eaſes 


granted 


With what 


urdens it is 


affected? 
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Forfeiture. 


creditors with 


forfeiture, 


the donatar of 


granted to the detriment of the {uperior. Stair, Gosford, 28th Ja- 


nuary 1674, Dalziel contra tenants of Caldwell. 

In ſimple forfeiture the tee returns to the king cum furs oneribus re- 
alibus, and all infeftments and tacks granted by the vaſſal before the 
rebellion are valid; but forfeiture of a ward-vaſſal holding of the crown 
having alſo imply'd therein recognition, excludes all deeds of the vaſſal 
not authoriſed by law, or conſented to by his majeſty ; and there- 


fore excludes ſubaltern infeftments, blench or ward, but not feus ſo 


far as authoriſed by ſtatute. Stair, 12th January 1677, Marquis 
of Huntly contra Ld. of Grant. -------- When a ſuperior of lands 
is forfeited, found, That the vaſſal's Lady's terce will ſtill be ſafe 


to her, it having fallen to her before the forfeiture ; but tho' ſhe was 
kept from poſſeſſion till after the faid forfeiture, by another Lady who 


had the great terce, and died not till the ſuperior was forfeited. Sin- 
clair, 15th March 1541, Douglas contra king's advocate. Sinclair, 22d 
June 1542, Jardin contra Lord Somervel. ---- But the contrary of this 
ſeems to be inſinuated in a deciſion obſerved by Haddington ; where 
the Lords made no diſtinction betwixt a ſimple forfeitry, and forfeiture 
inferring recognition, finding, That by the forfeiture of a ſub-vaſſal 


not only his own right, but all rights flowing from him are carried. 
_ 14th July 1610, Campbell contra Ld. of Lochnories. ---< And this was 
directly found. Home, November, Falconer, 6th December 


1682, Lady Caldwell contra General Dalziel. ---- And it was put up- 
on this footing, That by the feudal law, upon delinquency of the vaſ- 


fal, of whatever nature it was, the feu did return to the immediate ſu- 


perior without any burden; and ſince, by the laws of this country, it 
goes to the king in ſeveral caſes inſtead of the ſuperior, the king muſt 


be underſtood in theſe caſes as coming in place of the ſuperior, and 


conſequently liable to no burdens. 


Competition A MAN being actually fugitive for treaſon, altho neither farſeited 


nor at the horn, yet being under ſummons, it was found, That his 


lands and goods could neither be poinded nor compriſed, he being ſub 


reatu. Haddington, May 1611, officers of ſtate contra Tnglis.---- 
The creditor of a traitor having arreſted money due to the traitor before 


the rebellion, but not having purſued a forthcoming till after the trai- 


tor's forfeiture was gifted ; the Lords, in a competition betwixt the do- 
natary of the forfeiture and this arreſter, preferred the donatary, be- 
cauſe the arreſtment was but an inchoated diligence ; tho' it was al- 
ledged for the arreſter, that the confiſcation of moveables by rebellion 
was but equivalent to an eſcheat of moveables : In which caſe, a cre- 
ditor arreſting before denotihciation would be preferred. Fountain- 
hall, 3d December 1686, General Drummond contra Montgomery. 
An apprifing deduced before the treaſon was committed, with 
a charge after-it, but before the proceſs and ſentence of forfeiture, 
— preferred to the donatar. Stair, 6th July 1667, Home contra 
Olmée. ; 8 

Ix a competition betwixt the creditors upon a forfeited eſtate and 
the tenants, both founding upon an act of George I. on the one hand 
exprelly ſaving the intereſt of creditors, on the other beſtowing upon 
peaceable tenants, in name of bounty, two years poſſeſſion without 
payment of rent ; the Lords found the real creditors preferable to the 


tenants, and alſo the perſonal creditors, who had affected the rents by 


_ arrelt- 
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arreſtment before the attainder; but they did not determine whether 
the other perſonal creditors were preferable. Dalrymple, 6th July 
1716, creditors of Kilſyth contra tenants. - | 


A Rp was found relevant upon the act of parliament 1584, cap. Quinguen- 
2. touching the five years poſſeſſion ; altho' it was alledged, that with- uial Poſſeſſion. 
in the five years the party's right of the lands in queſtion was reduced. 
Hope, (Forfeiture) 20th February 1611, contra 
---- Found, That the act anent five years poſſeſſion did not militate in 
favours of the heir of the forfeited perſon, bruiking by diſpoſition from 
the donatar, except he make faith, that he has juſt cauſe to affirm that 
the lands were his heritage, and that he was prejudged by the want of 
huis evidents abſtracted from him. Hope, (Forfeiture) roth July 
1623, Lord Nithſdale contra Ld. Weſterraw. | 


A SUB-VASSAL being forfeited, and his lands annexed to the crown porfeitute ö 
by act of parliament, the treaſurer appointed a factor to uplift the a ſub- raſſal 
mails and duties; and there being a multiple-poinding raiſed by the te- 
nants, it was alledged for the forfeited 's immediate ſuperior, 

That his caſualty of nonentry was declared before the forfeiture, where- 
by he had right to the mails and duties till he got a vaſſal preſented: 
Anſwered, The king cannot be vaſſal, and the lands being annexed to 
the crown he cannot validly preſent a vaſſal. Again, the king being 
ſeiſed jure corone, the running of the nonentry ſhould ſtop, as when 
a vaſtal is infeft, or a charter offered to the ſuperior. Replied; The 
king cannot ſupply the place of a vaſſal, by whom the cafbalties 
nonentry, eſcheat, &c. cannot fall as by vaſlals infeft. The Lor 
preferred the ſuperior. Harcus, (Forfeiture) March 1686; 
Sir John Harper contra the king's advocate, | 


A CavT10NER alledging, That he being forfeited in the late Aa 18, pal. 
times, had the benefit of the act 18, parl. 1690, of abatement of all 1690. 
the years annualrents during which he ſtood forfeited ; the Lords found 
cautioners not in the caſe of that act of parliament ; tho' the cautioner 
could now have no effectual relief. Fountainhall, - 8th January 1697; 
Carmichael contra Stewart, ----The heir of a perſon who was forfeited 

in _ for open rebellion, purſuing the repreſentative of the.donatary 
upon the act reſciſſory 1690, not only for bygone actual intromiſſions, 

| but 69-aiconye- forthe cas eftls e as it ſtood when he entered 

to the poſſeſſion ; the Lords found, He muſt accompt in that manner, 

and even for omiſſions ; the purſuer always proving what the rental 
was, and that he entered to the poſſeſſion, and had a general and pro- 
miſcuous intromiſſion univerſally over all, allowing to the defender the 
uſual deductions for waſte rooms. Fountainhall, 5th December 1705, 
heireſs of Caldwell contra Dalziel. ---- Upon this act it was queſtioned, 

If the onerous purchaſer of a forfeited eſtate was obliged to accompt for 


the whole rents, without deducing the purchaſe- money? The donatar of 


forfeiture had paid in to the exchequer ten years purchaſe for the lands, 
and it was argued for him, That it could not be the intention of the 
act, in reſtoring the ancient proprietar, to forfeit the innocent purchaſer, * 
who laid out his money upon the faith of the ſtanding laws of the 
country. The defence was repelled, and the donatar was refuſed de- 
| 456517 1 RET _ duction 
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. Foreign, 


Fugitation. 


duction of the price out of the rents: 24th July 1728, Cargill i 
the relict and creditors of M Donald. "ME 


A Txarror being declared fugitive by the court of juſticiary, a 
gift of his forfeitry was found null quad his lands, becauſe there was 


no doom of forfeitry pronounced: For all that the Juſtice-general does, 


is to charge the party accuſed to find caution to underly the law, and 
if he appear not, he is denounced rebel, and his eſcheat only falls; or 
if, having found caution, he appear not in cauſa, he is denounced fugi- 
tive, which hath the ſame effect, but none of them can infer forfeiture, 
unleſs doom of forfeiture had been pronounced, which the juſtice does 
not but when the defender appears. The parliament indeed forfeits 


abſents, having taken probation of the libel ; but as for the juſtice, un- 


leſs he had either cited the party with letters of treaſon, under certifica- 
tion of treaſon, and that certification had been granted, or had cognoſ- 


cCeed the crime, the defender being preſent, the gift of forfeiture can 


work nothing. Stair, 3oth July 1662, Yeoman contra Oliphant. ---- 
The fame. Stair, 22d January 1663, inter coſdem.----- The Lady 
Earlſtoun, after ſhe had diſponed her liferent, being purſued before the 
council for the treaſonable crimes of harbour and receipt, reſtricted to 
arbitrary puniſhment, and referred to oath, and declared fugitive and 
denounced; there aroſe a competition betwixt her aſſignęy to her life- 
rent and the donatar of her eſcheat. Alledged for the afligney, That 
the cedent's perſonal abſence and contempt, could not prejudge him in 


 whoſe- favours ſhe ſtood denuded before council citation. Anſwered 


for the donatar, That the rebel was conveened for crimes of treaſon 


committed before the aſſignation, to which the ſentence of fugitation 


muſt be drawn back. Replied, Tho' ſentences of forfeiture, upon pro- 
bation of the crime, are drawn back to the date of committing there- 


of, yet the declaring a perſon fugitive, infers only contempt in not 


compearing, conform to the will of the letters, upon which nothing 
falls but the ſingle eſcheat, and the liferent, if the rebel continue year 
and day unrelaxed, as in the caſe of denounciations upon horning. The 
Lords preferred the aſſigney. Harcus (Forfeiture) February 


1687, Hepburn of Menſtry contra Sir Theophilus Ogilthorp. 


Bond want- 


boy witaclles. 


FE U, in what caſes good againſt forfeiture See Feu. 
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FOREIGN. 


Forms of the law of Scotland can only regulate writs 
executed betwixt parties within Scotland, and there- 
fore foreign writs, formal according to the law of 
the place, will found an action here, as being o- 


bligatory jure gentium. : 
BOND granted in another country, formal, according to the 
law of the place, ſuſtained to found an action in Scotland, tho' 


wanting witneſſes, Haddington, 19th January 1610, Fortun contra 
ts . | | | | Schewans 
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Foreign. 
Schewan. Durie, 15th November 1626, Galbraith contra Cuning- 
ham. Durie, 8th December 1626, Stranger of Middleburg contra 
executors of Smith. Durie, 1 5th February 1630, Harper contra Jef- 
| fray. Stair, 5th July 1673, Maſter of Saltoun contra Lord Saltoun, 


OaTus of Scotſmen, taken by foreign judges, by virtue of a com- Depoſicions 
miſſion from the Lords of ſeſſion, were found to be of no effect, un- _— 
leſs ſubſcribed by the party deponer, fo that the ſubſcription and ſeal ns 
of the foreign judge, was found not ſufficient, tho' ſuch was the cu- 
ſtom-of that place. Gosford, 5th June 1673, Davidſon contra Earl 
Middleton. The contrary thereafter found, and the ſubſcription of 
the judge ſuſtained ; but here the depoſition was adminiculated by a let- 
ter from the witneſs referring to his depoſition, Dirleton, 5th Febru- 
ary 1675, Burnet contra Lutgrue. ---- A commiſſion being granted by 
the Lords for examining witneſſes in Holland, and the report not being 
ſigned by the witneſſes, but only by the judges examinators and the 
clerk, which was nevertheleſs declared, in a paper a-part, by the faid 
judges to be the cuſtom of their country, and that there they give no 
more but notorial extracts, the deponing witneſſes alſo atteſting, That 
they had compared their teſtimonies, and found them to agree exactly; 
the Lords thought, That the adducer could not force them to tranſmit 
the principal-depoſitions, and found that they were ſufficiently atteſted 
by the affidavits produced, fo as they might ſdem facere Fudici, and 
therefore ſuſtained them as probative, Fountainhall, 1gth March 
1707, Cumming contra Kennedy. | = . 


Ax extract of a bond from Bourdeaux, ſubſcribed by the tabellion badet FR 


only, bearing, That the party figned a bond inſert in his regiſter, was 

ſuſtained, being ſecundum conſuetudinem loci. Auchinleck, (Bond) 2d 

March 1627, Ld. Lamington contra Kincaid. ---- The like. Home, 
February 1682, Davidſon contra town of Edinburgh, 


The like with regard to any thing done or tranſacted 
in another country, which cannot be ſubjected to 
the law of Scotland. whether as to proof or effect, 

but will be judged of by the law of the place, ſo 
lar as founded in the jus gentium, not where mere- 
ly ſtatutory. Mm | 5 


In. a purſuit upon a forei bond, the defender alledged, That he „ 
had eee. in the aer. where the debt was ne and Remy —— 
offered to prove the ſame by witneſſes, which was ſuſtained, for this ble by witnef- 
being according to the law of the place, he had reaſon to truſt the pay- 
ment to that ſort of evidence, ſeeing he could not foreſee the creditor 
would be ſo unjuſt, to make a demand in another country. Durie, 

I6th November 1626, Galbraith contra Cuningham. Auchinleek, 
(Fudge ) 21ſt Feb 1633, Ld. Balbirnie contra Ld. Arkil. Au- 
| Chinleck, (Bond) yth 1 1634, Hide contra Williamſon. Foun- 
tainhall,, roth January 1702, Chatto contra Ord.— The contrary 
found, and the proof by witneſſes rejected. Fountainhall, 3d Fe- 
bruary 1687, Muir contra Muir. | | 
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2 oath THE cedent's oath was found good againſt the onerous aſſigney, 
gaiaſt onerous the bond being executed in England, after the Engliſh form, and affign- 
| afſigney, ed allo there; tho' it was argued, That the aſſignation was according 

to the Scots ſtile, and the debitor, tho'-reſiding in — was a Scotſ— 
man, and knew the cuſtom of Scotland. Stair, Newbyth, 28th june 
1666, M Morland contra Melvil. | | | 


Intromiſſon INTROMISSION in a foreign country with a defunct Scotſman's ef- 


miſſion. 


1 — : fects, will not infer the paſſive title of vitious intromiſſion. Nicolſon, 

ables abroad ¶ Intromiſlon) 1ſt July 1619, Lord Dingwal contra Vendoſine. ---- The 

— Some like, tho the perſon died in Scotland. Harcus, (Airs) March 
1683, Archbiſhop of Glaſgow contra Burntfield, | 


What if berwixt Scotſmen, and to have execution in 
Scotland? i * „ 


A Bond being granted in England with a clauſe of regiſtration in 
Scotland, payment thereof was not found probable by witneſſes, tho' 
1 ſuch proof is allowed in England. Stair, Gilmour, Newbyth, 8th De- 

cember 1664, Scot contra Henderſon. ---- A foreign bond, wanting de- 
ſignation of the witneſſes, ſuſtained, being according to the lex loci, 
tho' bearing a power to regiſtrate in Scotland. Home, 14th Febru- 
ary 1721, | Sn la Pine contra creditors of Lord Semple, 


But as the laws of a foreign ſtare have no coer- 
cive force extra territorium, diligence in Scotland 

upon foreign deeds, will be regulated by the law 
of Scotland. 5 


Foreięn aſſg· IN a competition betwixt an arreſtment and aſſignation after the 
kind Engliſh form, which requires no intimation ; the Lords preferred the 
arreſter, becauſe, tho* a deed eſtabliſhed according to the forms of 
the country, may be effectual here, yet with regard to all ſteps of di- 
ligence taken in Scotland, the laws of Scotland muſt be the rule. Foun- 
tainhall, 22d July 1708, Gray contra Earl Selkirk, | 


euch ac CURATORS given to a minor in England, were found ſufficiently 
or curatty. qualified to authoriſe a minor in a purſuit carried on in Scotland, and 
the Lords refuſed to compel the minor to name curators again by the 
law and form of Scotland; and yet an act of curatry is a judicial act, 
and the curator has his powers from the judge, not from the minor. 
Durie, Spotiſwood, (Tutor) Hope, (Curators) 12th November 1624, 
Naſmyth contra Naſmyth. 1 | „ 


ts + By the law of 3 the heir is not liable to pay his predeceſlor's 
Scotland upon debts unleſs where the predeceſſor expreſly binds his heirs as well as 
a forcign deed. Himſelf. In a proceſs againſt the heir who ſucceeded to his eſtate in 


Scotland, for payment of a promiſſory note, contracted by the 43-0 | 
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ceſſor in England, where he had long reſided and made his money; 
it was objected, That the heir was not bound in the promiſſory note; 
That the /ocus contractus muſt be the rule, and that, if the obligation 

was ſo limited as to be good only againſt the executors in England, it 
would be abſurd to give it a ſtronger effect when purſued in Scotland. 
It was anſwered, That whatever peculiarity may be in the practice of 
England, we follow the law of nations, which makes people's effects 
liable for payment of their debts: And therefore, provided a foreign 
deed be babi y executed, according to the forms of the place, we give 


it all effects that ſuch a deed can have executed in Scotland. The 


Lords ſuſtained proceſs againſt the heir. 12th July 1739, Kinloch 
contra Fullerton. 5 5 5 

In a purſuit in Scotland upon an Engliſh double bond, the defen- 
der denied the ſubſcription, and infiſted upon the law of England, that 
the bond was not probative, unleſs the purſuer would prove by the 
witneſſes inſert, that it was factum; the Lords found this impractica- 
ble at this diſtance, and therefore repelled the alledgeance. Fountain- 
hall, 1oth January 1702, Chatto contra Ord. | | 


| Perſonal bond executed according to the forms of 


the place, muſt be effectual in Scotland, tho' it 
be to diſpone ſubjects in Scotland. 


A MvurTvar contract having been executed in England betwixt two 
brothers, whereby they became bound, that failing heirs, the ſurviver 
ſhould enjoy the other's eſtate, was found effectual at the ſurviver's in- 
ſtance, to reduce a gratuitous diſpoſition of lands granted by the de- 
funct in prejudice of the contract; tho it was pled, That the contract, 
being not according to the forms of the law of Scotland, cannot be 
effectual to carry any land- eſtate here, in reſpect it was anſwered, That 
there is a ſolid difference betwixt a deed of conveyance and a perſonal 


obligation; the law of Scotland, as it regulates all deeds granted in 


Scotland, ſo ſubjects locally ſituated in Scotland, muſt be governed, as 
to their tranſmiſſion from hand to hand, by the ſame law; but an o- 
bligation executed in a foreign country, cannot be directed by the law 


of Scotland, and being once effectual by the law of the place, it muſt 


be effectual as to every ſtipulation contained in it, whether to pay mo- 
ney or diſpone effects, after which the debitor, by changing his place, 
and retiring into Scotland, does not ceaſe to be bound ; for change of 


place can found no exception againſt an obligation once habily con- 


ſtituted. Forbes, 5th July 1706, Cuningham contra Lady Semple.---- 
Yet a diſpoſition of an heritable juriſdiction in Scotland, made in En- 
gland after the Engliſh form, was not ſuſtained even againſt the granter, 
to oblige him to grant a more formal diſpoſition ; tho' it was pled, 
That ſuch a diſpoſition muſt at leaſt have the force of an obligation 
good againſt the granter and his heirs, tho' it would not avail in a com- 
petition with a more formal right ; and if ſuch a diſpoſition would pro- 
duce action in England againſt the granter, to renew a more formal 
right, it muſt be alſo a good ground of action in Scotland, ſeeing obli- 
gations of whatever nature, executed ſecundum conſuetudinem loci, are 

4 L 2 effectual 


320 Foreign. 
EL oa Dr ebruary 1729, Earl Dalkeith contra 


But effects locally in Scotland muſt be under the di- 
rection of the Scots law, as well as perſons in Scot- 
land, and the conveyance of ſuch effects muſt be 
in the Scots form, juſt as much as an obligation 
granted in Scotland to one in another country. 
Hericabe A SCOTSMAN abroad, animo remanendi, having made his teſta- 


— An ment, wherein he divided his lands and moveables equally amongſt his 


- teſtament. Children, the fame was found not effectual in Scotland, to carry the 


land-eſtate from the heir at law, tho', by the lex loci, lands were teſtable. 
Durie, Haddington, gth December 1623, Henderſons contra Murray. 
---- The like, with regard to a legacy of an heritable bond addebted in 
Scotland. Durie, 3d July 1634, Melvil contra Drummond. 


Teſtament A SCOTSMAN born baſtard, dying in England, his goods will fall 
— by a ba under eſcheat to the king, and his donatar will have right thereto, not- 
withſtanding any teſtament made by the baſtard, and confirmed in 

England, and albeit that baſtards are alledged to have feſtamenti facti- 


onem there. Haddington, 1ſt February 1611, Purves contra Chiſholm, 


Nuncupative ANvunevrAT1vE teſtament has no effect in Scotland beyond L 100 


will. Scots; and this not for want of proof, for it would be the ſame, tho' 


it were offered to be proved by the oath of knowledge of the neareſt 
of kin; but for this reaſon, that writ is an eſſential folemnity in the 
nomination of an executor or univerſal legatar, or indeed of any legatar 
above L. 100 Scots. For this reaſon, a nuncupative will made in 
England, tho? good by the ex loci, was not fuſtained to carry moveables 
in Scotland, tho” if the moveables had been in England at the time, 
and afterwards conveyed to Scotland, the caſe had been more doubtful. 
And it was not regarded what was pled for the purſuer, That mobilia 
ſequuntur perſonam, & non habent ſequelam ; for it was thought, that 
an eſtate in Scotland, whether heritable or moveable, muſt be govern- 
ed by the laws of Scotland, and that a nuncupative teſtament can no 
more convey a moveable eſtate in Scotland, a written teſtament 
can convey an heritable eſtate. Stair, Gilmour, Newbyth, 19th Ja- 
nuary 1665, Schaw contra Lewis. | 


Teſtament A TESTAMENT confirmed in England by an executor nominate, 
Eogland. fuftained as a good active title here, altho' there was no inve given 
up, not being the cuſtom of England; and yet it may be Wo that 
confirmation being the ſentence or warrant of a judge, can have no 

effect extra territorium. Durie, 16th February 1627, Lawſon contra 

Kello. But a legatar was found obliged to confirm, where the exe- 

cutor appeared and renounced the office. Durie, 2 ;th February 1637, 

Rob contra French. One dying abroad, tho by the law of the 

place his neareſt of kin, without confirmation, have right to all debts 

or goods belonging to him, yet, if the debt be due by debitors in 
Scotland, or the goods be in Scotland, they cannot purſue for the ſame, 


unleſs 
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unleſs the right thereof be ſettled upon them, according n 
of the law of Scotland, by confirmation if moveable, or by ſervice if 


heritable. Stair, 18th, Dirleton, Newbyth, 19th July 1666, Biſſet 
contra Brown. The probat of a written teſtament ſuſtained as a title 


to found a proceſs here, the purſuer confirming before extract. Bruce, 
_ 21ſt January 1715, Wardlaw contra Maxwell. gp 


— 


Ass iG NATION made in foreign parts of a bond due by a debitor Aſſignation 


Sh EE , . ME . . | to moveables 
in Scotland, ſuſtained, tho wanting witneſſes, being according to the eee e e 


form of the country. Durie, 11th December 1627, Falconer contra form. 


heirs of Beatie. ---- An aſſignation made in England of effects in Scot- 


land, and granted by one Scotſman to another, found good, tho' the : 


writer was not deſigned, being formal by the law of England. Du- 
rie, 16th July 1636, Sinclair contra Murray. The like, where the 
aſſignation was ſubſcribed but by one notary. Newbyth, 15th De- 
cember 1664, Erſkine contra Ramſay. ---- An aſſignation being made 
beyond ſeas according to the conſuetudo loci, by way of inſtrument of 
a notary, a tabellion having retained the warrant in his hands ſigned by 


the parties, was ſuſtained, becauſe of the cuſtom of the place. Dirle- 


ton, 28th November 1676, Scot contra Toiſh. 


Preſcription by the law of which country regulated? 


A Bop granted in England, being preſcribed by the Engliſh law 
while the parties reſided there, was afterwards made the foundation of 
a proceſs in Scotland ; in which the Lords repelled the Engliſh pre- 
ſcription, in reſpect the bond was drawn in the Scots form betwixt 


Scotſmen, and bearing a clauſe of regiſtration for execution in Scotland, 


Gilmour, November 1664, Graden contra Ramfay. ---- In a 
purſuit for payment of furniſhing made at London, objected, The debt 
is preſcribed quoad modum probandi, by the lapſe of three years, Anſwer- 
ed, The ſtatute referred to, being local and municipal, derogating from 
the common law of nations, it cannot take place againſt ſtrangers, but 
the locus contractus muſt be the rule; the Lords repelled the preſcripti- 


on. Fountainhall, 11th January 1695, Philps and Short contra Stam- 


field of Newmills. ---- Againſt an accompt furniſhed to a perſon when 
at London, the triennial 3 being objected; anſwered, The 
locus contractus mu e rule, merchants or tradeſmen who truſt 


—_— not being obliged or ſuppoſed to know the municipal laws 


of other countries 2do, The Scots law. cannot regulate contracts not 
made in the country, whether with regard to the form or endurance. 
The purſuer was indeed under the authority of the Scots law, with re- 


gard to every ſtep taken after he brought his proceſs in Scotland; but, 


efto, locus contractus ſhould not be the rule, yet the Scots preſcription 


could not commence, while he remained in England, not ſubjected to 


the juriſdiction of the laws of Scotland; and therefore to make termini 
habiles for the preſcription, the creditor muſt be three years in Scot- 
land before commencing his ſuit. To the fir/# replied, That as the 
creditor muſt lay his account to follow the forum of his debitor, he 
muſt lay his account to be ſubjected to the laws of that forum. To 
the ſecond, The act 83, parl. 1579, is directed againſt the action, and 
in favours of the debitor, that no action ſhall be purſued - after three 
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ears, without regard where the debt was contracted. And this muſt 
be ſo, otherwiſe no preſcription at all could run againſt a debt of this 
kind; for the Englith preſcription can have no force extra territorium; 
NOT. can the Scots judges be bound to determine u 
made. in a foreign country. The Lords ſuſtained the defence of pre- 
ſcription. Forbes, 16th, Fountainhall, 17th July 1708, Thomſon 
and Hay contra Earl of Linlithgow. ---- A merchant-traveller havi 

died in England, his brother intrometted with his effects fne titulb, 


| 5 and during the currency of the negative preſcription of fix years, intro- 


duced by the Engliſh act of Limitation, retired into Scotland; being 
ſued here, his defence was upon the ſaid act of Limitation, which the 
Lords ſuſtained. Bruce MS. Home, 4th July 1717, Rae contra Wright, 


A ſupercargo having borrowed money in Virginia, drew bill on 


his conſtituents for the ſame. In a purſuit upon this bill after it had 
lien over for fix years, the queſtion occurred, Whether the act of Li- 


mitation, comprehending bills, ſhould be the rule; or if the queſtion 


of preſcription ſhould be regulated by the laws of Scotland, the bill be- 
ing drawn upon Scotſmen reſiding in Scotland, and payable there? The 


Lords repelled the preſcription, and found the law of Scotland muſt be 


the rule. 25th July 1732, Rogers contra Cathcart and Ker. In 


a purſuit for an accompt of drugs, furniſhed from year to year by a 


druggiſt at London to an apothecary at Edinburgh, the Lords repelled 
the defence of the triennial preſcription, and found, that the matter 
muſt be regulated by the act of Limitation in England, being the locus 


contractus, and not by the act concerning preſcription of accompts 
made in Scotland. 


with the triple value, founded upon the Britiſh ſtatute, gth queen 


Anne, the defence was, That the action being brought upon a penal 


ſtatute, and for a penalty, was fallen by. the lapſe of a year, in terms 
of the Engliſh ſtatute, 31-0 Eliſab. cap. 5. declaring, That no action 


ſhall be ſuſtained upon any penal ſtatute, made or to be made, unleſs 


within one year of the offence. And it was pled, That as this is a 
ſovereign law in England, it muſt regulate the ſaid penal Britiſh ſtatute 


gth queen Anne, the ſame way as if the limitation were ingroſſed in 


the act. Anſwered, It is by no means the ſame ; the action ariſing 


upon. the Britiſh ſtatute is in its nature perpetual, becauſe not limited 
by the act. The act of Limitation, ſo far as its authority goes, will 
found a defence, ſo as to take away the action ope exceptions only; 


but as the laws of England have no authority here, the faid act of Li- 


mitation cannot be founded upon to bar the action. The Lords repel- 
led the defence, 19th January 1737, Murray contra Cowan. ---- A- 
gainſt an action for payment of an accompt of furniſhing made to a 


Scotſman at London, which was offered to be E by the defender's 
oath, a no proceſs was objected, founded upon the Engliſh act of Limi- 


tation; which declares, that no action does ly after {ix years. An- 
ſwered, Imo, No penal ſtatute is authoritative extra territorium. The 


Engliſh ſtatute may have this effe& in Scotland, to infer a preſumption, 
either that the debt is not due, or that it is paid; but this preſumption 


is taken off by the mean of proof condeſcended on. 2do, Were the 


queſtion to be tried in England, the ſtatute would be found not to take 
place, becauſe of a late ſtatute, quarto Ann. cap. 16. F 19, which de- 


beyond 


clares, That the preſcription, ſhall not run ſo long as the debitor is 


n any penal law 


land. November 1731, aſſignies of Thomas Fulks | 
contra Aikenhead, In a proceſs for recovery of money loſt at play 
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beyond ſeas; and the defender has been all along in Scotland, * > 
is the ſame caſe. The Lords found the purſuit not cut off by the Eng- 


liſh preſcription. gth February 1738, Rutherford contra Sir James 


| Campbell of Aberuchil. 


Annualrent by what law regulated, whether of the 
crediror's country or debitor's ? 3 1 


A PARTY being purſued upon an Engliſh bond granted in * | 


land to Iriſhmen, the Lords reſtricted the ſum to the half, conform to 
the condition of the bond, and to the annualrent of fix per cent. only 

allowed to be taken by the, laws of Scotland, tho' the double came in 
place of annualrent, which was ten per cent. in Ireland; nor could 
their Lordſhips adject any ſaluo, (as the purſuer craved) reſerving the 
reſt to be obtained from the Iriſh judicatories ; but found, that the pur- 
ſuer muſt give a diſcharge of the whole, and that the debitor was not 

bound to accept of ſuch a partial receipt. Forbes, 25th, Fountainhall; 
27th January 1710, Savage contra Craig. 


Forcign decrees how fat effectual in Scotland ? 


A Cor ARTNER in a trading company having | recovered a decree Ado rei Ju : 
of the king's bench againſt the caſhier of the company for his intromiſſi- ate. 


ons; and applying to the court of ſeſſion to interpoſe their authority, 


in order to execution; the Lords ſuſtained the decree, the purſuer in- 


ſtructing that he was a partner, and the defender caſhier. Forbes MS. 


zd December 1713, Goddart contra Swinton. A perſon in whoſe - 


chambers at London a fire broke out, being purſued for the damage, 
and a decree of the king's bench recovered againſt her, retired into 
Scotland with her effects; but the purſuer inſiſting againſt her here, 
founding upon the decree of the king's bench, the queſtion occurred, 
If it ought to be ſuftained as probatio probata in Scotland, and execu- 
tion awarded upon it, unleſs it be ſhown to be null upon the law of 
England ; or if it is only to be ſuſtained as a libel? The Lords found, 
That execution ought to paſs upon this decree, unleſs ſomething com- 
petent in law or equity be objected againſt it. Home, 29th December 
1720, Edwards contra Preſcot, TOON 


A Bonp betwixt two Scotſmen at London, in the Scots form, and, 8 


regiſtrable in Scotland, being challenged by the granter, before the court“ 


of chancery, and the creditor once appearing, but thereafter withdraw 


ing, and ſentence pronounced, reducing the bond ; this was not found 


ſuch a res judicata as to bar the creditor from purſuing for the debt in 
Scotland. Fountainhall, 24th February 1698, Cochran of Ochiltree 


contra Earl Buchan. Prefident Dalrymple, who obſerves this deci- 


ſion. june 1698, makes this remark, That if the creditors had 


| provoked to judgment before the chancery, it is like the Lords would 

not have found the decree reviewable at his inſtance who had made ele- 

ction of the judicature. Captain Hamilton having arreſted the effects 

of the Dutch Eaſt-India company, juriſdictionis fundandæ gratia, 

brought an action againſt the company, for damages alledged ſuſtained 
"= 2 
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by him, through their violent ſeizure and confiſcation of a ſhip and 
cargo belonging to him in the Eaſt-Indies; the defence was, That the 
ſhip and cargo in queſtion were in due courſe of law condemned and 

. confiſcated in the council of juſtice of Malacca ; which, upon Captain 
Hamilton's appeal, was confirmed by the council of juſtice at Batavia; 
and therefore they are ſafe exceptione rei judicatæ. Which exception 
the Lords ſuſtained. 24th July 1731, Hamilton contra Dutch Eaſt- 
India company. | ; | 


W 


* 


ic Foreigners, FN the ranking of the creditors of the Lord Kincardin, it was al- 
hex ren ledged, That an infeftment of annualrent, granted in favours of 
Scotland? Henry Vanſomerdyke, could not be reſpected, becauſe he was a ſtrang- 
2 er not naturalized, and ſo not capable to acquire a feu in Scotland. An- 
ſwered for Henry Vanſomerdyke, That his lady being a French wo- 
man, and himſelf a ſubject of France, where he hath a marquiſate, and 
lives frequently with his family, he had the benefit of the general a& 
of naturalization granted to the ſubjects of France in queen Mary's 
time. 240, This is not an infeftment of property, but of annualrent, 
which is but a ſervitude. #0, If ſtrangers, not naturalized, were not 
allowed to acquire rights in Scotland, -then all our commerce with 
theſe would ceaſe, ſeeing they are oftimes put to appriſe or adjudge 
their debitor's lands for ſatisfaction of their debts. Reply'd, Strangers 
have an eaſy remedy by procuring naturalization, and if a ſtranger died, 
the retour could not bear him to have died ad fidem domini regis, 
(which is a point of the brief) ſeeing a ſtranger is under no fidelity, 
and ſeeing the ſubjects of this kingdom are not capable to purchaſe in 
France, unleſs they be denized, no more ought the French be capable 
here, nor is this ow properly a Frenchman ; fo that it were fictio fi- 
Cionis to allow him the privilege of a French ſubject. The Lords 
demurred to give anſwer to the point, but allowed the ſtranger's right 
to be ranked in its own place, that he might intromet with the annu- 
alrents upon caution, till the point was decided. Harcus, ( Infeftment) 
. March 1683, the creditors of Lord Kincardine contra Henry 
Vanſomerdyke. | | > 


Bound to ONE conſtituted factor by a foreigner, for levying debts due to the 
_— caution foreigner here, having infiſted in name of his conſtituent for payment 
uni lei. of a debt, which, during the courſe of the proceſs, was proved to have 
been already paid to the foreigner himſelf; the Lords found the factor 
liable in expences, tho it was urged as quite unprecedented, That a- 
gents or factors, whether for natives or foreigners, ſhould be found li- 
able for expences occaſioned by their conſtituent's fault; That the pro- 
per remedy, when a foreigner gives mandate to purſue, is to inſiſt 
for caution in initio litis, and where that is omitted, the defender has 
himſelf to blame. 16th June 1738, Pringle contra Kennedy. ---- The 
like. 25th July 1739, Horn contra Robertſon, 
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Foreſt. Forisfamiliation. 
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to ſome effects in this country, purſuing an exhibition of writs, autho- 
riſed by a tutor-dative, given him by his majeſty; and it being con-is a 
troverted whether the king could appoint a tutor to a foreigner, ſeeing 
none could be ſerved tutor to him in Scotland. The Lords, waving 
the general point, ſuſtained the tutor-dative to ſupply a curatory ad 
ſites, ſo as to authoriſe the pupil in the preſent action. Durie, 17th, 
Spotiſwood, (Tutor) 18th December 1627, Donaldſon contra Brown. 


—_—— i „ 


FOREST. 


THE king, under his hand, having granted a gift of erection of a 
| gentleman's lands into a foreſtry, the exchequer demurred to 
give a charter upon it, and recommended to the Lords to hear parties, 
and to give their opinion, what the import and privilege of a foreſt is by 
law, and whether it be prejudicial to the king's foreſtry, that a new 
gift of foreſtry be paſt; the Lords having conſidered the acts of parli- 
ament anent foreſtries, vig. act 12th, parl. 153 5, act 84th, parl. 1579, 
and act 130th, parl. 1592, they ordained a report to be made to the ex- 
chequer, to he: effect, That the import and privilege of foreſtries is, 
“ That all cattle put in the king's foreſts be taken and brought to 
e the king's priſon to be eſcheat, two thirds to the king, and one third 
to the keeper of the foreſt; and if other landed men have hained 
foreſts of their own, they may eſcheat the goods to their own uſe ; 
and by another act there is a juriſdiction to the keeper of the king's 
foreſts, but no foreſts are allowed to private perſons upon their own 
| dee but ſuch as have hained woods and foreſts (which muſt be 
incloſed with dykes) by the ſaid firſt act, and by the ſecond, inſtead of 
eſcheating the goods, other penalties are impoſed, againſt theſe whoſe 
goods come in to incloſures, orchards or parks of private perſons; 
that the opinion of the Lords is, That repreſentation be made to the 
king againſt the granting of new foreſts, as prejudicial to the king's old 
foreſts, and to his lieges. Stair, 24th June 1680, Marquis of A- 
thol contra Ld. Faſkellie. | _ | 


DAUGHTER, at her marriage, being provided by her fa- 

ther, beſide the tocher, to be a bairn in the houſe, provided all 
his other children were forisfamiliat at his death; the Lords found, 
That two of them, who continued to ſtay in the houſe, and were un- 
married till his deceaſe, but had got as much provided them as the = 


ſuer's tocher amounted to, were thereby underſtood forisfamiliat. Du- 


tie, 1ſt February 1622, Smith contra Ellies. | 
5 4 N Fon unt 


A FoRE1GNER who, by his mother a Scots woman, ſucceeded If a tutor 
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_ Foxum CourETENSs. 
Forum competens ratione domicilii. 


T3 Lords refuſed to ſuſtain themſelves judges betwixt two fo- 
J reigners, being in this country occaſionally, non animo remanen- 
di, eſpecially in matters of debt contracted forth of the country; but 
if the debt be contracted to be paid in this country, the Lords in ſuch a 
caſe will be judges. Haddington, 23d November 1610, Vernour con- 
tra Elvies.----In a reduction of a decreet againſt a ſoldier, pronoun- 
ced by the bailies of a town, where the regiment lay for the time, 
and he perſonally warned ; it being alledged, That he was not 40 days 
there, and ſo the decreet was pronounced @ non ſuo judice; yet the 
Lords conſidering, That ſoldiers have no fixed dwelling, but muſt re- 
move at their commander's order, unleſs when in garriſon, found his 
being there when cited ſufficient. Fountainhall, 12th November 1709, 
Lees contra Parlan. ---- A gentleman of Haddington-ſhire, but within 
fix miles or thereby of Edinburgh, being purſued before the ſheriff 
of Edinburgh, as one who had his refidence as often there as in the 
country, and that he had larem & focum with his mother-in-law in 
Edinburgh, and a ſeat in one of the churches there ; the Lords thought 
1 that ſuch gentlemen, as lived at ſo ſmall a diſtance, were liable to 
4 | both juriſdictions, and therefore repelled the reaſon of advocation, and 
_ remitted the cauſe to the ſheriffs of Edinburgh. Fountainhall, 1 ;th 
7 July 1701, Spotiſwood contra Moriſon. The Lords turned into a 
bel the decreet of an inferior judge, fining a party for a riot, in re- 
of the incompetency of that court to judge therein, in ſo far as 
the locus delicti was within another juriſdiction, wherein alſo the defen- 
der had his forum domicilii, being at that time reſident at a writer to 
the ſignet's country-houſe, whoſe apprentice he was, tho' not an houſe- 
apprentice; and altho the father, whoſe eldeſt ſon he was, had both 
his dwelling and whole eſtate within the juriſdiction where the ſon was 
attached, Fountainhall, 14th February 1708, Thomſon and procu- 
rator fiſcal of Dunblane contra Wright, 5 8 
Tux purſuer and defender being within the ſame juriſdiction, the 
Lords found, That the action _ proceed before their own judge, al- 
tho' the thing in queſtion be within another juriſdiction. Colvil, 7th 
March 1579, Johnſtbn contra Johnſton. 2 5 


£ Forum Aelicti. 


FORUM delidti was found ſufficient to make the judge of the 
place competent, altho the defender had no domicile, nor did reſide 
within: the juriſdiction. Sinclair, | „Lundie contra te- 
nant. Found, That a baron bailie and his officer may purſue and 
follow after a ſtranger, and apprehend him or his goods, even without 
the barony, for a riot, Cc. committed within the ſame. Nicolſon, 
Forum competens) 8th January 1611, Baillie contra Lord Torphichen. 
A forgery committed in Scotland by a Scotſman, may be challen- 
geld before the Lords, and improbation will paſs againſt the deed, that 
| | £ 7 
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Forum competens. 


it may be cancelled, tho! it relate not to any ſubject lying in Scotland, 
being a conveyance of an eſtate lying in a foreign country. Stair, 6th 
February -1672, Murray contra Murray. Falconer, 14th F ebruary 
1683, inter eoſdem. ---- The Lords found, That a ſcandal being com- 
mitted in Edinburgh, the action may be purſued before the commiſ- 
faries there, as being the /ocus delicti, altho the party delinquent had his 
family in another commiſſariot, he himſelf having been 40 days in E- 
dinburgh before the date of the citation, Gosford, 18th November 
1673, Gordon contra M. Culloch. Ef 5 

A BARON having unlaw'd his tenant for blood, the decreet was 
found null, and the matter till entire to be tried by the ſheriff, becauſe 
the fact was not done upon the baron's ground, nor did the party hurt 
live within his juriſdict ion, nor make his complaint there. Durie, 28th 
July 1630, Ld. Freeland contra Sheriff of Perth. _ | 


Forum competens ratione rei ſits. 


| Tno' a town be exempt from the ſheriff's juriſdiction „the magi- 


ſtrates thereof may be purſued before the ſheriff, when the ſubject in 


controverſy is within the juriſdiction of the ſhire. Colvil, Fe- 
bruary 1581, Lawſon contra magiſtrates of Edinburgh, ---- Magiſtrates 
of towns, and other inferior judges, have juriſdiction ratione rei fite, 
as to the right of lands or houſes within their bounds, tho the defen- 
ders dwell without their juriſdiction, they being cited by virtue of let- 
ters of ſupplement, granted by the Lords of ſeflion. Durie, 28th No- 
vember 1635, Williamſon contra Haigie, ---- Perſons being conveen- 
ed as intrometters with a defunct's goods before a commiſfary, within 
whoſe bounds they dwelt not; the commiſſaries decreet was found 


null, altho' the defunct died within his juriſdiction, and the teſtament. 


was to be confirmed there, and the ſaid goods lay within the bounds, 
and were intrometted with by the defenders there. Durie, 5th Fe- 
bruary 1623, contra .---- Altho' a party defender and his 
family were reſiding at London, animo remanendi, and that the purſuit 
was upon a contract made in England; yet proceſs was ſuſtained by 
the Lords to have execution againſt the defender's perſon when he came 


to Scotland, and againſt his goods there, he being a Scotſman and ſum- 


moned perſonally in Scotland. Durie, Auchinleck, (Strangers) 7th 
March 1629, Muirhead contra Wilkie. ----- Proceſs was ſuſtained by 
the Lords upon a bond granted in Ireland, after the Iriſh form, againſ 
a Scotſman, tho' he, with his family had refided 14 years and were ſtill 
reſiding in Ireland, and he made a denizon thereof; the purſuer hav- 
mg declared, That he ſought only execution againſt” ſuch lands and 
goods as the defender had in Scotland. Durie, 1 5th November 1626, 
Galbraith contra Cuningham.— A Scotſman reſiding in Holland, a- 


* 


nimo remanendi, being purſued in Scotland, the proceſs was ſuſtained 


againſt him, being a Scotſman, but only to produce execution againſt 
the defender's goods which he had within Scotland. Durie, 8th De- 
_ eember 1626, Lord Blantyre contra Forſyth. ---- The direct contrary 
was found. Durie, 23d March 1639, Colonel Brog's heir contra „ 
where the Lords declined themſelves as incompetent, even with reſpect 
to the defender's goods in Scotland. ---- Tt being objected againſt a pur- 


fuit for payment of a debt, That the defender had been 24 — 
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of the country, animo remanendi, and therefore not ſubject to the ju- 
riſdiction of the court; the ſame was repelled, ſeeing the bond was 


made betwixt Scotſmen, and the purſuit was in order to affect the de- 
fender's goods in Scotland. Durie, 1ſt February 1642, Douglaſs 
contra Cuningham. ---- A lady liferentrix being purſued by the heir to 
uphold and repair the houſes on the liferented lands, in the terms of law, 
before the ſheriff of the ſhire where the lands lay, ſhe dwelling in ano- 
ther county, the Lords advocated the cauſe from the ſheriffs to them- 
ſelves, tho the ſheriff, in prima inſtantia, was acknowledged compe- 
tent, had the defender dwelt within the juriſdiction. Fountainhall, 


14th July 1697, Stewart contra Scot. 


A PRomisSORY note of L. 200 alledged accepted by a Scots 
gentleman when abroad, being ſent to this country, and payment de- 
manded ; the gentleman; by a ſummar application, ſetting forth, 
That the perſon in whoſe hands it was, and who made the demand, 
was a London attorney, and about to leave the country, obtained the 


promiſſory note to be ſequeſtred as a forged deed, and thereafter went 


on in an improbation. Sotnetime thereafter the attorney made an ap- 

ication to the court of ſeſſion to have the note reſtored, alledging, 
that he had given his obligation to reſtore the note, or pay the contents. 
And the Lords, in reſpect the creditor in the note was not ſubject to 
the juriſdiction of this court, and that no judicial demand was made 


thereon to found a juriſdiction, therefore ordained the note to be deli- 


vered back to the petitioner. 18th November 1737, Sir Hugh Dal- 


rymple of North-Berwick contra Alexander Roſs ollicitor in London. 


Arrreſtment juriſdictionis fundands gratia. 


* . A ST RANGER being purſued bein the admiral or any other judge, 
3 * ought to find cautio judicio ſiſti & judicatum ſolui. Balfour, (Caution) 


perſon. 


27th March 1527, Curl contra Watſon. ---- Upon application to the 
Lords by bill, warrant was granted to ſecure the perſon of a ſtranger, 
till he ſhould find caution judicio ſiſti; but at the ſame time the pur- 
ſuer was alſo ordained to find ſurety for the purſuit of the action and 
damage, and - intereſt, in caſe he prevailed not. Maitland, 22d Ja- 
nuary 1564, an Engliſhman contra Angelo an Italian. ---- There be- 
ing mutual proceſſes betwixt a Scotſman and an Engliſhman; the 
Scotſman dying during the dependence, and after litiſconteſtation, and 
his heirs incarcerating the Engliſhman by virtue of a ſummary war- 
rant for arreſting his perſon by an inferior judge; the Lords, in a 
ſuſpenſion, thought it - inconvenient to alter ſuch general cuſtom, and 
therefore refuſed to ſet him at liberty, unleſs he found caution judicio 


405 Ge. but judged it like wiſe ſuitable, that the purſuers ſhould alſo 
EE. h 


caution to him, in caſe they ſuccumbed, to refound his damages 
and loſs by the wrongous impriſonment. Fountainhall, 6th February 
1701, Ayrie contra Chatto's, | FF 


Border- law. A STRANGER who is adebted to a Scotſman, coming, to this coun- 


try, may be charged by an officer, at command of a bailie, to enter in 
ward, till he find caution to anſwer as law will. Haddington, 22d 
January 1617, contra 


found, 


of parliament, touching arreſting perſons within burgh, the Lords 


, -—-- Notwithſtanding the at 
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found, That Engliſhmen may be arreſted in any burgh upon the Scots 
fide of the border, tho“ by ſtrangers and no burgers ; this being the 
practice on the Engliſh-fide. Gosford, 13th January 1676, Robertſon 
contra Bell. -— An Engliſhman being arreſted near the border, tho' 
- neither by a ſheriff nor bailie of regality, but by a ſimple baron-bailie, 
according to the border-law ; the Lords ſuſtained the arreſtment. For- 
bes, Fountainhall, 2oth July 1705, Pots and Hunter contra Mitchel- 


| ſon and Robertſon. 

| - On being arreſted in a royal burgh for goods bought therein, find: Burgl-law! i 
ing caution to anſwer as law will; this was found ſufficient to ſubject = 
him to the juriſdiction of the burgh in this cauſe, tho? living under a» | 
nother juriſdiction, Durie, 31ſt January 16 335 Stevenſon contra t 5 
 ARRESTMENT was granted by the Lords, at the inſtance of an Arreſtmene j 
Engliſhman, upon the goods of another, neither of them being in ab wr | 
this country animo remanendi, founded upon bonds made in England, not | 
bearing any condition of payment to be made in Scotland.  Haddington, | 


December 1610, Elvies contra Vernon. A perſon having = 
given in a bill to the Lords, ſetting forth a claim he bad againſt a N 
Frenchman, and craving warrant to arreſt the Frenchman's effects in EE 
this country Juriſdidlionis fundandæ gratia, and until caution ſhould 1 

be found judicio ſiſti & judicatum ſolvi. Anſwered, The French- 

man is not ſubject to the juriſdiction of the court. Replied; By the 

cuſtom of nations, ſtrangers found here may be arreſted till they find 

caution judicio fifti & jridicatum ſolvi ; the fame rule muſt hold as 1 
to their effects, ſeeing a proceſs cannot be raiſed againſt a party not ſub- £ 
ject to the juriſdiction of the court, in order to found an arreſtment up- | | 
on a dependence. The Lords ordained the Frenchman's effects in Scot- 

land to be ſecured, till he ſhould find caution judicio ſiſti & judicatum 

ſolvi, in ſo far as theſe effects amounted to, and no further, tho' the 

claim ſhould exceed the effects. Harcus, (Exbib:tion) De- 

cember 1683. Arnold contra Young. See Fountainhall, 22d Febru- 

ary 1684, inter edſd. 3 


A STRANGER purſuing a Scotſman by his procurator here; and Necovention: 
the Scotſman craving, That the procurator might be ordained to find a 
caution judicio fiſti & judicatum ſolui, in a purſuit of reconvention 

which he was to intent againſt the conſtituent : This was refuſed 

by the Lords; but Durie adds the reaſon, that there was yet. no 

action intented againſt the procurator, as repreſenting the conſtitu- 
ent; and ſuppoſing ſuch an action, he is of opinion, thæ con- 
ſtituent might have been bound to find caution, that whatever he 

ſhould recover by this proceſs againſt the defender, it-ghould re- 
main liable to him in his reconvention. Durie, th February 

1628, Kirkhead contra Nairn. ----— A procurator having mandate 
to purſue for the behoof of ſtrangers out of the country, was found o- 

dliged to ſuſtain a contrary proceſs at the inſtance of the defender; the 
reconvention being upon a fact that did ariſe, and was incident to the 

4 —— proceſs, Stair, 18th November 1675, Vans contra Sandi- 
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An arreſtment at the mercat-croſs of Edinburgh, pier and ſhore of 
Leith, of effects belonging to the common debitor, in the hands of an 
Engliſh merchant reſiding at Briſtol, and who had no forum in Scot- 
land, was found null and inept, 26th July 1733, Couts contra 


"y) 
— 


Forum competens, with regard to executors, factors ap- 


pointed by the Lords, Sc. 


Taro! regularly an Engliſh executor is not bound to accompt in 
Scotland, or any where, ſave in the court whence he derives his 
powers ; yet a creditor having got letters of adminiſtration in England, 


and thereupon intrometted with the defun&'s moveables, and thereaf- 


ter purſuing the heir in Scotland, the defence was ſuſtained quod prœ- 


ſumitur intus habere, tho the creditor alledged ſhe had applied her intro- 


miſſions otherwiſe, and was not bound to accompt in Scotland: For no 


law can juſtify twice payment. July 1732, White contra Skene 
of that IIK. An Engliſh woman, who was adminiftratrix in law to 
her huſband in England, purſuing for a debt reſting to herſelf in Scot- 
land, the defender alledged compenſation upon a debt owing to him 
by the purſuer's huſband, for which ſhe is liable as adminiſtratrix. 


Anſwered, The purſuer cannot be liable as adminiſtratrix in Zngland 


for debts due in Scotland, ſeeing ſhe is not confirmed executrix as to 
any ſums owing there to her huſband ; and as adminiſtratrix of his 
Engliſh debts, can only be purſued in England, where he who was 


an Engliſhman died. The Lords ſuſtained the anſwer made for the 


purſuer. Harcus, (Executry), March 1684, Dryden contra 
Eliot of Dunlabyres. . . 


Teſtament, within which diſtrict mult it be el ? 


A TzsTAMENT-DATIVE was found null, becauſe the executor 
being decerned before one commiſſary had confirmed before another. 


Spotiſwood, (Teſtament ) 2 1ſt July 1629, Balcanquhel contra Balcanquhel. 
---- defunct's teſtament muſt be confirmed by the commiſſary of the 


dioceſe, within which his principal dwelling-houſe is, where he died. 
Haddington, 25th June 1611, old Ld. of Abercromby. ---- In the 
confirmation of a defunct's teſtament, the commiſſary of the diſtrict 
was preferred, where the defunct's principal reſidence was, and where 
his eſtate lay, tho' he died in Edinburgh, and had lived there ſeveral 
months with his lady, ſervants and children, and had a houſe taken 


for a year, with his own furniture; which was found, becauſe Edin- 


burgh was not his principal habitation, he not being there animo rema- 
nendi, but about buſineſs. Stair, 7th, Dirleton, 17th February 1672, 


commiſſaries of Edinburgh and Brichen contra Earl of Panmuir. ---- 
Some creditors of a deceas'd Lord of feflion having confirmed a ſum 


due to him, as executors- creditors, before the commiſſary of the bounds 


where the defunct's eſtate lay, and where his lady and family reſided, 


and laboured a room, to which alſo himſelf uſed to retire in vacation 
time, and at which place he died; but other creditors having confirm- 
ed the ſame ſubject at Edinburgh, where the defunct had neceſſarily 


his domicile for ſix months of the year, and ſometimes alſo in vacation 


time 


- " WD 


Fraud. _—= 
time when on the bills; beſides, that Edinburgh is communis patria: 
The Lords decided in favours of the confirmation before the country 
commiſſary. Fountainhall, 7th January 1708, creditors of the Lord 
Merſington competing. | 5 e | | 
Tux commiſſaries of Edinburgh have a right to confirm the teſta- 
ments of all perſons dying out of the country; unleſs where having 
a ſettled reſidence within the country, they are only abroad occaſion- 
ally ſine animo remanendi ; in which caſe, the commiſfary of the di- 
ſtrict where they dwell. is preferred. Stair, 22d November 16671, 
Douglas contra Johnſton. ---- The like, Harcus, (Executry) 
February 1684, commiſſaries of Edinburgh contra commiſſaries of 
St, Andrews. One having died in the expedition to Darien before 
he went out of the Scottiſh ſeas, the confirmation of his teſtament in 
the commiſſariot of Glaſgow, by an executor-creditor, was preferred 
to another confirmation before the commiſſaries of Edinburgh, in re- 
ſpect the defunct had left his wife and family in Glaſgow, where ſhe 
lived, proſecuting his former trade of a merchant. Forbes, 22d Fe- 
bruary 1711, Henry contra Glaſſels. 8 8 
Tux teſtament of a ſoldier dying, without any fixed habitation, in 
Glaſgow, where the regiment he belonged to lay at the time, and had 
been fixty days before, ought to be confirmed by the commiſſaries of 
Edinburgh fanquam commune forum; unleſs the defunct had reſided 
at Glaſgow with the regiment forty days immediately preceeding his 
way Forbes, 16th February 1711, Niſbet and Bell contra 
onro. | 
CONFIRMATION of the defunct's teſtament muſt be in that juriſ- 
diction within which his domicile is, and not where he happens occa- 
ſionally to be at the time of his deceaſe. Upon which footing, a con- 
firmation in the commiſſariot of Glaſgow was found a ſufficient title in 
a purſuit againſt one of the defunct's debitors, tho' the defun&, who 
was a fingle man, and had no family, had, about twenty days before his 
death, retired himſelf with his all, into a place within another com- 
miſſariot: Which ſhort ſpace, the Lords did not think ſufficient to fix 
him to have focum & larem in his new place. Fountainhall, 22d 
December 1692, Kincaid contra Anderſon, | 
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VASSAL being denounced by his ſuperior for not payment of Frauduletit 
A the feu-duty, = paying it the day a wh and —— * 
diſcharge, the ſuperior having concealed the denounciation from him; 

the vaſfa inſiſting in a reduction of the horning upon the above rea- 

ſon, the ſame was found relevant, in fo far as concerned the ſuperior, 

ratione doli & fraudis ſue, Spotiſwood, (Horning) ult. November, 

Durie, 1ſt December 1629, Kincaid contra Lauder. A minor's 

Curators having tranſacted a Lady's jointure of 2500 merks per annum 

for 13000 merks, ſhe having unknown to them a cancer in her breaſt, 

and dying a few months thereafter ; the Lords found this qualification 

of fraud and circumvention not relevant to reduce the bond, eſpecially 
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they having homologated the ſame for ſome years, by paying annual- 
rents. Fountainhall, 1ſt July 1687, Kennedy contra Murray and 

others. ---- A party hearing, that the privy-council was to fink the rate 

of a piece of coin, and having offered his creditor payment of that mo- 

ney oe night before the proclamation, at the current high rate ; and 
upon his refuſal taking inſtruments, and thereupon ſuſpending : The 
Lords conſidering, that the deſign of promulgating theſe acts was to 
certiorate the lieges, ſo that if they knew before, this was ſufficient to 
make the offer fraudulent ; they therefore found, That the creditor 

- was not bound to accept, conſidering the debitor's private knowledge 
and fraudulent deſign. Fountainhall, 5th June 1696, Wood contra 


© Falſeallega- TT was ſuſtained as a ſufficient qualification of circumvention to re- 
yo duce a bond granted to a merchant, who had furniſhed ſome money 
at Venice, that there was no agreement before hand, wherein the 
merchant might take any rate he could get ; but after the money was 
furniſhed; the defender had fraudulently affirmed to the purſuer, that 
the exchange to Venice was higher than to France, tho' he knew the 
contrary at the time, and that the bond was drawn up accordingly. 
» Stair, 19th January 1671, Dickſon contra Graham.---- An heritor 
having ſolemnly affirmed to his tackſman at ſetting the lands, that there 
was paid by the preceeding tenants, for each acre a great deal more 
than really was paid, and thereby induced him to take it at a very exor- 
bitant rate, whereby he was leſed ultra dimidium, yet continued to poſ- 
ſeſs two years before he complained ; the Lords found the alledgeance 
of circumvention and fraud, both in conſilio and in eventu, not ſuf- 
ficient to reduce the tack, and that the tenant ſhould have informed 
himſelf better what was the true rent, and not have relied on the ſet- 
ter's aſſertion, and ought to have tried the quality of the ground, 
and his eye being his merchant, he had none to blame but himſelf, e- 
| ſpecially now that he had acquieſced two years. Fotintainhall, 6th 
December 1698, Kinnaird contra Ld, Dean younger. A bond of 
L. 5000 granted for the balance of agent accompts, and alſo a bond of 
penſion to the agent for life, being challenged by reduction, at the in- 
{tance of the granter's heir, upon this footing, That the accompts were 
_ falſe and extravagant, many groſs articles being ſtated never given out. 
It was anſwered, That theſe accompts being ratified and approved of 
by the defunct, cannot now be challenged by his heir, ſeeing facility 
is not alledged. Replied, Subſcribing or corroborating of accompts bars 
all challenge with reſpect to articles preſum'd to fal within the obli- 
— knowledge; but can ſignify nothing with reſpect to articles al- 
edged advanced or given out by the agent, and acquieſced in upon 
his ſole faith ; for if theſe afterwards be redargued and found falſe, the 
bond of corroboration, which evidently goes upon the ſuppoſition, that 
the accompts were juſt and true, will never ſupport ſuch articles; and 
if the purſuer prevail in the proof, the oonſequence muſt be not only 
to reſtrict the bond to the juſt balance, but alſo to void the bond of 
penſion in totum, which goes upon the narrative of good and faithful 
ſervice. The Lords, before anſwer, allowed both parties a proof, with 
regard to the verity and reaſonableneſs of the accompts. 24th July 
173 5, Sir George Maxwell of Orchardtoun contra Edward Cutler. 
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N aſſigney to a bond granted by one brother to another, purſuing., Granting 5 
for payment, the debitor produced a diſcharge by the cedent, of the — — — 
ſame * and witneſſes with the bond; this was preſumed to be done thereof of che 
doloſe, in order to gain credit, unleſs the debitor could condeſcend u- * 
ſome reaſonable cauſe of granting the bond, and taking a diſcharge 
thereof at the ſame time. Stair, 4th December 1665, Thomſon con- 
tra Henderſon. ----It was found a fraudulent contrivance betwixt a 
father and ſon, that at the time of the ſon's contract of marriage he 
promiſed to diſcharge the proviſions due to him by the contract, and 
that accordingly a diſcharge was granted before the marriage, and after 
the contract, and renewed after the marriage, without any ſatisfaction; 
and this at the inſtance of the ſon's creditors, who had contracted with 
him bona fide, upon their knowledge of the contract of marriage. 
Stair, 21ſt January 1680, Caddel contra Raith.---- A note or ticket be- 
ing indorſed for an onerous cauſe, and, upon the indorſee's purſuit, the 
debitor founding his exception upon compenſation, he having a note for 
the equivalent ſum from the indorſer, dated only the day before 
the note purſued for; the Lords looked upon this as a contrivance 
betwixt the defender and indorſer, in order to furniſh the indorſer 
credit, and therefore repelled the compenſation in this caſe. Fountain- 
hall, Forbes, 11th June 1708, Bundy contra Kennedy. | = A 
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| A GENTLEMAN being abroad, and having no children, two of his Under-hand 
neareſt relations, while he was yet alive, agreed betwixt themſelves dealing. 
privately, that if the eſtate was diſponed to either of them, the other 
ſhould — a certain ſhare ; and the gentleman having thereafter diſ- 
poned his eſtate to one of them, with a power to alter, the diſponee 
| ſent his ſon to Denmark, where the diſponer was, upon which the for- 
mer diſpoſition was recalled, and a new diſpoſition. granted in favours 
of the ſon : In a proceſs, after the gentleman's death, to fulfil the con- 
tract, it was objected, The diſpoſition was not in favours of the defen- 
der, and fo the condition of the contract did not obtain. The Lords 
found the reply relevant, That the defender ſent his ſon with the diſ- 
poſition to Denmark, and that the defunct altered the ſame there, to 
infer fraud, to evite performance of the contract. Stair, 15th Ju- 
ly 1681, Campbell contra Moir.—- An heir of line having entered 
into a contract with a remoter relation, to divide equally whatever 
means ſhould fall to either through the death of their relation; which 
contract alſo contain'd a ſubmiſſion of what differences might ariſe, to an 
arbiter named, to whom, for his pains, they granted a bond for part of 
the ſaid means, which contract and bond were ratified by both par- 
ties the day after the predeceſſor's deceaſe : The heir at law, to whom 
the eſtate was now devolved, raiſed a reduction of the contract upon 
fraud and circumvention, againſt the arbiter, who had now taken right 
to the contract, qualifying, Imo, That he was impoſed upon by the 
arbiter, under pretence of friendſhip, to go into a moſt unequal bar- 
gain with one who had not the ſmalleſt expectation of ſucceeding, 
the arbiter falſly repreſenting, that the defunct had a great inclination | 
to make the other party his heir. 2do, That he had made them take 
an oath of Secrecy. . 37/0, Endeavoured to bribe the purſuer's friends to 
. deſert him. The Lords found the agreement and bond were eli- 
cited by fraud and circumvention, and that the ſame fraud and. cir 
| ” 4 © cCceumvention 
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cumvention was continued in impetrating the ratification, while the 
purſuer was yet ignorant that the ſucceſſion was devolved to him, and 
therefore reduced the contract, bond, and ratification. Harcus, (Fraud) 
- November 1682, Ballantyne contra Neilſon. ----- A huſband 
and wife, during the marriage; having made two mutual onerous deeds 
in favours of one another, to this import, that the ſurviver ſhould 
. bruik all, it was objected to the wife by the repreſentatives of the pre- 
deceaſing huſband, That ſhe having —— the knowledge 
of her huſband, executed a revocation of the deed granted by her, this, 
tho' not effectual in law to revoke an onerous deed, was yet an intend- 
ed fraud, ſufficient to bar her from reaping any benefit of the deed 
granted by her huſband in her favours; the Lords notwithſtanding re- 
pelled the objection. 13th July 1733, Shearer contra Somervell. 


| latent deed IN a reduction of a bond of proviſion, at the inſtance of a credi- 
$ preſumedfrau- tor, Whoſe debt was poſterior to the delivery, the Lords refuſed to ſu- 
, der to protect ſtain the reaſons of reduction upon the act 162 1, but ordained the pur- 
| againſt cred ſuer to condeſcend if he had any particular ground of challenge upon 
WT” the head of fraud. Stair, Gosford, 21ft January 1669, creditors of 
Pollock contra Pollock. And the purſuer having condeſcended, 1m, 
| That the ſon was forisfamiliat, and ſufficiently provided before. 246, 
| | I)uhat the term of payment was after the father's death, bearing no annual- 
| rent in the interim, and that it remained latent betwixt the parties, with- 
out any thing following upon it. 3/0, That the debts were all contracted 
a very little after the bond. The Lords found theſe circumſtances re- 
levant to infer a preſumptive fraud and contrivance betwixt the father 
and ſon to diſappoint the creditors, and therefore reduced the ſame, 
and preferred the creditors, and even the relict, in fo far as ſhe was 
an onerous creditor, but not for any poſterior gratuitous proviſion to 
her or her children. Stair, Gosford, 12th February 1669, inter eoſdem. 
 ———A diſpoſition by a merchant to his infant ſon of his whole eſtate, 
without a reſerved liferent or power to burden, was found fraudulent, 
and preſumed done of putpoſe to cheat his correſpondents, being foreign 
merchants, who had been in a courſe of trading with him before the ali- 
enation, and continued to deal with him thereafter upon the faith and ſe- 
curity that he was {till proptietar, and their debts, tho poſterior to the 
diſpoſition, found to affect the faid eſtate ; and it was not reſpected, 
that the ſon's. ſaſine was in the publick regiſter, which ſtrangers are 
not bound to take notice of or know. Stair, 2d July 1673, Street and 
Jackſon contra Maſon. A fimilar reduction, upon the head of fraud, 
was ſuſtained. Stair, 4th December 1673, Reid contra Reid In 
a reduction of a diſpoſition of land, granted by a nephew to an uncle, 
at the inſtance of a creditor of the difponer's, whoſe debt was contracted 
after the diſpoſition, upon preſumed fraud, that the diſpoſition being 
betwirt conjunct perſons, did not prove its onerous cauſe, but muſt be 
preſumed granted to protect the ſubject from the diſponer's debts, and 
and kept _— to.enfnare creditors. 1 At the time _ | 
diſpoſition difponer had no dealing with uer, nor for ſeve- 
ral years thereafter ; and therefore it can never be fad the diſpoſition 
was granted in defraud of him. The Lords aſſoilzied from the reduc- 
tion. Fountainhall, roth February 1709, Mr. Chriſtian contra Mon- 
teith . A perſon granted a bond to one of his friends, payable, in 


caſe 


eaſe the granter died without heirs of his body, and 

© himſelf for a peny. Bonds of this nature are preſumed to be fraudu⸗ 
lent, granted in the view to diſappoint creditors, and therefore was found 
| reducible ex capite doli, at the inſtance of poſterior onerous creditors. 
Stair, Dirleton, — 24th January 1677, Blair contra Wilſon, 
--— A party having aſſigned a bond to his daughters in implement of 
his contract of marriage, and thereafter contracting debt; in a redu- 
ion at the creditors inſtance, the Lords 7 —.— the daughters, the 
granter having been very rich when the aſſignation was made, and ſo 
there was no fraud, eſpecially as to future creditors; nor did Street and 
Maſon's caſe in 1673 meet here, for there the concilium fraudis was 
evident by a current tract of correſpondence. Fountainhall, 29th Fe- 
bruary 1684, Paul contra Davidſon. — It being objected by ereditors 
againſt a bond of proviſion to children, That it was a latent deed, ne- 
ver known till the father broke; beſides, that it was not ſupported by 
the father's contract of marriage, in which the proviſion was in favours 
of heirs, and only payable after his deceaſe ; whereas the bond adds a 
Conſiderable ſum more, is to the children, and made payable at their 
age of twenty one, and ſo wanted an onerous cauſe, tho the children 
offered to prove delivery, and the creditors debts: were all long poſte- 
rior to that bond; yet the Lords decerned in the reduction of the bond, 
and preferred the creditors to the children. Fountainhall, roth Fe- 

bruary 1688, creditors of Robertſon contra his children, 


A Piks0N who knew himſelf inſolvent having bought ſome goods, One purchas | 
which, after delivery, were arreſted by his creditors ; the Lords redu- ſing | "= | 
ced the contract as fraudulent, and preferred the ſeller to the arreſtets; elf to b f.. 
for it is againſt equity that creditors ſhould gain by their debitors fraud, ſolvent. 
to the prejudice of others, potior debet eſſe conditio ejus qui certat de 

damno evitando, quam ejus qui certat de lucro acquirendo. Stair, 
Fountainhall, 22d December 1680, Prince contra Pallat. —-- The 
like. Dalrymple, Bruce, 18th January 1715, Main contra Maxwell. 
— In October 1734, a bargain was made betwixt Sir John Inglis of 
Cramond and Joſeph Cave, for Sir John's barley of that crop ; in pur- 
ſuance of which bargain Sir John ſent his barley to Mr. Cave by parcels, 
in the months of November, December, and beginning 1 January 
thereafter. Mr. Cave's circumſtances going inte diſorder, he made a 
diſpoſition of his effects to his creditors upon the 2 1ſt January 1735; 
whereupon Sir John inſiſted in a proceſs, claiming the ſubje&; upon 
this medium, That the contract was fraudulent upon the part of the 
purchaſer, who was at that time inſolvent, and incapable to pay the 
price, and therefore was null, quia dolus dedit cauſam contractui; and 
the property was never transferred. Appearance being made for the ere- 
ditors, it was anſwered for them, Fraud is not to be preſumed, and a 
merchant, tho at many periods, his debts may exceed his effects, yet 
his continuing to trade, is not eo ipſo fraudulent, becauſe he may en- 
tertain reaſonable hopes by carrying on a profitable buſineſs, to emerge 
dut of his difficulties, to do juſtice to every one of his creditors; 
The Lords found it not relevant to reduce the bargain for the purchaſe 
of barley in October 1734; that it appeared by the common debitor's 
books, that at the time of the bargain he was inſolvent, fince he con- 
tinued his trade till the A and his batkruptcy was 
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not diſcovered till that time. 16th June 1736. The purſuer there- 
after inſiſted, That the date of the delivery is the only period that is to 
be conſidered as to this queſtion z for ſuppoſing the contract fair, yet if 
at the time of delivery; by which the property is transferred; the bank- 
rupt is thinking cedere foro, and of giving up his effects to his credi- 
tors, it is fraudulent in him to receive the ſubje& ſold, when he has 
no proſpect of doing juſtice by paying the price. 'The Lords found, 
The time of delivery muſt be rule. 8th December 1736. ----- 
The queſtion next occurred, What period ought to be fixed before the 
ceffio, at which it may be preſumed the bankrupt was meditating ce- 
dere foro, after which all purchaſes made, or delivery accepted by him 
muſt be underſtood fraudulent? The purſuer inſiſted, That it ought 
to be ſixty days, by analogy of the act 1696. The defender inſiſted, 
That it could not go beyond the bounds of three days, building upon 
the authority of ſeveral foreign lawiers, particularly Simon Van Lewen, 
in the following words: E contra tamen, nec fides de prœtio habita ven- 
ditori obſtat, quo minus rei ſue dominus maneat, & adbuc rei ſue 
vindicationem inſtituere poſfit ; ft ſcilicet emptor dolgſe biduo aut triduo 
antequam foro cedat emendo merces cum venditore contraxit, ut eum 
Fallet. The Lords found, That the preſumptive fraud muſt be con- 
fined to three days before the cef/io bonorum ; and therefore found the 
purſuer preferable as to any barley delivered during that period. 8th 
December 1736, Sir John Inglis of Cramond contra royal bank. 


Facility and DA vip Smith, as heir, and having right by diſpoſition, raiſes a re- 
leſion without duction of a right, made by the deceas'd Liddel 3 of his 
— lands to Mr. Francis Napier his uncle, on theſe qualifications ; That he 
circumvention. was a ſimple youth, and denuded himſelf of the fee of his eſtate, with- 

| out power to contract a ſixpence of debt, tho' it had been to ranſom 
him from the Turks, only redeemable by his heir-male, and that it 
was not read to him at the time; and when he ſcrupled to ſign it, 
Mr. Francis bid him do it, for it contained nothing that did hurt or 
prejudge him: Whereby it appears, the tenor of the diſpoſition has 
not been underſtood by him. Anfwered, Theſe qualifications have no- 
thing of relevancy in them to infer the leaſt ſuſpicion of fraud, circum- 
vention or extortion ; for tho' a wiſe man would not have given ſuch 
a right, yet the Lords are not curators to all who in this manner diſ- 
poſe upon their rights; and tho' it was not then read, it might have 
been read by him before; and Mr. Francis, in telling him it wrong'd 
| him not, made no lie; for tho' it wrong'd his heirs, yet it did not 
prejudge himſelf. If he had diſguiſed the thing, and called it a factory 
or an aſſignation to the rents, this might have imported dole; but no- 
thing of this is pretended. Some of the Lords were for expiſcation 
before anſwer of the youth's facility, and any acts by which he ſeem' d 
to have been impoſed upon; but the plurality thought it hard to put 
the parties to the expence of a tedious probation upon ſo weak pre- 
ſumptions, and probabilities of being over- reached; and therefore aſ- 
ſoilzied from the reduction, and qualifications of fraud condeſcended 
upon, as no way relevant. Fountainhall, 23d December 1697, Smith 
contra Napier. In the reduction of a contract, whereby the purſuer, 
a very weak and facile man, was enormly leſed; the Lords refuſed to 
ſuſtain the reduction, becauſe there were no ſuch qualifications of _ 
1 N . NEIS 
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neſs in the purſuer proved as to diſable him to contract, nor no fraud 
nor circumvention proved on the part of the defender. 7th February 
1729, Gordon contra Roſs. A creditor having elicited from his de- 
bitor, (who was proved to be a weak and facile man) at different 
times, diſpoſitions of valuable ſubjects, in ſecurity and payment of tri= 
fling patch'd up claims, and at laſt a total diſcharge of the reverſion for 
an inconſiderable ſum, the debitor at that time being much pinch'd in 
his circumſtances ; the Lords reduced the diſcharge upon fraud and 
circumvention, which was principally preſumed from the facility and 
weakneſs of the granter, join d with the very great inequality of the 
bargain, 13th February 1729, Maitland contra Ferguſſon.— A 
ſimple young man having been inticed to renounce an unexceptionable 
infeftment of annualrent, upon getting the debitor's perſonal bond for 
a leſſer ſum, to which ſeveral rigorous clauſes were adjected; the Lords, 
notwithſtanding, refuſed to annul the bargain, there being no evidence 
of circumvention but what appeared ex facie of the deed ; but rejected 
the rigorous clauſes, and reduced the whole ad arbitrium boni viri. 
Fountainhall, 27th November 1696, Aliſon contra Bothwell. 
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Tur Lords refuſed to find circumvention, and ſuſtained an aliena- Diſpoſition 
tion of lands, tho' clothed with the circumſtances following, viz. << = 
Imo, It was a contract of  wadſet betwixt a perſon only fix months majority. 
major, and his uncle, who had been his curator fe quo non. 2do, At 
payment of the ſum agreed on, it was ſtipulated in the contract, That 
if within fix years thereafter another ſmaller ſum were paid by the 
uncle, the lands ſhould be his irredeemably. 3rio, The contract bore 
no clauſe giving power to the nephew to redeem the lands. 470, The 
plenithing of the houſe, &c. were therein alſo aſſigned in cumulo. pto, 
By another writ of that date, the nephew grants the uncle a right to fiſh 
and draw upon his lands adjacent to the wadſet-lands, which made the fiſh- 
ing uſeleſs to the granter, yet bore to laſt as long as the uncle's right to the 
wadſet-land. Gro, The contract was never read by the nephew, nor bythe 
witneſſes. 7mo, It was made ante redditas rationes curatelæ. Durie, 4th 
July 163 5, Ld. Monimuſk contra Ld. Leſlie.---It was found to be frau- 
dulent and unwarrantable, for a curator to elicite a diſpoſition from one 
that had been his minor, and juſt enter'd majority, before his accompts 
were given up and cleared. Here it was alledged, That the diſponer 
was of a weak capacity, and the onerous cauſe far within the value, 
Stair, Gosford, 18th February 1669, Trinch contra Watſon, 
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Tux following qualifications of fraud and circumvention, were found Deed not 
ſufficient to cut down a diſpoſition granted by a woman to her brother- 7729 3* ub? 
m-law, of her whole ſubſtance, not even reſerving a liferent. Imo, ia 

hat the woman was in a dying condition when ſhe granted the diſpo- 
ſition, tho' ſhe afterwards reconvaleſced. 2do, That it was the diſpo- 
nee, and not the purſuer, who employed the writer to draw the deed. 
3/10, That it was not read to her at ſubſcribing. Stair, 5th December 
1672, Galloway contra Duff. = _— 
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338 Funeral charges. General Aſſignation. 


FUNERAL CHARGES. 


TN a purſuit for an apothecary's accompt againſt a gentleman, it be- 
1 ing partly made up of articles for eviſcerating his lady, for a ſear- 
cloth and odours thereto; the Lords took notice, that the price libelled, 


amounting to L. 224, was moſt exorbitant, and thought it unfit, that 


by their deciſion they ſhould countenance or ſuſtain any ſuch extortion, 
(tho' it be the uſual practice of wrights for coffins, and all others who 
furniſh any thing to burials) in regard that friends are unwilling to 
be heard at ſuch times ; they therefore ordained the article, huddled 
up in cumulo, to be divided into particular articles, that the fame 
might be modified, and the lieges not abuſed. Fountainhall, 5th 
June 1697, Borthwick contra Ramſay. Wal . 
In a proceſs betwixt a lady and her hufband's heir, ſhe craving al- 
lowance out of her intromiſſions with the executry, of the funeral char- 


— ) — * 


ges of her faid huſband, who was a perſon of diſtinction, and an offi- 


cer of ſtate, which ſhe had paid to the furniſhers,' and taken affigna- 
tion from them, and which accompts the heir alledged were extra- 
vagant; the Lords allowed only decent and neceſſary expences. Foun- 
tainhall, Forbes, 17th November, and 14th December 1709, Ha- 
milton contra Lord and Lady Ormiſton. | 


* 


kN ERAL Ass IG NATION. 


ny . HE laird of Grant having made a diſpoſition omnium bonorum 
— to his lady, in caſe of her ſurvivance, rents, mails, caſualties, 


Sc. with a ſpecial clauſe, together with what ſball be due and reſt- 
ing at my deceaſe 4 the yearly annuity of L. 200 Sterling money, 
. fo me by brigadier Grant, it was contended for the lady, 
That as to the remains of the L. 200 annuity reſting at her huſband's 
death, her aſſignation was ſpecial. The Lords found, That even as 
to this clauſe the diſpoſition was general, in terms of the a& 26, parl. 
1690, and therefore needed confirmation. 243d July 1717, Lady 
Grant and Mrs. Brodie competing. Aſſignation to a creditor of as 
much of the fir/t and readieft of the rents of bis lands that ſhould hap- 

pen to be due to him the time of his deceaſe, as would ſatisfy and 
pay the ſum of L. 1400 Sterling, was found to be a general aſſigna- 
tion, and that it would give no preference without a confirmation; and 
therefore an executor-creditor was preferred in a competition. Home, 
January 1723, Gray contra Callender. 5 | 


General le- | A Lecacy of 1000 merks out of the reſts in the tenants hands, 
gacy- is not 4 ſpecial legacy, for which the legatar himſelf can purſue, and 


therefore has only action againſt the executor in common form. Stair, 
21ſt January 1673, Forbes contra Forbes, | | 


: | - 5 | 4A Max 
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General Athgnation: 


LT 


. A, MAN having granted to his wife, by way of augmentation of General cla 


her jointure, an aſſignation, running in theſe terms, viz. To all goods 


there was no children of the marriage) That ſuch a diſpoſition or aſſig- 
nation did only carry right of the moveables, and the liferent of the 
heritage. Home, February 1687, Fairholm contra Kirkwood. 


— Found, That nomina debitorum were comprehended under a legacy 


of goods and gear.  Fountainhall, Harcus, (Legacies) 224 Novem- 
ber 1683, Oſwal contra Mortimer. A defun& having granted a 


diſpoſition to his heirs of tailzie of all debts, bonds, obligations, and 


ſums of money, contained in an inventary, and the queſtion betwixt 
him and the executor being, Whether theſe words were taxative or 
demonſtrative, ſo as to reach and carry the money lying beſide the de- 


fun& the time of his deceaſe ? The Lords found, That it did not ex- 


tend thereto, and decerned in favour of the executor. Fountainhall, 
19th July 1688, Scot and his — contra Ld. Dirleton. In the 
ſame cauſe it being debated, Whether the reſts in the tenants hands 
bygone before the predeceſſor's death, did belong to the executor ? 
who alledged this ground for the affirmative, That in a former diſpo- 
ſition to the heir of tailzie the defunct had expreſſed this, and having 
omitted it in this laſt diſpoſition, it muſt be preſumed to have 
been omitted de znduſtria: Yet the Lords found, That theſe rents 
fell under the general word of debts, and ſo belonged to the heir 
of tailzie, Fountainhall, 27th July 1688, inter eofd. -------- By 
contract of marriage the huſband became bound 70 ſecure all 


lands, heretages, annualrents, wadſets, ſums of p and other 


goods and gear . whatſomever, in favours of his wife in liferent; 
and by another clauſe it was provided, That the ſurviver ſhould have 
the liferent of all free goods and gear whatſomever, and the ſurviver 
is obliged to make good and thankful payment of the equal half of all 
goods and gear whatſomever to ſuch perſons as the firſt deceaſer ſhould 


leave the ſame to in teſtament or latter-will, and that at the deceaſe of 


the longeſt liver; the wife dying firſt, without heirs of the marriage, aſ- 
ſigns the benefit of the contract to her brother ; the Lords found, That 


the words goods and gear were not to be underſtood in the reſtricted 


meaning, but that the ſame did extend, as well to bonds bearing annu- 


alrent and other debts, as to corpora or other ſpecies of moveables. 


Dalrymple, Fountainhall, 1ft December 1699, Henderſon contra Beir 
and Foreſt, ---- A woman having, in her contract of marriage, diſpon- 
ed to her huſband, his heirs and aſſignies, her whole goods and gear, 


. moveable and immoveable, debts and ſums of money, and two tene- 


ments of land, with power to her, in caſe of her ſurviving him with- 
out children of the marriage, to diſpoſe. upon the half of the goods, 


gear, ſums of money, and others contracted on her part; the Lords 
found the clauſe did import, That in the event aforeſaid, a half of the 
heritable as well as moveable ſubjects diſponed ſhould return to her. 
Forbes, 19th June 1711, Linklatter contra Boſwell. A 
A Winow infefl in a liferent-locality, < ſold the ſame, together 
© with all right, title, intereſt whatever, that ſhe could any way aſk, 
claim or pretend in and to the foreſaid local lands: This was not 


found to comprehend a claim of recompence, ſhe had againſt her huſ- 


band's heirs· by her conſenting to the preference of a creditor, who drew 


ſes in an aſſig- 
nation, what 


and gear, debts and ſums, lands and heritages ; the Lords found, (tho' they import, 
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340 General Diſcharges and Renounciations. 
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the rents of her local lands for ſeveral years. 29th November 1728, 
competition betwixt Trail of Sabae and Moodie of Melſetter. | 
AN aflignation, mortis cauſa, executed in liege pouſtie, containing an 
exact liſt of all the moveable bonds and bills, with a general clauſe ad- 
© jected, of goods and gear, debts and ſums of money, houſhold furni- 
ture, lying money, gold, ſilver, coined and uncoined, and others what- 
ſemever, was not found to comprehend an heritable bond due to the 
defunct, but the fame was found to belong to the heir. 6th January 
1736, Mochrie contra Lin. | | | | 
A BARON x being diſponed, with the mill thereof, and the mul- 
tures uſed and wont, the multures of another barony, belonging to 
the ſame diſponer, were not underſtood to be diſponed, tho' the te- 
nants had been in uſe of coming to that mill. Stair, 11th December 
1666, Earl of Caſſils contra tenants of Dalmorton. ---- A thirlage was 
found conſtituted by infeftment of a mill flowing from an eccleſiaſtick 
perſon, cum aftriftis multuris omnium & ſingularum terrarum de Old- 
{ftoun, being before the defender's original right to his lands, tho' it 
was alledged for him, That his were the mains or dominical lands of the 
barony, which could not be underſtood thirled by this general clauſe, 
more eſpecially that it cannot be proved theſe lands paid aſtricted mul- 
tures before, or fince the conſtitution of the purſuer's thirlage. Stair, 
29th July 1673, Dundaſs contra Skene. 


ifa general A GENERAL diſpoſition of moveables was found not to compre- 
2 carry ſub. hend a bond privately granted to the diſponer's wife, in order to pro- 
jects the grant · Cure her aſſiſtance in influencing the huſband to ſettle his eſtate upon 
er knew not of. the granter of the bond, becauſe the diſpoſition, tho general, could 
not be ſuppoſed to comprehend a ſubject the granter knew not of, tho 

it fell to him, jure mariti, and therefore the defunct's neareſt of kin 

was preferred to the diſponee. Fountainhall, 25th February 1697, 


Moriſon of Preſtongrange contra Lady Harden. 


GENERAL afſignation derogates not from a prior ſpecial deſti- 
nation. See Preſumption. xe | | 
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GENERAL DIscHARGES and 
RENOUNCIATIONS. 


mal A GENERAL clauſe, diſcharging all action for payment of any 
— — debt or ſum of money reſting by contract, decreet, bond, or o- 
ſum d to com- therwiſe, tho ſubjoined to a diſcharge of particular ſmall ſums, men- 
=» "=o tioned nominatim, will be ſufficient to defend againſt any proceſs found- 
ed on a prior bond or obligation, tho it were for a much larger ſum, 
than any of theſe mentioned in the diſcharge. Durie, 24th February 
1636, Lawſon contra Ld, Ardkinlaſs. ---- A general diſcharge grant- 
ed to a vaſſal, tho' referring to a ſpecial accompt, was preſumed to 
include the feu-duties, for which he was perſonally liable, tho not 
mentioned in the accompt, but not the feu- duties of years W 
. : | > . 8 


General 
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General Diſcharges and Renounciations. 341 


vaſſal's right, for which no action lay but a poinding of the ground. 
Fountainhall, 12th, Stair, 13th July 1678, Preſtongrange contra 
Waird.---- An old bond, near preſcribed, being purſued on by an aſ- 
ſigney, and two general diſcharges being granted after the bond, men- 
| tioning farms of lands, and then ſubjoining a general clauſe of all ac- 
compts, reckonings, borrowings, &c. or any thing elſe betwixt the 
parties, with an exception of another ſum, ſmaller than that now pur- 
| ſued for; the Lords found theſe two general diſcharges ſo compre- 
henſive as to extend even to the bond now purſued for, tho they did 
not mention it. Fountainhall, 14th November 1695, Forbes contra 
Gordon. A diſcharge being granted of a ſum, and a general clauſe 
ſubjoined, diſcharging all other demands; the Lords found, That the 
clauſe likewiſe comprehended a ſum that was eight times greater than 
the ſum expreſly diſcharged, tho” the greater ſum was not named in the 
diſcharge. Fountainhall, Forbes, 29th June 1705, Chapel contra 
Guydet. -— A general diſcharge in a decreet-arbitral, was found to com- 
|  prehend a proceſs of ſpuilzie. Hope, (Payment) zd July 161 3, La- 
dy Balmachewn contra Waddel.---- Againtt a very conſiderable claim 
for deburſements, the defence was laid upon a decreet-arbitral, ordain- 
ing the parties to diſcharge one another of all accompts and reckonings, 
&c. Anſwered, The decreet proceeded on ſpecial claims; and it was 
offered to be proved, That this article was neither a&um nor trafta-. - 
tum at the time. The Lords thought it dangerous to looſe decreets- 
arbitral and general diſcharges by ſuch expiſcations, and therefore ſu- 
ſtained the defence, and would not admit of a contrary proof. Foun- 
tainhall, 15th January 1696, Carnegie of Pittarrow contra Earl of 
Southeſk. --—- Parties who had ſubmitted their differences concerning a 
certain eſtate, were decerned by decreet-arbitral to grant general diſ- 
charges of all actions or claims competent to each other, the general 
diſcharge was underſtood to extend no further than concerned the par- 
ticulars of the ſaid eſtate. Forbes MS. 3oth July 1714, Colonel Er- 
- ſkine contra Lady Mary Cochrane. 


A GENERAL diſcharge of all ſums of money, compts and rec- Not heritable 
konings, preſum'd to comprehend an heritable bond. Hadding- debts. | 
ton, 26th February 1612, Ker contra Ld. Merſintoun. 8 
Found, That a general diſcharge could not extend to a com priſing. 
Fountainhall, 24th July 1678, Ld. Ardblair contra Huſband. 
Found, That a general diſcharge, containing an exception of one - 
particular, (which confirms the generality in cafibus non exceptis) 
could not extend to take away an obligement, to procure a right to a 
compriſing, becauſe general diſcharges are never extended to heritable 
rights. Stair, Fountainhall, 19th November 1680, Dalgarno contra 
Ld. Tolquhoun. ---- A general diſcharge being granted of all debts and 
decreets, the Lords found, That it did not extend to a decreet of ad- 
judication, where there was no inſtruction or document, that the debt 
contained in the faid adjudication was communed upon or accompted 
for at granting the general diſcharge. Bruce MS. 27th June 1716, 
Mitchel contra Sinclair. | | 3 


A GENERAL diſcharge was not extended t6 a ſum, for which the Nor a daim 
granter of the diſcharge was a and was charged, unleſs, before for relief. 
4 the 


3 
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342 General Diſcharges and Renounciations, 


the general diſcharge, he had made payment. Stair, 23d January 1678, 

Campbell contra Napier. ---- A creditor having given a general diſcharge 

| 3 to his debitor, for whom he was then cautioner, but not diſtreſſed, it 

== | was contended, 'That the general diſcharge did alſo cut off the relief 

| | of the cautionry, ſeeing the debitor was in effect bankrupt, and had 

| $4 fold his lands to pay his debts, which far exceeded the price, and yet 

2 there was no reſervation of cautionry in the diſcharge ; the Lords found 
the general diſcharge did not extend to cautionry and relief, whereon 

the granter was not diſtreſſed the time of the diſcharge. Harcus, (Di/- 
charges) March 1682, Oliphant contra the Lady Newton; 

A general diſcharge being granted on the back of a bond, not 
only — that particular ſum, but all preceeding demands; 
the Lords found, That ſuch a general clauſe could not extend to 
a bond of relief, unleſs it were proved, that it was deductum in 
computo, and expreſly treated and communed upon at the time. 

Fountainhall, 12th December 1695, Wood contra Gordon. ----- 

A legacy left of a ſum, with liberation of all debts due to the de- 
fun& by the legatary, was found to include an action of relief for 
cautionry, tho the debt was not then paid by the teſtator ; only in 
a codicil ſubjoin'd to the teſtament, he appointed the fame to be paid 
out of his own proper eſtate, without declaring that the executor 
ſhould have any action of relief. Gosford, 2d January 1674, Dou- 
glas contra Hay. . „„ 
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Nor a right: A DISCHARGE by the granter of a wadſet of all ſums, for all 
of reverſion. lands, was found not to take away the reverſion, unleſs it were ſpecial, 
but that it comprehends all intromiſſion with the duties of the lands 
wadſet. Gosford, 21ſt January 1669, Keir contra Burn, ---- A diſ- 
charge of a contract, diſcharging ſums of money, with this general 
clauſe, And all other points, &c. was found not to extend to a rever- 
ſion contained in the ſaid contract, altho' there was no other point to 
which the clauſe could refer. Sinclair, alt. July 1546, Ld. Keir con- 
tra Marjoribanks. ----- The like. Sinclair, 1577, Somervell contra 
- Ld. Cambuſnetham. 4 . — 


OT a back - THERE being a clauſe in a contract of wadſet, That after redemp- 
; tion, the wadſetter ſhould be liferent tackſman of the lands, and he 
having accordingly, upon requiſition, renounced and overgiven in ge- 
neral; the Lords found, That this general renounciation did not ex- 

tend to that clauſe. Maitland, 5th December 1566, Ld. Syming- 


ton contra Weir. 


Nor a life-  FounD, That a diſcharge by a woman ſante matrimonio of a 
rent proviſion. moveable ſum, and generally of the contract of marriage, cannot be 
extended to that clauſe of the contract, whereby the huſband and cau- 
tioner were obliged to employ the ſum upon land, or annualrent, to the 
woman in conjunct-fee. Hope (Husband) 17th June 1620, Swan 
contra Forreſt. ---- A woman havin g made a diſpoſition omnium bono- 
rum to her huſband, and at her death left her wearing cloths to her 
aunt, who took decreet againſt the huſband for the ſame, and thereaf- 
ter granted a diſcharge to him, narrating the decreet, and containing a 
general clauſe of all ſhe could aſk or crave from him; the Lords _—_— 
t 


— 
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That the diſcharge concerned the decreet only, and did not cut off the 
granter from a claim of an annuity, contained in an obligement granted 
to her by the defunct antecedent to the marriage. Forbes, 24th July 
1706, Weemyſs and White contra Murray, ---- In a contract of mar- 
fiage, the huſband being bound to infeft his wife in a water-paſſage 
upon Forth, with the emoluments, Cc. as a part of her jointure, af- N 
ter his death, ſhe purſuing for implement of the fame, the heir found- | 
ed his defence upon a general diſcharge ; in which, after narrating, that 
ſhe had received payment from the heir, of the mournings, funerals, a- 
liment of the family, &c. and ſpecially of the bygone annualrents of a 
ſum provided to her in liferent, there is ſubjoined the common clauſe 
of a general diſcharge, excepting only the yearly annualrents in time 
coming. The Lords ſuſtained the defence founded upon the general diſ- 
charge, unleſs the purſuer would prove by the defender's oath, that at 
granting the general diſcharge it was communed upon, that the faid 
water- paſſage ſhould be reſerved. Bruce MS. 26th July 1716, Dun- 


das contra Dundas, 


A GENERAL clauſe in a bond, not to trouble a man by any manner yr an action 
of action, was found not to hinder the granter to purſue the other in of improbati- 
an improbation ; becauſe that action cannot be renounced by a general | 
clauſe, but muſt be expreſly mentioned. . Haddington, 24th February 

1607, Calderwood contra Ld. Ley. | 


Tux Lords found warrandice in the aſſignation to a bond incurred General dit. 
by the creditors granting a general diſcharge to the debitor, bearing re- charge, if ic is 
ccipt and payment of all bonds, tickets, &c. a year after delivery of the cumprebend 3 
aſſignation, but before it was intimated. Forbes MS. 1ſt, 24th November debt ab ante 
1713, Alexander contra Agnew, ---- A general diſcharge of all debts, : 
ſums of money, goods and gear whatſomever, bearing certain onerous 
cauſes and weighty conſiderations, and containing abſolute warrandice, 
was found not to comprehend a bond aſſigned ab ante, tho not inti- 
mated ; 1mo, Becauſe the granter could not be preſumed to be diſchar- 
ging a bond, that he was not entitled to take payment of, eſpecially 
when he could not know but it might be intimated. 249, The general 
diſcharge does not import payment of the bond, without which the 
debitor muſt be liable to the aſſigney, tho' the bond de facto were diſ- 


* 14th February 1736, Lady Logan contra Afflect of Edin- 
Sham. b "2 | 


Founp, That a diſcharge granted of a ſpecial ſum contra- j 6 
cted for tocher to the — iter, tho —— a general clauſe, to ——— 
diſcharging him of all ſums whatſoever which be might ask or crave ische mtc 
of him, wherein he was obliged to her, either in her own name, .0r is ſubſiure 
in any other perſon's name to her behoof, did not extend to a ſum, 99%? _ 
which, by a clauſe in the faid contract, belonged to her as ſurviving 
another ſiſter, whoſe tocher was therein declared to accreſce to her, ſee- 
ing the ſame was not ſpecially diſcharged ; that ſum being a debt as 
principally owing as the tocher, and the general clauſe in the diſcharge 
not extending to any ſums which might thereafter. fall to her by her 
ſiſter's deceaſe, nor any ſuch thing communed upon at granting. Du- 
rie, 14th February 1633, Haliburton. contra Hunter. 5 general 
6 | 483 diſcharge 
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diſcharge of all bonds of proviſion, was found not to include a proviſion 
by ſubſtitution, whereof there was only an apparency, & de quo nun 
fuit cogitatum. Gosford, 27th January 1670, Innes contra Alexander, --. 

For a certain ſum to be paid yearly, one having renounced and dif. 
poned his portion natural, and bairns part of gear, and all right he 

Had to à certain eftate, or any part thereof; this general renounciation 
was not extended to future rights, or hope of ſucceſſion ; and there- 
fore not to the renouncer's right, as a ſubſtitute in a tailzie, Stair, 
27th July 1671, Baillie contra Baillie. 5 


If preſumed A Wi pow, at contracting of marriage with her ſecond huſband, 
x tocomprehend having given her future ſpouſe a free diſcharge of any thing could be- 
E 6 long to her as relict, in caſe ſhe ſurvived him, by law or any other 
| 7 manner of way whatſoever, and ſhe herſelf predeceaſing; in a proceſs 
R at the inſtance. of her executors againſt the huſband for her third, the 
caſe of his ſurvivance not being mentioned in the diſcharge, the Lords 
extended the ſaid diſcharge to comprehend both caſes. Fountainhall, 
12th July 1701, executors of Boyes contra Sandilands. ---- A father 
granted bond of proviſion to his younger children, whereby he obliged 
E. — himſelf and his heir to pay them; but declared, that his executors 
| | ſhould not be burdened therewith ; and declared alſo, that the provi- 
Bb fins ſhould be in full ſatigfaction to the bairns of all portion natural, 
and bairns part of gear that they could claim from: his heirs and ſuc- 
ceſſors. The father having died without teſtament, it was found, That 
ſeeing this clauſe did not bear in ſati faction of all they might claim 
from the father's heirs and ſucceſſors, but only of all barrns part and 
portion natural, (in other words the legitim) which would not exclude 
them from the dead's part, nor from being executors ; that therefore, 
qua executors, they muſt have the moveables over and above the 
bond of proviſion. Stair, 13th July 1672, Chiſholm contra Chiſholms. 
— The Lords found, That a diſcharge of all that a ue could aſk 
or crave as heir to his father, did not exoner as to what belonged to 
himſelf as heir to his grandfather, tho the father ſurvived and was heir 
apparent to the faid grandfather, but had an eſtate which he got o- 
re. Home, December 168 5, Maxwell contra Irvine. 
---- A party having provided his fon of a firſt marriage to ſome lands, 
Sc. and taken a diſcharge from him, and thereafter having diſponed 
other lands to his ſon of the ſecond marriage: In a reduction of this 
diſpoſition at the inſtance of the firſt ſon, the Lords found, That the 
ſole import of the ſaid diſcharge on which the defender founded his de- 
fence, was to cut off the eldeſt from the executry and moveables, and 
was not to be extended to heritage, which is a particular of greater im- 
port than that expreſſed. Fountainhall, 25th December 1702, Gor- 
don contra Roſs. — A woman being confirmed executrix as neareſt 
of kin, after her deceaſe the next in blood made up titles by confirma- 
tion to ſome moveable debts omitted out of the inventary of the for- 
mer teſtament, and inſiſted againſt the debitor for payment. The de- 
fence was laid upon a general diſcharge granted by the huſband of the 
executrix, of alf he could aſk or crave from the debitor, in virtue of 
his wife's claim for executry, &c. which muſt be preſumed to include 
the preſent claim; and tho it ſhould be ſuppoſed, the huſband could 
not effectually diſcharge this claim, by reaſon titles were not made up 
„„ N in | 
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in his wife's perſon, yet the ſame bearing abſolute warrandice, muſt 
bar the purſuer, who is the huſband's repreſentative, and liable to ful- 
fil his deeds. Anſwered, No preſumption that this claim fell under the 
general diſcharge, ſeeing the wife had no title to claim, nor power to 
diſcharge. . Replied, She had the jus fundatum by the right of blood, 
was confirmed in a part, and a licence to purſue for the remainder ; ſo 
that, in the outmoſt rigour of the law, there was nothing wanting but 


an eik to the teſtament, which might be done at any time. The 


Lords ſuſtained the defence upon the general diſcharge. Febru- 
ary 1736, Gray contra creditors of Drum. x 


A FATHER having executed a bond of proviſion in favours of a If preſumed 


younger ſon, which he kept in his own cuſtody, the fame was found 


Monro contra Monro. 


GENERAL SUBMISSION. | 


4 GENERAL clauſe in a ſubmiſſion anent all matters debate- 


able, was found not to extend to matters of greater conſequence 


than theſe expreſſed. Haddington, 4th March 1607, Ld. Inchaffray 
contra Oliphant. ---- A general ſubmiſſion cannot give the judges power 


to pronounce upon heritable rights. Hope, (Arbiter) 4th March 
1612, Paterſon contra Ld. of Forret. ---- A ſubmiſſion being general 
of all controverſies, queſtions, ſums, &c. and the judges having de- 


cerned one party to renounce two heritable rights, the decreet was ſu- 
ſtained, and the arbiters were not found to have tranſgreſſed their 
powers. Durie, 15th December 1631, Kincaid contra Aikenhead. 


GkNERAL LETTERS. 


A MINISTER complaining by bill, that he was refuſed general 
letters of horning for his ſtipend, upon a decreet of modification; 


but there being no decreet of locality (which only intitles them to ge- 


neral letters by the act 13th, parl. 1690, ) yet the whole teinds of the pa- 


riſh being in the hands of one man as tackſman, ſo as no diviſion by a 
decreet of locality ſeemed needful ; the Lords allowed the decreet to 
go out in general terms of tackſmen, heritors, feuers, &c. leaving the 
application to the meſſenger, conform to a ſubſcribed roll to be given 
him by the charger; fo that the tackſman might ſuſpend the 1 
on the ſaid reaſon of want of a decreet of locality: Only the tackſman, 

in that caſe, muſt conſign, the charge being for a miniſter's ſtipend, 

conform to the act of ment, unleſs the er would diſcuſs upon 
the bill, — 1 


48 Tux 


I, 15th June 1700, Aikman contra Cuningham. 


to compre- 
hend an unde» 


not to be comprehended in a general diſcharge of all clags, claims, c. livered bond 
granted by the ſon to his father. Forbes, 16th December 1712, 855 proviſion? 


* * nh * 
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Competition. 


——__ 


Tur Lords ſuſtained a charge upon general letters of horning a- 
gainſt the freeholders of a ſhire, for meeting and ſtenting themſelves for 
payment of the fees of their commiſſioner to the parliament, the king's 
revenue being excepted in the act 13, parl. 1690, diſcharging general 
letters, and commiſſioners fees being of the fame nature. Forbes, 
roth February 1713, Burnet contra heritors and freeholders of the 
ſhir c of Kn icardin, | | | | | | | 


a. 
— — * 
— 


Gir of BASTARDV. 
HE laſt gift of v. g. baſtardy, with the firſt intented decla- 


rator, was preferred to a prior gift, tho having attained poſ- 
ſeſſion. Haddington, 7th June 1610, Millar contra Stewart. | 


What it com-. AN heritable bond granted to a baſtard was found to come under the 


of the giſt. 


Sit of Log! 


© 
> 


general gift of baſtardy; and therefore the general gift was prefer- 
red to a poſterior ſpecial one, bearing the particular ſum. Durie, 
Auchinleck, (Heretable Sums) gth July 1629, Wallace contra Muir, 


Py 
2 —_ —_ _ —_— — 


GirrT of EschEAr. 


Formatiies A GIFT of eſcheat being procured at court, making no ſpecial. 


mention of any horning preceeding, the Lords found that no de- 
clarator could thereupon, altho' the declarator itſelf libelled u- 
pon a oo 1orning produced, which preceeded the gift, year and 
day, and altho' there was alſo no competing donatar. Durie, 20th 
November 1628, Weſtoun contra Stewart. | 
_ PRocess ſuſtained upon a gift of eſcheat, tho” not ſealed till af- 
ter execution of the ſummons of general declarator, ſeeing the pur- 
ſuer produced an inſtrument, requiring the keepers of the privy ical, 
debito tempore, to ſeal the fame. Durie, 17th July 1627, Lyming 
contra Walker, ”— : EE. | 


Fovxp, That notwithſtanding the common clauſe in gitts of fingle 


eſchearhow eſcheat, (of all that ſhall happen to be acquired) yet the fame com- 
22 | 


prehends no more but the goods and gear belonging to the rebel the 
time of the denounciation and gift, but not thoſe acquired within year 
and day after the ſaid gift. Hope, (Horning) 25th June 1622, Ld. 
8 contra Inghs. ---- A gift, bearing all that pertained to the re- 
bel the time of the rebellion, was found to extend to nothing that the 

faid rebel had after the preciſe time of his denounciation. Durie, pe- 


. mult, Februar ö bag, 14 Eſſilmonth contra Ld. Buckie. Durie, 25th 
; 2 


November 1626, inghorn contra Wood. Durie, 2d Feb 
1627, Somervell contra Stirling. But where the gift carried a 


Zoods which he ſhould acquire after the rebellion, the Lords 2 2 


+ hs LW 
. 


_. Gift of Eſcheat. 


That this ought not to be ſuſtained, not even tho reſtricted to all goods 
that he ſhould acquire within a year after the gift. Durie, penult. Febru- 
ary 1623, Ld. Effilmonth contra Ld. Buckie.— But thereafter the Lords 
found, That ſuch a gift bearing to all he had or ſhould acquire till re- 
laxation, ought to extend to all goods which the rebel had the time of 
the rebellion, or what he ſhould acquire within a year after the date of 
the gift, he remaining unrelaxed all that time; to which ſpace they 
found, that the. gifts of that tenor could be extended at furtheſt, 
otherwiſe it would confound gifts of ſingle and liferent-eſcheats. 
| Durie, 25th November 1626, Earl Kinghorn contra Wood. 
The like, Durie, 1oth February 1642, Mowat contra Keith; Stair, 
2d July 1669, Bow contra Campbell. This clauſe in the gift 
of an eſcheat, Al that is due the time of the borning, or that the 
rebel fbauld acquire at any time thereafter, was found only to be ſtile, 
and ineffectual beyond what was due to the rebel the time of the 
gift, and year and day thereafter; and what is beyond that, muſt 
be compaſſed by a ſecond gift; and found the faid alledgeance com- 
petent, not only to a ſecond donatary, but alſo to the debitor, being ex- 
cluſive of the firſt donatary's title. Falconer; Fountainhall, 23d Ja- 
nuary, Home, March 1684, Neilſon contra Kennedy. Fal- 
coner, th December 1685, M*Intoſh and Somervell contra Prim- 
roſe.------ A gift of ſingle eſcheat, bearing not only what pertained 
to the rebel at the rebellion, but what. had fallen or ſhould fall, 
accrue and belong to him during his remaining at the horn, was found 
to carry right to a debt falling due to him many years after the re- 
bellion. Forbes, 8th, Fountainhall; th February 1712, Lord Min- 


to contra Mariſhal. 


| Foun D, That liferent-eſcheat can only be extended to lands and Gift of lifes 


Heritages pertaining to the rebel the time of the gift. Hope (Hor- 


how far exten 


ning) 25th June 1622, Dickſon contra Lord Borthwick. .- Found, ea? 


That a gift of liferent-eſcheat, bearing all that belonged to the re- 
bel the time of the . denounciation, cannot be furder extended, and 
that it cannot comprehend, either the ſubſequent crop, or any goods 
and gear acquired after the denounciation, and before the gift, Hope, 
(Horning) 7th February 1623, Buckie contra Davidſon. -—- A gift 
of liferent-eſcheat, whether it reaches caſualties ariſing after the date 
of the gift, in competition with a new gift, debated. Spotiſwood, 
_ (Eſcheat) 8th March 1628, Douglas contra Ld. Wedderburn. 


Tux firſt ift, with the firſt intented action, was * to the Competition 
vil, 


| ſecond gift, tho clothed with natural poſſeſſion. Co 
cember 1588, Graham contra Graham. Colvil. January 1 590, 
Id. Coluthie contra Dundas. Stair, 6th December 1662, Stewart 
contra Naſmyth. Forbes MS, 29th January 1714, White contre 
Reid. ---- The firſt gift of eſcheat, tho taken upon the expences and 
for the behoof of the rebel, was preferred to a poſterior gift taken a- 
gainſt him, he being relaxed before declarator was intented upon the 
laſt gift. Haddington, February 1601, Fleming contra Bailie 
of St, John's kjrk. —-- Two gifts of eſcheat, both raſt the ſeals in one 
day, were declared to be conjoined, and the donatars brought in equal- 
ben Here the firſt citation in the declarator was not regarded, becauſe 
both declarators were alledged to be informal, Stair, 21ſt Joly 1665, 
| | 48 2 N Dickſon 


betwixt gifts 
De of eſgheat. 


' 


a a. 


__*# Gift of Forfeiture. 


— 


— 


Dickſon contra Ker. In a competition betwixt two donatars to a 
liferent-eſcheat, the Lords preferred him whoſe ſummons of declarator 
was executed three days, and the day of compearance allo three days 
before the execution and day of compearance of the other ſummons, al- 
tho' the other's gift was a quarter of a year dated and expede before 
his who was preferred. Durie, lt. January 163 5, Ld. Renton con- 
tra Ld. Wedderburn, | | DE | 


Competition A SUPERIOR, after lapſe of year and day, granting a diſcharge of 
1 ift the liferent- eſcheat, and of the ame date = gift of the — 
eſcheat, and a in a competition anent the mails and duties, the vaſſal was preferred, be- 
cicharge of cauſe a diſcharge is of itſelf a complete legal deed, without need of 
further ſolemnity, whereas, tho' the liferent-eſcheat be eſtabliſhed in 

| the ſuperior's perſon ipſo jure, by lapſe of year and day, yet he is not 
[ES denuded by a gift, until the fame be intimated by a general declarator, 
| 1 in ſo much that a ſecond gift, with the firſt declarator, would be pre- 

\ ferable. Stair, 19th June 1669, Scot contra Langton. 


. 1 A PRIOR donatar's backbond, bearing, That he ſhould uſe the gift 
| ele dong by advice of the Lord Theſaurer, he being refounded all his charges, to 
E - | the effect that no creditor ſhould be prejudged ; this donatar neverthe- 
lefs was found to have good right to the rebel's goods, as long as there 
= -. was not a creditor to claim the benefit of the bond, altho' another po- 
 Mterior donatar, who was not a creditor, offered to fatisfy him all 
| | His charges. Durie, 25th November 1626, Earl Kinghorn. contra 
3 Wood. The furreptitious taking out a gift of eſcheat, without a 
1 | backbond, after the acts of exchequer anno 1661 and 1663, whereby 
Y gifts are prohibited to be expede till the donatars grant backbond, was 
found not to benefit the donatar, but that the gift was qualified even 
againſt ſingular ſucceſſors, as if a backbond had been actually granted, 
Stair, 22d February 1672, Theſaurer-depute contra Lady Ayton. 


Barons of A GIF of ſingle and liferent- eſcheat being burdened with an an- 
ee nuity to the rebel's lady, which ſhe had by a former huſband, another 
i by the 1 38 . : 
gift. creditor applying for a ſecond gift of eſcheat, compearance was again 
made for the lady, and, upon debate, the barons reſtricted her annuity 
to a lefler ſum, and burdened the ſecond gift with the fame : the ſe- 
cond donatar coming thus to have right to the balance of her jointure, 
in a purſuit” for the ſame, it was found, That there was a jus quæſi- 
tum to the lady by the firſt gift, and the barons functi, after which they 
had no power to reſtrict the annuity. Fountainhall, 28th December 


1697, Howiſon contra Bruce. 


GieT of ForFEITURE. 


IN a competition betwixt two gifts of forfeiture, the one being fix 
days prior in date, but both preſented to be paſt in exchequer at 
one time, and the exchequer ſo 2 preferring the poſterior gift, ut | 


. 


PU 
* Mad 
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it was firſt reviſed and paſt, whereupon proteſtation and inſtruments 

were taken by the firſt donatar, that this preference ſhould no ways 
prejudice his gift; the Lords preferred the firſt gift and infeftment fol- 
lowing thereon, altho the ſaſine was thirteen months poſterior to the 
ſaſine upon the other. Fountainhall, 12th February 1697; Viſcount 
Teviot contra Earl Linlithgow and Callendar. £525 : 


 Gier of Nox-enTay. 


A GIF T of non-entry was found not to extend to non-entries ſu- What it com- 
pervenient after the date of the gift. Balfour, (Non-entry) ult. Prehenas. 
July 1543, the Queen and Edward Stewart contra George Colquhoun. 
A ſuperior having granted to his feu-vaſſal a gift of the non-en- 
' try-duties, the ſame was found not to comprehend the feu-duties that 
fell due during the non- entry, and therefore the ſuperior's action for 
theſe feu-duties was ſuſtained, 23d July 1728, Viſcount of Arbuth- 
not contra Rait. ES: | 


Tux firſt donatar of ward, non-entry, &c. having executed a ſum- Competition 
mons againſt a ſecond donatar, was preferred to him, altho? the ſecond beru- gifrs 
had obtained firſt poſſeſſion. Balfour, (Double and fraudful alienat cr: 
ons) 28th July 1541, Edward Stewart contra Ld. Luſs. Two gifts | 

of non-entry being made by the ſovereign, the one to a ſtranger, and 
the poſterior in fayours of the vaſſal's heir himſelf, who accordingly was 
in poſſeſſion ; the Lords, in a declarator purſued at the inſtance of the 
eldeſt donatar, preferred the ſecond; becauſe of his poſſeſſion, tho po- 
ſterior tempore, and his gift never declared. Maitland, 14th February 
1566, Rollock contra Dingwal. ---- The laſt gift of non-entry being 
_ intimated to the tenants, was preferred to the firſt gift, altho' the firſt 
donatar had raiſed the firſt ſummons. Balfour, (Non-entry) 2d April 
1568, Lockhart contra Lockhart. Re . 


| 


GirT of Wap. 
GENERAL gift of the ward and marriage of one who has Gift of ward 

E A lands holden of the king, ſome in taxtward and marriage, and and marriage. 
ſome untaxed, the ſaid gift will comprehend only the untaxed lands, and 

not the taxed. Haddington, 3oth January 1612, Lord Kintail contra 

the king's theſaurer. Gifts of ward do not comprehend taxtward, 

unleſs expreſſed, for taxtward is look d on as a part of his majeſty's 

fixt rent, like a feu- duty, for which the ground may be poinded, where- 

as ſimple ward is caſual, and ſuch only uſe. to be compounded for in 
exchequer: And here the defender bad other ward- lands untaxed, 

which was the proper ſubject of the gift. Harcus, (Vard) 

February 1687, Blairdrummond contra Ld. Innernytie. -—-- The Lords 

found, That a gift of taxtward, did not defend againft, nor _— 
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dend a fimple ward. Fountainhall, 23d and 24th F ebruary 1687, 
Lord chancellor contra Ld. of Innernytie. | | 


of ward and PFounp, That a gift of ward and non-entry could be no further ex- 


non-Entry- tended but to the non-entry of three terms, after the majority of the 
apparent heir of the lands. Hope, (Non-entry) Duke of Albany and 
York contra Earl Morton. Found, That a gift of non-entry, ſub- 

ſequent to a ward, gives only intereſt for three terms after the ward 

expires; and therefore that a new gift muſt be taken of the non- en- 

try, and a new declarator obtained thereupon. Auchinleck, (Non-en- 

try) 10th February 1632, Maxwell contra M*Ghie. Haddington, 

July 1611, Ld. Coldingknows contra Ld. Corſbie. Had- 

dington, 14th February 1610, Livingſton contra Maxwell, 


* 
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What N OWITHSTANDING that miniſters of country pariſhes, 
e wag and not thoſe of royal burghs, are, by the act of parliament, to 
248” have glebes, yet the Lords found a glebe due to the miniſter of a burgh 
royal, in reſpect the act 21ſt, parl. 1663, only means ſuch burghs as 
have no landwart at all in the pariſh, Newbyth, 17th December 
1664, Anderſon contra his pariſhioners. ---- Found, That the miniſter 
has right to crave graſs to be deſign'd to him out of the landwart pariſh, 
or the fum of L. 20 yearly for foggage, reſerving to thoſe, out of whoſe 
lands the faid deſignation ſhall be made, their relief againſt the reſt of 
the heritors of kirk lands within the pariſh, conform to act 21ſt, parl, 

1663. Fountainhall, 25th March 1685, Williamſon contra his pa- 
riſhioners. | 5 
Kirks being IN. anno 1618, one kirk being united to another by act of parlia- 
in” way Hr ment, the firſt having a glebe, and the other never having had any, the 
ro both glebes. Lords found neverthelefs, That the miniſter could not be excluded from 
ſeeking a glebe in the other alſo, altho' thereby he would have two 
glebes. Durie, Auchinleck, (Glebe) Spotiſwood, (Kirk patrimony) 

22d January 1631, Rough contra Keir, 


— THe Lords advocated ſimpliciter the deſignation of an augmentation 
Juriidl ion in . . . . 

deſigning of a glebe, and refuſed to remit the ſame to the presbytery, with in- 

glebes. ſtructions, they having made the deſignation out of lands that were 

not church lands, tho there were church lands in the pariſh, and 

| had appointed the private road to the glebe to be 20 foot broad, &c. 

4 tho” they alledged, That the preſbytery's juriſdiction in ſuch deſignati- 

ons was privative, as the biſhops was. Fountainhall, Forbes, 5th De- 

cember 1710, Potter contra Ure.---- Found, That it is in the mini- 

ſter's option, either to take L. 20 for his graſs, or to ſeek land to be al- 

locat to him for that uſe ; but that the preſbytery muſt not pitch upon 

arable land, that has been in uſe to be tilled, yet ſo that heritors, on 

the other hand, muſt not, in æmulationem, till up that which was in 

uſe to be lee, ſince ſo they might leave nothing for the miniſter _ 

| | - moſs 


PR. 


Glebe, _ 


hob mule, hills or rocky ground, to the defrauding the good deſign 
of the law, and the miniſter's manifeſt prejudice. Fountainhall, z 1ſt 
January 1712, Steel contra his pariſhioners. EE 


— 4 rx — 8 
2 __ 


TuꝝE Lords ſuſtained a deſignation of a glebe, altho it was not meas Formof de. 
ſured, becauſe the deſignation bore, That the metting was hindred by ſignation. 
the defenders ſervants, who threatned the metſter, and would not ſuf- | 
fer the commiſſioners to uſe the order appointed by the act of parlia- 
ment, ſo that they were conſtrained to deſign the glebe, without met- 
ting, according to their own eſtimation. Durie, 5th July 1626, Ld. 
Kerſe contra Reid Miniſter. ---- The defignation of a glebe was found 
null, notwithſtanding it bore to be made by the moderator, and others 
of the preſbytery, with the advice and aſſent of the whole elders and 
honeſt men of the pariſh, becauſe there was none denominated ſpeci ice, 
nor did it bear, That the preſbytery had given warrant to the modera- 
tor to deſign it. Spotiſwood, (Kirk patrimony) Durie, 13th June 
1628, Hamilton contra Atlington. ----In a removing at the miniſter's 
- inſtance, againſt the heritor, out of whoſe lands the glebe was deſign- 
ed, the deſignation was ſuſtained, tho' the intimation to the pariſhio- 
ners was not mentioned in the deſignation, it being alledged as conſtant 
cuſtom, That there is only intimation given at the kirk-door, or out of 
the pulpit, of the day of deſignation, Stair, 23th January 1668, Mu- 
ſhet contra Duke of Buccleugh. | | =. 


FounD, That a miniſter may get the kirk lands neareſt to the kirk Glcbe, out 
and manſe deſigned to him, altho' the ſame have been lately built up 1 ＋ 
in dwelling-houſes. Haddington, 6th January 1 594, . Cuningham con- And, 1mo, 
tra Ld. Kirkmaholm. ---- The ſituation of a kirk being altered from kirk lands, 
one place of a pariſh to another, with conſent of the pariſhioners, tho 
without an act of parliament or of the commiſſion, yet the miniſter 
wanting a manſe or glebe, or part thereof, the Lords found, That what 
he wanted might be deſigned to him out of the kirk lands lying moſt 
eweſt to the new kirk, becauſe of the conſent of the pariſhioners; 
Auchinleck, (Glebe) 3d February 1629, Cheyne contra pariſhioners, 
------ The Lords found, That the 48th act, parl. 1572 was con- 
ceived as well in favour of the heritors as of the miniſters; and there- 
fore, if there be church lands of the ſame holding near his manſe, that 
he muſt not pick and chooſe to deſign land that lies remoter from him, 
becauſe better. Fountainhall, 1ſt December 1680, Muir miniſter” of 
Fraſerſburgh contra the heritors. | 7 
Found, That a miniſter may get his glebe deſign'd, altho' the lands ab, Arable 
be meadow and myre, and part thereof houſes and yards, ſet out to feu- lde. 
ars, becauſe the word arable lands in the act of parliament is conceived 
in the miniſter's favours, ſo that he may ſeek other lands, where there is 
no better to be had: And as to the houſes, yards, &c. the Lords found, 
That he could not be debarred thereby, there being no other kirk lands 
in the pariſh. Durie. 13th July 1636, Lamont contra Bennet. „ 
FounD, That biſhops lands, altho' moſt eweſt to the manſe, can- 3tiv, Biſhops 
not be deſigned where there are abbots lands in the pariſh, altho they Inne = 
have been poſſeſſed by miniſters, and environed by the manſe and old Fi 
glebe: Hope, (Kir ꝰ 28th June, Nicolſon, (K:rkmen) ad July 1622, | | . | 
| Nicolſon contra Porteous. - In a removing from a glebe, this de- fl 
tence, That there was land nearer than the land deſigned within the 
| 4 ES | 5 


— 


| Glebe. | 


precincts of an' abbay, was repelled ; becauſe the abbacy was annexed 


to the crown, and the lands now imparked, and never tilled. Durie, 


13th February 1629, Lord Dumfermline contra McGill miniſter there. 
---- A glebe was found not deſignable out of the abbay lands, where 
there were parſons lands; which the Lords found ought firſt. to be diſ- 
cuſſed, altho' the fame were of old feued, and a part of a town built 
thereupon, and conſequently not arable land; yet the feuers were 
found obliged either to remove or purchaſe another glebe to the miniſter; 


and this, becauſe the act 48, parl. 1572, ſeems to extend as well to the 


glebe as to the manſe. Durie, 24th July 1629, Nairne contra Boſwell, 


In a diſpute about the deſignation of a glebe, the Lords found, 


That abbots, priors, or biſhops lands, ought to be firſt deſigned, be- 
fore lands belonging to a chaplainry could be acclaimed, altho the chap- 


uin lands were at hand, and the other three miles diſtant, which is a 


great inconyeniency to the incumbent; and found, That the act of 
parliament, ſpeaking of contiguity, is fo to be underſtood, that the moſt 


. eweſt lands of the ſame kind ſhould be deſigned. Durie, 13th July 


1636, Haliburton contra Paterſon. ---- Parſons lands muſt be deſigned, 
in the firſt place, for a glebe, before biſhops lands, according to the 
order of the act 165, parl. 1593. This found, tho' the parſons lands 
were feued out before the act, and built with houſes incorporate with- 
in a burgh-royal. Stair, 25th January 1665, parſon of Dyſart contra 
Watſon. FER 


ao, Temple In a purſuit at a miniſter's inſtance againſt the heritors, for a legal 


glebe, graſs, &c. temple lands were found not to be kirk lands in the 
tenſe of the act of parliament. Fountainhall, 12th February 1698, 
Duncan contra pariſhioners of Kirkpatrick-eaſter. 75 


Once deſigu- A GLEBE once deſigned and poſſeſſed, the Lords refuſed to allow 


ed and poſ- 
ſeſs'd, cannot 
be a ſecond de- 
ſignation. 


any new deſignation; but there being a queſtion about the quantity, 
they ordained it to be meaſured of new. Haddington, 2 5th May 1605, 
Nairne contra Tweedie.----A miniſter charging upon his deſignation to _ 
infeft him therein, and the feuer ſuſpending on this reaſon, that there 

were kirk lands more eweſt. The miniſter anſwering, in fortification 


of his deſignation, That his predeceſſor had poſſeſſed the lands for twen- 


ty years before, as glebe, the miniſter was preferred. Haddington, 7th 
March 1610, Henderſon contra Ld. Lagg. ---- A manſe and glebe long 
poſſeſs d by deſignation out of lands holden of the king, and moſt eweſt, 
were found to debar all new deſignation. Nicolſon, (Kirkmen) 14th 
December 1621, Clark contra Ramſay. -—- A preſbytery having de- 
fign'd a new glebe to a miniſtef; bn pretence that the old one was bar- 
ren ground, and at great diſtance = the manſe ; the Lords, in a 


_ ſuſpenſion of this deſignation, found, That there could be no deſigna- 


tion of a new glebe by the preſbytery, till it had firſt been cognoſced 
before a judge competent that the firſt was ſufficient ; and found, that 
they were not impowered to change the glebe that had been poſſeſſed 
paſt memory of man, by giving a new one; but.if there were incon- 
veniencies, the miniſter might purſue declarator before the Lords, to 
get them amended and re b And therefore their Lordſhips redu- 
ced this new deſignation of a glebe, reſerving his legal remedies as ac- 
cords of the law. Forbes, 24th, Fountainhall, 27th December 1709, 


Linnea contra Baillie, 
7 FopND, 
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Feuel and 
paſturage. 


Grounds and Warrants. 
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FounD, That the miniſter may get paſturage and feuel in any com- 
monty where the feuer has paſturage, but not within the feuer's pro- 
perty. Haddington, 25th May 1605, Nairne contra Tweedie. ---= 
A miniſter found intitled (beſides his four acres of glebe) to a horſe 
and two cows graſs out of the vicar's land next adjacent. Durie, 2d 

February 1630, Hamilton contra Tweedie. See act 21ſt, parl. 1663. 

A Man's feu being that which was of old the vicar's manſe, which Relief cori- 

was diſcharged to be feued out by the act of parliament 1563, and — 
being now deſigned and evicted by the miniſter for his glebe,; the 232 
Lords, nevertheleſs, allowed him his relief off the other poſſeſſors of gib. 
kirk lands in the pariſh, and this altho' his feu was not confirmed till 
the year 1565, tho granted in anno 1 562. Durie, 12th February 163 5, 
Cock contra pariſhioners of Auchtergovan. ---- In the fame cauſe, one 
of the poſſeſſors holding his lands now of a college, to which they 
were mortified before the act 202, parl. 1 594, which appoints relief, and 
ſo ſeeming to ceaſe to be kirk lands ; yet the Lords found, That 
ſuch lands ceaſe not to be kirk lands, and therefore that they ought to 
pay for relief. Durie, ibid. | ED or ; 


n . yy 1 - - — — 
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Grounds and Warrants. 


N a reduction of a decreet, the Lords found, That the defender jrecutions 
Vas not obliged to produce the execution of his ſummons at the di- and other 
ſtance of fourteen years. Colvil, February 1583, Gordon contra ncceſſary after 
. Id. Glenkindie. After twenty years parties are not bound to pro- twenty years, 
duce the warrants of their decreets, which uſe to be left in the clerks  - 
hands, viz. ſummons, executions, ſupplement and execution thereof, 
charge to enter heir, &c. and therefore, in a reduction and improba- 
tion, certification was only ſuſtained againſt the woo of a decreet, 
and not againſt the warrants. Stair, 18th February 1675, Brown 
contra Home. Certification in a reduction and improbatian cannot 
$ againſt warrants after twenty years, unleſs it be offered to be pro- 
ved by the defender's oath, that they are ſtill extant, and kept up by 
him. Fountainhall, 2oth June 1706, Strachan contra creditors of 
Edzel. Found, That after a long interval of time (in the preſent 
caſe it was fifty ſeven years) a _— could not be urged to produce 
the warrants of his compriſing. Durie, 19th July 16431, Earl King- 
horn contra Strang. -— In an improbation of a compriſing, the defen- 
der was obliged to produce the executions and warrants of it, tho it 
was twenty years fince its date, becauſe the clerk in this caſe is a pri- 
vate perſon named by himſelf, for whom he is bound to anſwer, and 
from whom he may take up the warrants. Durie, 24th March 1632, 
Ruſſel contra Dick. The want of the execution of the denouncia- 
tion of a compriſing, is not good to annul the compriſing after twenty 
eight years. Durie, 7th July 1636, Nicolſon contra Burnet. ---- In 
a reduction and improbation an appriſing being produced, the Lords re- 
fuſed certification againſt the letters and executions of the appriſing af- 
ter ſo long time, the appriſing ts anno 1621, and the proceſs 
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Grounds and Warrants. 


of reduction not raiſed till the year 1650. Dirleton, 16th, Stair, 2oth, 
Newbyth, 20th November 1666, Blackwood contra Purvis. ---- The 
Lords found, That po/? lougum tempus the executions of a compriſing 

needed not be produced in an improbation, they being ſet down in the 
decreet, fince no leſs than thirty years had paſt before improbation was 
raiſed. Gosford, 19th February 1669, Swan contra Burnet, ---- In an 
improbation of a compriſing, the Lords aſſoilzied from the production 
of the executions, letters and claim of appriſing, becauſe the decreet 
was produced, being no leſs than thirty fix years old, and the appriſer 
in poſſeſſion by virtue of it; but found, That the bonds and other 
grounds of debt on which it was led, ought to be produced. Foun- 
tainhall, 14th November 1678, Dalmahoy contra Ainſly. ---- There 
was found no neceſſity to produce letters of appriſing or execution 
thereupon, being of an old date; but it was found neceſſary to inſtruc 
the debts whereupon the appriſing proceeded, any time within the 
long preſcription. Stair, 11th February 1681, Kennoway contra Craw- 


for d. 


Ecneral and IN a reduction and improbation of a decreet of conſtituti „ 
ſpecial charges. one as charged in general to enter heir, and of an adjudication following 


o OY „r * — * 8 " \ * * 
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thereon, the Lords refuſed to grant certification againſt the general 
charge and executions thereof after twenty years. Forbes, 2oth Fe- 
bruary 1713, Moriſon contra Earl of Leven. ---- The want of a ſpecial 
charge even after twenty years, ſufficient to cut off accumulations of an 
adjudication, 8th July 1724, M*Brair contra Maxwell. The want 
of the executions of general and ſpecial charges, after twenty years, 
zs no nullity or ground of reduction. 26th November 1725, conipe- 
tition Sir William Cockburn with the creditors of Calderwood, 


Warning atid In a reduction of a decreet of removing, the Lords refuſed to reduce 


for not production of the warning and precept whereon decreet had 
followed, as being in re antiqua, viz. ſixteen or eighteen years before. 
Colvil, 10th December 1 577, Forreſter provoſt of Stirling contra Ld. 
of Jarden. --— Otherwiſe, where it was but ſeven years. Haddington, 
5th December 1610, Robertſon contra Moſcrop. 


THz Lords found, That an executor-dative is not bound to produce 
the edit whereupon the decreet-dative proceeded ; and that the not 
recording of the teſtament-dative in the commiſſaries regiſter could be no 
ground for improving the teſtament, ſince it was not the executor's 
Fringe but the clerk's. Newbyth, 2d February 1668, Ker contra 

ringle. 


* 


Procuratry A PROCURATORY for uſing an order of redemption, is a ground 
foruling nor- and not a warrant, and therefore muſt be produced in a reduction and 


derofredemp- 


improbation, even after twenty years. Harcus, ( Improbation and Re- 
duction) January 1683, Bogil contre William Anderſon. 


Compriſing, FounD, That compriſings, whereupon ſaſines and infeftments were 


exped, could not be decerned to make no faith for not production, 

ſeeing they remained at the ſignet for the warrant of the ſeal the time 
of expeding the ſignature for infeftment; and ſo the party could not 
be bound to produce the fame; But if no infeftment had followed on 


- 
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the compriſing, they found, That it behoved to be produced, becauſe 
it was to be preſumed in the defender's own hands. Durie, Spotiſ- 
wood, ( Improbation) ult, February 1628, Earl Nitliſdale contra Ld: 
Weſtraw. But thereafter this being proponed in another cauſe; the — 
Lords refuſed to give anſwer upon the general, but ſuperſeded till pro . 
duction came to be ſatisfied; at which time they declared they wonld — - 
confider what compriſings ſhould be produced, and what not. Spo- 
tiſwood, (Inprobation) 6th July 1631, Lord Chancellor contra his 
vaſſals of Rattary. ---- Certification is not fuſtained againſt an appriſing, 
jf the infeftment thereupon be produced. Stair, 20th January 1665, 
Little contra E. Nithſdale. ---- Before the year 1626, appriſings were 
left at the grent ſeal, as the warrants of infeftment following thereupon; 
and therefore charter and ſaſine upon an appriſing, dated before the 
1626, ſuſtained, and certification refuſed to be granted for not produ- 
ction of the appriſing. Stair, 29th July 1680, Ld. of Strowan contra 
Marquis of Athole. ---- The like. January 1722, Sinclair contre 
Earl Broadalbin, N 1 . 1 | 


Tur Lords found a defender in a reduction and improbation was To 1 


not obliged to produce any other grounds and warrants of the decreet a decreet, che 
craved to be reduced, but only ſuch as had been his own proper evi- bound o 


ound only to 


dents and writs produced by himſelf in modum tituli, or otherwiſe ; produce the 
as for inſtance, if I obtain a decreet on a bond, if that decreet be after- 8992ds and 


warrants thae 


wards quarrelled in a reduction, Iam bound to produce that bond, elſe the belong to him- 


purſuer will get certification againſt it; but if they be writs, by which ſelf. 

I proved the paſſive titles on the defender, or by which I proved he act- 

ed as tutor, (as in this caſe) and which I recovered out of third parties 

hands, I am not bound to uce theſe, when you call for them 

in a reduction of the decreet. Fountainhall, 2d February 1693, Irvine 
contra Graham. | 


CERTIFICATION was even refuſed againſt a decreet of an inferior Decreet of 
court pronounced above eight ſcore of years ago, a charter of appriſing 2 i*fcriot 
following thereupon, and infeftment being produced, the decreet falling 
to be in the clerk's hands; and tho' the ought regularly to con- 
deſcend upon the date, yet that could not be required poſt tantum tem- 
foris, Stair, 29th July 1680, Ld. Strowan contra Marquis of Athole. 


Tur heir of a family, in a reduction of a bond of proviſion grant- A bond fe. 
ed to a younger ſon, having obtained the ſame to be found extinguiſh- durch if ir 


given i 


ed by ſatisfaction, and craving it to be delivered up to him; the Lords up to the pur- 

conſidered, that where a writ is declared falſe, ordain it to be can- fuer, or * ata 

celled in their own nce ; but when it is only found null, tis ſuffi- naps 

cient if it ly in the clerk's hands, as a warrant for the decreet; tho 

thereby the decreet lies open to be challenged for forty years, by a re- 

_ duction reductive: And fo the Lords refuſed the defire of the bill, 
Fountainhall, 29th June 1699, Earl of Northeſk contra Ld. Finhaven. 
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Heir purſu- AN action of ſpuilzie was ſuſtained at the inſtance of an heir 
= _—_” tho' the goods ſpuilzied were moveable, becauſe year and day 
| was paſt, and the action not purſued by the executor. Maitland, 
| March 1557, Ld. Collington contra Johnſton, 3 | 


Heirsineereſt FouNnD, That the defunct's heir has intereſt to improve the nomi- 


in the move nation of an irreſponſal executor in a teſtament, becauſe, if the move- 


ables. ables be embazled, the debts will fall upon the heir. Haddington, 


28th January 1609, Wood coutra Lady Bonitoun. 


Reliel - FouND, That the heir ſhould have his relief off the executor of all 
mong heirs. moveable bonds, and the executor ſhould be relieved by the heir of all 
ſuch as are heritable. Durie, Spotiſwood, (Executor) zoth July 1640, 

Ld. Carnouſie contra Meldrum. Where a defunct's ſucceſſion ſplits, 

and he comes to be repreſented by two different heirs of line, which 

may happen in many caſes, the heirs have no total relief one againſt a- 

nother, but only in proportion to the ſubjects they ſucceed to: And 

therefore an heir having made up titles to a part of his father's eſtate, 

and his ſiſter, after his deceaſe, having made up titles to what remained 


in hereditate jacente of the father, neglecting her brother's ſucceſſion, 


as being overcharged with debt ; in a queſtion betwixt her and her bro- 
ther's creditors, with reſpect to a bond of proviſion granted to her by 
her father, upon which ſhe was a preferable creditor; the Lords found, 
That ſhe could not draw the whole out of her brother's eſtate, but 
proportionally out of both, as well that part ſhe ſucceeded to, as the 


rt that her brother ſucceeded to. 3d February 1736, Ker contra 
homſon. ----A man dying, left a daughter of one marriage, and a ſon 


and daughter of another; the ſon, making up titles to a part of the 


eſtate, died alſo ; his full fiſter entred heir to him in that part, and ſhe | 


and her half-ſiſter made up titles to the remainder, as heirs-portioners 

to the father; it was found, That the relief of the father's debt, betwixt 
his two daughters, ought not to be equal, tho' heirs-portioners, but in 
proportion to the reſpective parts to which they ſucceeded, whether im- 
 mediately to the father, or mediately by repreſenting the brother, 
Stair, Gosford, xoth June 1673, White contra White. ---- In a pro- 
| ceſs at the inſtance of two 1 againſt the zd, for payment 
of a debt due to them by the defunct, „ingulari titulo; the Lords ſu- 


ſtained this defence, That the debt was extinguiſhed by confuſion for 


two third parts, to which they ſucceeded as heirs-portioners, but re- 


pelled the defence as to the other third part. Bruce MS. 12th July 
1716, Wrights contra Smiths. An heir- male evicting the eſtate from 
the heirs of line, who had entred, and, upon the faith that the eſtate 
was their own, had paid ſeveral debts, the queſtion occurred, if relief 
was competent to them againſt the heir-male. It was pled for them, 


that he ought to be ultimately liable who enjoyed the defunct's eſtate, 


ſeeing it is moſt rational, that the defunct's debts ſhould be paid out of 
his effects; upon this footing ſtands the relief betwixt the heir and ex- 
ecutor: The Lords found no relief competent. 12th July 22 
—] = Maxwel 


HEIR and EXECUTOR. 
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nue their predeceſſor's poſſeſſion, _ where that apparency is cut off, 
| | 3 
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__ Heir apparent. 257 
Maxwell of Monreith contra Houſton: of Calderhall. N. B. This 


was reverſed by the houſe of peers. 


WHETHER the heir 1s at all liable to aliment the defunct's fami- . — _ heir 
ly till next term after his deceaſe, was ſuperſeded till diligence ſhould the relict 2 5 
be done againſt the moveables. Stair, 20th December 1662, Lady limene till che 

| | — 


Tarſappy contra Ld. of Tarſappy. 
WHO ts hei r, who executor. See Succeſſion, 


WHAT rights go 70 the heir, what to the executor. See Heri 


table and moveable. | | 


WHAT go to heirs and againſt them. See Perſonal and tranſs 


milſible. | 


NO diſcuſſion betwixt heir and executor. See Diſcuſſion, 


HEIR apparent. 
OUND, That an _—_—_ heir, tho' he cannot remove tenants, Apparent 
yet he may defend them in a removing purſued by another, hcircnridledeo 
Gilmour, 1 5th December 1664, Inglis contra Kellie.---The like, Hope, — 
(Heir) Durie, 19th January 1627, Ld. Roſlin contra tenants. Goſ poſſeſſion, and 
ford, 12th November -1669, Ld. Ardkinglaſs contra Ld. Glencardel. * #24, tho 


k | * not to purſue, 
In a reduction of a feu, ob non ſolutum canonem, found, That the . 


apparent heir might be allowed to purge at the bar, tho' not infeft. 
| Newbyth, 26th June 1666, Ld. Wedderburn contra King. An ap- 
parent heir was found to have right to continue his predeceſſor's poſleſ- 


ſion, notwithſtanding of a diſpoſition and infeftment from the defunct, 
which is a good foundation for a proceſs of removing, but cannot en- 


title the diſponee to turn the granter, or his apparent heir out of poſ- 


ſeſſion brevi manu. Fountainhall, 24th June 1698, Sir Robert Home 


of Renton contra Sir Patrick Home. 


Ix a competition betwixt an heir-male and an heir of line for the Competition 
preſent poſſeſſion, the heir-male having attained the natural poſſefſi- pour the pot 
on, and the heir of line being out of the kingdom, but writing a a 
letter to a party to continue the predeceſſor's poſſeſſion by virtue 
whereof ſhe attained poſſeſſion of a part of the eſtate, and the heir- 
male of the reſt; the Lords inclined to ſequeſter the rents during 
the dependence, and till the event of the heir-male's reduction, and 
ſo would give neither of them the prerogative of poſſeſſion in the in- 
terim, till it were known on whoſe fide the right lay. Fountain- 
hall, x1th January 1712, Lord and Lady Hawley contra Earl Dal- 
houſie. The Lords found the apparent heir of the inveſtitures was 
entitled to continue his predeceſfor's poſſeſſion, notwithſtanding the de- 
funct, by a perſonal deed, had made a ſettlement of his eſtate to others, 
for whom it was contended, tho commonly apparent heirs may conti- | 
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Heir apparent. 


poſſeſſion, ſecundum tabulas, and there's good ground in equity as well 

as law, guia fruſtra petit quod mox eſt reſtituturus; which was repelled, 

n reſpect. that a diſpoſition is no title 'for poſſeſſion, except in conſe- 
quence of infeftment, tho containing procuratory and precept ; and 
in the preſent caſe, where there was neither procuratory nor precept, 
the diſpoſition could import nothing but a mere perſonal obligation upon 
the heir of inveſtiture, to denude in favours of the diſponee, which was 


and while he ſhould be obliged to make up his titles and diſpone. 


E : 


— ander Reid of Barra, 


e mak ol Tur Lords refuſed to ſuſtain action of mails and duties againſt te- 
rents ? nants at the inſtance of an apparent heir not infeft, altho' the tenants 
pretended no right. But the purſuer offering to find caution to make 


the farms forthcoming to all parties having intereſt, becauſe the tenants 


bruary, Spotiſwood, (Heirs) 26th February 1633, Oliphant contra his 
tenants. ---- The like. Auchinleck, (Air) 29th February 1628, Roſs 
contra his tenants. ---- The tenants of a hæreditas jacens may ſafely pay 
to the apparent heir, tho' he cannot purſue them, unleſs they have once 
acknowledge him by payment ; and therefore the bygone rents can 
be arreſted for the debts of the apparent heir, and the decreet of forth- 
coming will ſtand effectual, tho' the apparent heir die without entring. 
Gilmour, 13th February 1664, Weir contra Drummond. ---- Rents 
of the eſtate unuplifted by the apparent heir, belong to his execu- 
tors, and remain not in hæreditate jacente. Stair, 7th July 1681, 
M Brair contra But upon a review, the Lords were clear to 


ties were in hæreditate jacente of the laſt vaſſal dying infeft in the lands, 


was extracted, they contented themſelves to explain and clog it thus, 
That in the competition of debts due by the defunct laſt infeft, and 
diebts of the apparent heir, the mails and duties ſhould be liable primo 
loco, to ſatisfy the former, which explanation ſerved the purſuer's pur- 

e for extinguiſhing an appriſing led upon debts due by the defunct laſt 

infeft. Fountainhall, 2oth, Harcus, (Airs) Falconer, 22d Novem- 

ber 1683, M*Brair of Netherwood contra Rome. Found, That the 


to mails and duties of lands, or to annualrent of heritable bonds reſting 
unuplifted the time of the apparent heir's deceaſe, tho' payment made 
to apparent heirs will exoner tenants. And it came not to be debated 
here, if the apparent heir's executors would be liable to reſtore what 
was unconſumed of that which he uplifted. Harcus (Airs) 
February 1688, Balgon contra James Hay.---- The Lords found an 
apparent heir may purſue for tiend-duties, whereof his predeceſſor 
died in poſſeſſion, ſeeing the decreet will ſecure the debitors. Harcus, 
(Airs) March 1685, Ld. Wedderburn contra Ld. Longforma- 
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— — * 7 
ToOgans — — 
3 k _ > 
q Lt boa «i 


ples; for tho' tenants, paying their rents toan apparent heir, are excuſed, 


even, by a perſonal deed, all the privileges of it fall to the ground. hes 


cordingly, in ſimilar caſes, the Lords have alwiſe been in uſe to give 


perfectly conſiſtent with the apparent heir's poſſeſſing the ſubject, ay 
18th July 1727, Sir Alexander Ogilvie of Forglin contra Sir Alex- 


might become inſolvent, this offer was ſuſtained. Durie, 19th Fe- 


alter this interlocutor, and to find, That all unuplifted mails and du- 


to be carried by the heir, connecting his titles with him by infeftment ; 
but being loth expreſly to reſcind that interlocutor, upon which an act 


executors or aſſignies of apparent heirs, dying unenter'd, have no right 


cus. The author obſerves, That this deciſion is not agreeable to princi- 


yet | 


} 
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Heir apparent. 


359 


yet the apparent heir having no title in his perſon, ſhould have nothing 
but his aliment, and therefore cannot tranſmit the rents to his execu- 
tors; and in a competition, the heir ſerving to the defunct laſt infeft, 
will be preferable to the creditors of the heir dying in apparency, not 
being creditors for his aliment, as he ſays, was found, January 
1683, Ballantyne contra James Bonar's relict. | | 


Tux privilege competent to apparent heirs by act 1695, to ſell the Apparene 


predeceſſor's eſtate at a publick roup, found competent, notwithſtand- 


the debts of his predeceſſor. 28th February 1733, Blair contra 
Stewart. | | | = ET. 


Redemption of appriſings from apparent heirs. 


Tux power of redemption from the apparent heir, purchaſing in ex- 
pired appriſings, competent by act 1661 C. 62 to the poſterior appri- 
ſers, was extended alſo in favours of the perſonal creditors. Stair, I Ith, 
Gosford, 21ſt July 1671, Maxwell cantra Maxwell. Stair, Gosford, 


gth January 1677, Hay contra Gregory. But one having grant- 


ed bonds of proviſion to his children, after the expiring of an adju- 
dication upon his eſtate, the adjudication purchaſed in by the apparent 
heir was not found redeemable by the children. Harcus, (Contracts of 
marriage) 31ſt January 1682, Naſmyth of Poſſo contra his brothers. 
THis privilege extended againſt apparent heirs purchaſing in ſuch 
rights during their predeceſſor's lifetime. ' Stair, Gosford, 19th June 
1068, Burnet contra Naſmyth. Harcus, (Comprifings) Janua- 
ry 168 5, Sinclair contra Sinclair. 1 
AN apparent heir having acquired a diſpoſition of his predeceſ- 
ſor's lands from one having right thereto by an expired appriſing; the 
Lords found the lands redeemable by his father's other creditors within 


ten years, as if he had acquired right to the appriſing. Harcus, (Com- 


priſings) February 1687, Fiſs and Livingſton contra Cu- 
ningham of Barns. TEES 5 


AN appriſing led, both againſt principal and cautioner, purchaſed 
in by the apparent heir of the principal debitor, was found redeemable 


by the creditors of the cautioner, ſo far as it reſpected the cautioner's 
eſtate, for the ſums paid therefor, tho it was not, in the preciſe terms 
of the act, an appriſing of his predeceſſor's eſtate. Gosford, 18th, 
Stair, 22d February 1671, Dunbar contra Dick. EG. 
 APPRISINGS acquired by apparent heirs gratuitouſly are redeemable 
from them within the ten years, for the full ſums contained therein. 
Stair, 13th Febr 1673, Maxwel contra Maxwell. ----- The like. 
Stair, 19th July 1681 » Monro contra Gordonſton, ---= The like, Goſ- 
ford, gth July 1673, Campbell contra Campbell. 
In a queſtion, whether an apparent heir, buying in a compriſing 
within the legal, can be obliged by act of pailiament 1667, to take the 
money he gave for it? The ratio dubitandi was, That the act makes 


mention of expired appriſings only, and during the currency of the le- 
gal, the other creditors have the ordinary remedy to redeem within the 


legal, ſo that there was no need of this extraordinary one; yet the 
Lords, for ſecuring creditors, found it all one caſe; whether the appax 
| | ä | rent 


eir's privilege 
| ; | of ſelling hi 
ing the purſuer had behaved as heir, and become thereby liable to all — 
ſtate at a pu- 
blick — 
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Heir apparent. 
rent heir bought within the legal or after. Fountainhall, 26th Febru- 

168 5, Campbell contra Campbell of Auchinbreck.— The like. 
Stair, 21ſt July 1671, Maxwell contra Maxwell. 

Tuls act not extended againſt the huſband of the apparent heir. 
Stair, 21ſt February 1673, Richardſon contra Lamount. Fountain- 
hall, 29th June 1700, Borthwick contra Earl of Winton. ---- Unlets 
the right acquired, tho' in the huſband's name, is to the wife's be- 
| hoof, or acquired by her means and money, or the eaſe granted upon 
account of her propinquity of blood. Stair, 13th June 1674, Ri- 
chardſon contra Palmer, Stair, 15th January 1679, M<Dougal contra 

Guthrie, 15 | | | | | ; 


from the apparent heir who acquired the fame, while he was only a 


1675: MLurg contra Gordon, FEE 3 5 
Tx power of redeeming appriſings bought in by apparent heirs, 
is competent only to creditors, not to the debitor himſelf. Stair, 3d 
December 1680, Naſmyth contra Naſmyth. is | 
AN appriſing of the defunct's eſtate, purchaſed in by the heir of 
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lands; tho it was pled, 170, That the act concerns only appriſings of 
lands, to which the purchaſer may ſucceed as heir. 2d, That the act is 


Baillie of Torwoodhead contra — of Edward Ruthven. 

IN a queſtion from what time the ten years allowed for redeeming an 
appriſing purchaſed by an apparent heir, commences, whether from 
the date of his diſpoſition, (which the act of Parliament 1661 expreſ- 
iy appoints) or of his own and predeceſſor's creditors, their knowledge 
of his acquiſition ? Or, 3dly, If at leaſt from the date of his infett- 
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the firſt of theſe being evident, the heir needing only conceal his diſpo- 


Lords, after a ſolemn hearing in preſence, found the meaning of the 
act, (tho the words do not go along) to be from the completing his 
acquiſition, by taking infeftment, or charging the ſuperior to enter 
him, or ſome other ſolemn and publick deed, whereby it may become 
notour. This extenſion of of the act is obſerved by the author to have 
been approved of by all men, as juſt and equitable. Fountainhall, 
Falconer, 2oth November, Home, December 1683, Mow 
contra Craw. + 3 


randum. 
FF entitled to heirſhip-moveables without a ſervice? See Service 
and confirmation. Nite | 
WHAT attions may be purſued by an apparent heir? See Title to 
purſue. 8 5 55 5 
WHAT carried by eſcheat of an apparent heir? See Eſcbeat. 


WHAT deeds infer the paſſive titles? See Paſſive Title 
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HEIR 


AN appriſing of a predeceſſorꝰs eſtate, Was not found redeemable | 


' ſecond brother, and not apparent heir, Stair, Gosford, 17th February 


line, found redeemable by the heir of entail, who ſucceeded to the 


in favours of creditors only. Harcus, (Compri/ings) March 1686, 


ment regiſtred, after which they may know it? The inconveniency of - 


- ſition till the ten years be elapſed, which is to elude the law; the 


As exbibitim ad deliberandum; See Exhibition ad delibe- 


MY. Pm. 
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Heir cum beneficio. 
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IE Fl R apparent three years in poſeſſim. See Paſſive title, 
COMPARE creditors of a defuntt, | 


| 3 ; . 8 
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HEIR cum beneficio, 
4 H EIR 8 have the privilege to enter upon inventary within year Thea 1055 


and day of the act, tho' the predeceſſor be dead long before. if i r- 
Dalrymple, 31ſt July 1699, Dick contra Sit John Erſkine, | 4 


An heritor, who died ſeveral years ago, leaving an eldeſt ſon who This ws 


ſurvived him ſeven years, and died unentered, and then the next ſon lege compe- 4 
offering to ſerve heir to the father cum beneficto inventarii, altho' it was parent heir 
alledged for the father's creditors, That the act of parliament 1695, al- after death of 
lows only that benefit within the year of deliberation, whereas many e — 
years had now elapſed ſince the death of him who died laſt veſt and 

leaſed; yet the Lords found, That ſecond or poſterior apparent heirs 

have a year of deliberation, tho? the firſt had ſuffered it to expire with- 

out ſerving, and therefore allowed the ſervice, cum beneficio, to go on; 


Fountainhall, 1ſt February 1704, Bruce contra Earl of Southeſk, . 


Ir being vbjefted againſt one who had entered cum beneficio, That Form of | 
he could not enjoy the benefit of an inventary, becauſe his ſervice, as _ 5 
heir, was without the year and day after the defunct's deceaſe; altho 
the inventary was made up within the year; which laſt is indeed all 
that the act of parliament 1695 ſeems to require; the Lords repelled 
the objection. Fountainhall, Forbes, 11th February 1708, M*Kay 
contra Sinclair. ---- In the fame cauſe, it being further objected againſt 
the heir's having the benefit of an inventary, Imo, That his inven- 
tary contained lands in one ſhire, and yet it was made up before the 
ſheriff-clerk of another ſhire, contrary to the ſaid act o liament 
1695. 2do, That the inventary gave up a ſum owing to the defun& 
only in cumulo, whereas the act requires, that it ſhould be full and par- 
ticular as to the debts to which the heir is to ſucceed, without which 
ſpecial condeſcendence, it is eaſy for any heir to elude the law; the 
Lords thought that this being a correctory law, it ought to be ſtrictly 
interpreted, being much abuſed by heirs; they therefore ſuſtained 
the objections, and found the heir ſimply liable for the debt. Foun- 
tainhall, Forbes, ibid. The Lords found the benefit of an inventary 
not competent to a party who gave up inventaries after the ſervice, tho 
within the annus deliberandi, and before he had any intromiſſion, or 
was cited by any creditor, or infeft upon the ſervice. Forbes, 19th 
February 1709, Campbell contra Campbell | AE 


Ax heir cum beneficio, as he may pay primo venienti, ſo he may. May pay 
grant heritable bonds in ſecurity, tho the effect be to prefer theſe cre- primo veniemi - 
ditors to the other creditors of the defunct. June 1733, Veitch | 
contra Young and Burn. | | 
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Heir cum beneficio. 


» 


Muſt pay or THE creditor of a defunct whoſe heir was ſerved cum beneficto, of- 


aſſign, fering to adjudge the eſtate, and the heir offering to aſſign ; the Lords 


found, That an heir ſerved cum beneficio may offer an aſſignation to 
the inventary, as an executor may; and that the creditor is obliged to 
accept of it, and fo ſtop the adjudication. Fountainhall, 11th Janu- 
ary 1711, Lord and Lady Ormiſton contra Hamilton. ---- An heir of 
line ſerved cum beneficio, having no intromiſſion with the defunct's e- 
ſtate but what was exhauſted. by payment of preferable debts, and be- 
ing debarred from the reſt by a competition for preference with the 
heir-male ; was decerned to aſſign the inventary to the defunct's cre- 


ditor, to pay the debt due to him. Forbes, 8th November 1712, 


Vint contra Lord and Lady Hawley. ---- An heir cum beneficio muſt 
pay or aſſign the inventary ; and it is not ſufficient that he offers to ac- 


compt for the value of the ſubject. 12th February 1731, Johnſton 


contra Strachan, 


Creditors pre- A heir entring cum beneficio inventarii, the creditors are not brought 
ding to their in pari paſſu, but according to their diligence, as in ordinary caſes, 
diligence, Home, 4th July 1724, Scot contra Burnet of Leyes. An heir cum 


beneficio having aſcertained the value of the inventary by a proceſs, the 


creditors of the defunct took decreets againſt him one after another, in 
the following general terms, finding him liable to the extent of the 
value of the inventary, and decerning againſt him ſecundum wires in- 
ventarii.” And they being all called in a multiple-poinding, the 
Lords found, That the priority of citation or decreet gives no prefe- 
rence, but the whole fibjec being in medio, the creditors muſt be 


ranked according to their diligences affecting the ſubject : In this caſe, 


the Lords could not find otherwiſe, becauſe there was no decreet taken 
againſt the heir for a liquid ſum, but only a decerniture to pay /ecun- 
; 85 vires inventarit, which was no better than a decreet cognitionis 
cauſa ; but it would admit of a different conſideration had decreets been 


taken againſt the heir, obliging him perſonally to pay the ſums there- 


in mentioned, upon the medium, that he had in his hands of the value 
of the inventary ſufficient to anſwer their claims. Such decreets, with 


regard to other creditors afterwards putting in their claim, would be e- 
quivalent to payment: The heir would be allowed to ſtate theſe prior 
decreets as articles of exhauſtion, for what in all events one muſt pay 


may be held as payment with regard to third parties. 28th Novem- 
ber 1738, competition creditors of Crichen. | | 


If the ſubje® AN heir entring cum beneficio, brought a proceſs againſt his predeceſ- 
3 te ſor's creditors, for aſcertaining the value of the eſtate to be proved by 
— n witneſſes; concluding, that the eſtate might be declared to belong to 
proved value? the purſuer, and to be free and diſburdened of the predeceſſor's debts, 
upon payment to the creditors of the proved value. It was yielded by 
the creditors, that in a perſonal action againſt the heir upon the paſſive 
titles, he is no further liable than in valorem, becauſe ſo ſays the act of 
parliament. But they contended, that as they had their option to inſiſt 


—__y againſt the heir, or to make their debts real upon the eſtate ; 


if they choſe the laſt, there was nothing in the act to bar them from 


making the beſt of their debitor's effects, by dividing the ſubject among 
themſelves, after they had made it their own by legal diligence, or by 

| diſpoſing of it at a publick roup, and dividing the price. The on 
| | notwith- 
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notwithſtanding ſuſtained proceſs, and decerned in terms of the libel. 
6th July 1733, Gray contra MAul. This was in the caſe of perſonal 
creditors. ---- And the like proceſs having been brought againſt real 


creditors infeft during the predeceſſor's life, who on the other hand 


brought a proceſs of ſale of the eſtate upon the ſtatute 1681 z and it 


being further pled for them, That there was no law to oblige them to 
quit their property, otherwiſe than upon full payment; yet it was car- 
ried by the preſident's caſting vote, that the creditors had no right to 
bring the eſtate to a ſale, and that the heir was liable only for the value 


of the eſtate, as it ſhould be proved. 17th February 1736, Murray con- 


tra creditors of Pilmuir. But thereafter in another caſe; upon a ſolemn 

leading in preſence, the Lords altered, and found, That the creditors 
— right to bring the eſtate to a ſale, and are not bound to accept 
of the value from the heir cum bengſicio. 12th July 1738, heirs of 
Strachan of Glenkindy contra his creditors. | bo Re) 


Ax heir entring cum beneficio inventarii to an eſtate overburdened If he muſt ac 


with debt, but having afterwards, by induſtry, conſiderably improved — 


the ſame, diſponed a part for payment of a preferable creditor, more makes of the 
than equivalent to the original value of the inventary. Being thereafter ſubject 


attacked by other creditors, the queſtion aroſe, If he muſt be liable ac- 
cording to the preſent worth of the ſubject, or only for what it was 
at his entry? It was pled for the heir, That he was not Zruſtee, 
but proprietar ; that the creditors had no real intereſt in the ſubject of 
the inventary ; that the inventary was only defign'd as a method to fix 
a certain value, beyond which the heir ſhould not be liable; and ac- 
cordingly, that if at any time the heir made this value forthcoming to 
the creditors, he was at liberty to make of the eſtate what he would. 


It was added, That were this otherwiſe, it would put an effeQual ſtop 
to the induſtry and improvements of heirs who enter by inventary, ſince 


no man will readily plant where another is to reap. The Lords, not- 
withſtanding, found the heir liable to accompt according to the preſent 
value. 6th July 1727, Aikenhead contra Ruſſel. | 


t for the 
s he 


HrIR cum beneficio getting eaſes from ſome creditors, is obliged to Muſt commu- 


communicate theſe eaſes to the reſt, - 
head contra Ruſſel. 55 


ms * 2 1 — - 2 
— 
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| December I725, Aiken; nicate caſes, 


N caſe of heirs portioners, altho' the relief be payable only to the wh fats to 
eldeſt, yet the Lords found, That the ſame is to be communicated the eldeſt as a 
to the reſt. Balfour, (Relief) 26th February 1623, Fenton contra? tun? 


heirs of Dirleton. In a queſtion amongſt heirs portioners, Whether 


the heirſhip moveables go as a præcipuum to the eldeſt, or divide 


among all? the Lords found, The eldeſt ſiſter can only draw her ſhare; 


16th January 1725, executors of Lady Garnkirk contra Gray. 
The Lords found, That a meſſuage ought to be divided among heirs 


pPortioners, if it may be equally done, otherwiſe that it falls to _ el- 
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364 Heirſhip 


deft, who muſt fatisfy the reſt for their proportions. Gosford, 2d 
December 1669, Carrober contra Sibbald. -— Found, That a country 
manfion-houſe belonging to heirs portioners, has no privilege, (as for- 
talices, &c. have, which belong to the eldeſt without diviſion, or pay- 
ing any equivalent to the reſt) but is diviſible among the heirs, 
Fountainhall, 12th November 1696, Hathorn contra Gordon, ---- 
A man who had a very ſmall land intereſt of five chalders of victual, 
leaving five daughters, and the eldeſt claiming the manſion-houſe jure 
præcipui & ratione primogeniture, there being other houſes for the 
tenants, tho' the manſion-houſe itſelf was ſcarce fit for an heritor to 
dwell in; the Lords found, That this being the principal meſſuage on 
the ground, it muſt belong to the eldeſt ger, without any equi- 
valent to the others in lieu thereof. Fountainhall, Dalrymple, Forbes, 
5th March 1707, Cowies contra Cowie. ---- The next queſtion being 
about a large orchyard adjoining to the houſe ; the Lords, after trial 
of the. extent and value thereof, firſt found, (toth June 1708,) That 
this yard muſt follow the houſe, and ſo belong to the eldeſt daughter 
jure primogenituræ; but being of a value far above what ſuch a houſe or 
ſmall heritage required, that the other ſiſters ought to get a recompence 
and ſatisfaction for their ſhare and proportion thereof. But thereafter 
the Lords alter'd the faid interlocutor, and found, That the whole 
orchyard not having been ſet for rent, belonged to the eldeſt ſiſter, 
without any recompence to be given by her to the reſt. Fountainhall, 
Forbes, 24th June 1708, inter coſdem. ---- What falls to the eldeſt 
Heir portioner as a præcipuum, with or without recompence to the 
filters, debated, but not determined. December 1730, Dunbar 
of Mochrum contra Lady Houſton, 0 : 


. e 


oveables. 


— 


Aden com- A SHERIFF, upon a brief of diviſion, having allocated lands to the el- 

* 4rvidun- Jer ſiſter, and a mill and mill- lands as an equivalent ſubject to the young- 

er; the Lords found, That theſe ſubjects being ſeparata tenementa, the 

two fiſters had an equal intereſt in each; but as the mill could not admit 

of a diviſion, nor be ſeparately poſſeſsd, they appointed the rents to be 

divided, and the half to pertain to the eldeſt ſiſter. Gosford, ad Decem- 

ber 1669, Carrober contra Sibbald. The like, with regard to nomina 
debitorum. Gosford, xt February 1670, Dundaſs contra Major Biggar. 


HE IRS fortioners liable in ſolidum, or only pro rata. See So- 
lidum & pro rata. 0 


RELIEF among heirs portioners. See Heir and Executor. 


ELDEST heir portioner has the cuſtody of the evidents. See 
Common intereſt. 7; | : | 


— .. 


* 


HEIRSHIP MOVEABLES. 
Wike move- THERE a defunct had ſeveral houſes, the Lords found, That 
ables are heir- VM it is not the furniture of the beſt houſe that belongs to the heir, 
8 but the beſt piece of the furniture of each houſe. Colvil, 10th No- 
vember 1575, Lord Drummond contra the Lady. - Heirſhip was 

F found to comprehend fix golden buttons, and if the defunct had any 
number of oxen, twas found, that the heirſhip was a yoke. OD 


9 
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Heirſhip Moveables. 


That the heir will get his heirſhip of ſteelbow oxen, if the defunct had 


no other oxen. Haddington, 4th November 1609; Boyd contra Ruſ- 
ſel. ---- The ſhell of a falt-pan was found not comprehended under 
heirſhip, but to belong to the executors. Haddington, 19th January 
1711, Reid contra Thomſon. ä 2 a 


No heirſhip was found due to the heir of a churchman, altho' a dig- Who intitled 


| nified clergyman, not being a prelate. Sinclair, 23d May 1542, Ld. 
Kincraig contra Aytons. ---- Found, That a parſon provided to a be- 


Rigg contra Mackenzie. 


to have heir- 
ſhip ? 1m, 
heir of a pre- 


nefice may have an heir. Hope, ¶ Heir Durie, 28th November 1623, Lñete. 


Hze1rsm1P found due to the heir of a baron who died infeft in 200, Of a 
lands, altho' they were otherwiſe diſpoſed of than to that heir. Sin- baron. 


clair, gth July 1543, Crawford and Sempel contra Crawford. --- The 
brocard, Semel baro ſemper baro, was repelled, unleſs it could be al- 


ledged, that the defunct died infeft. Hope, (Arr) December 


1619, Airly contra Menzies. Auchinleck, (Heir) 2d July 1629; 

contra — A ſon cannot be purſued upon the paſ- 
five title of behaving himſelf as heir, by intrometting with the heirſhip 
moveables where the father ceas'd to be 4270, by having had all his lands 
compriſed, and the legal expired before his death. Durie, 27th Ja- 
nuary 1636, . Straiton contra Chirnſide.— The like. Durie, 8th 
July 1628, Dunbar contra Leſlie. One dying infeft in an an- 
nualrent has heirſhip moveables ; for ſeeing an annualrent is a feudum, 
an annualrenter may be eſteemed a baro, as well as a petty feuer. Stair, 
19th! July 1664, Scrimzeour contra executors of Murray. The 


heir was found intitled to heirſhip moveables, becauſe the defunct died 
infeft in an annualrent, (tho' it was only a truſt) which made him 


. - baro, he never being denuded. Fountainhall, 21ſt November 1708; 


Jamieſon contra Waugh. ---- Heirſhip moveables cannot be where the 
_ defunct had only a diſpoſition without infeftment. Stair, 27th. Janu- 


ary 1666, Montgomery contra Stewart. Stair 22d, Dirleton, 23d 


December 1674, heirs portioners of Seton contra Seton. ---= The like; 


where he had an heritable bond without infeftment. Fountainhall, 


22d November 1698, Cumming contra Cumming. — A defunct's 


lady being an earl's daughter, and wife to a churchman, who afterwards 
became a biſhop, and having a bond, bearing infeftment in lands, tho 
not actually infeft thereon ; yet the Lords found none of theſe ſuffici- 


ent to give her heirſhip moveables, unleſs infeftment had followed on 
the bond. Fountainhall, 25th December 1695, Lord Kilmarnock con- 


tra Dutcheſs of Hamilton, ---- A man taking lands to himſelf in life- 
rent, and his daughter in fee, is no baron, and has no moveable heir- 
ſhip.  Dirleton, 1ſt February 1668, contra Scot.—— A 
man having purchaſed an eſtate, took the infeftments of the ſame 79 
himſelf and ſpouſe in conjunct: fee and liferent, and the heirs of the mar- 
riage in fee; which failing, to the longeſt liver of him and his ſpouſe, 
and their heirs and aſignies; there happened to be no heirs of the 


marriage, whereby the wife ſurviving fell to have right to the lands, in 


virtue of the faid proviſion ; but ſhe alſo dying without being ſerved 
heir of proviſion, it was queſtioned betwixt her heir and executor, Whe- 
ther ſhe could have heirſhip moveables? It was argued for the heir, 
That a conjun&-fee, in the perſon of a relict, has all the effects of a 
ſimple and abſolute fee, excepting the power of alienation, It was ar- 

| | r gued 
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ed on the other fide, That ſuch a conjunct- fee reſolves merely into 
a liferent, which is but a ſervitude ; and with reſpect to which, there 
neither can be an heir, nor heirſhip moveables. The Lords found no 
heirſhip moveables due. February 1730, Monro contra Monro. 
tio, Of a FounD, That a defunct's fon could not be liable paſſive for 
intrometting with the heirſhip goods; becauſe his father, tho' a bur- 
geſs, was not alledged to be an actual reſident, indwelling, or uſing 
trade, but only a honorary burgeſs. Durie, Spotiſwood, (Heirs) 8th 
July 1628, Dunbar contra Leſlie. The defunct being heir to an 
actual burgeſs, who might have entered when he pleaſed, and bore 
| ſtent in the town as a trafficking burgeſs; this was found a ſufficient 
qualification to make him be conſidered as a burgeſs to intitle his heir 
to heirſhip moveables. Fountainhall, 22d November 1698, Cumming 
contra Cumming. 8 | 


— 


In what caſes THE executors of a wife who predeceaſed her huſband, inſiſting 
nor claimable. for the defunct's ſhare of the goods in communion, the huſband cra- 
| ved deduction of the heirſhip moveables, which he alledged were he- 
ritable, and fell not under communion, anſwered, Heirſhip move- 

ables is not a nomen juris while the huſband is alive. The Lords found, 

the heirſhip moveables cannot be deduced. January 1727, 

Lindſay contra Carlyle. The contrary formerly found. Stair, Goſ- 

ford, 8th December 1668, Goodlet contra Nairne. | 


IF the heir may intromet with beirſhiþ without a ſervice? See 
Service and Confirmation. ä . | 


GENERAL, affienatiom, if preſumed to comprehend beirſpiþ 
moveables? See Preſumption. | | | 


— * — 


HERITABLE and MoveaBLE. 


FruBtus na- W OO Ds ripe for cutting at the time of the proprietar's death, 

1 whether they go to the heir or executor, debated, but not fi- 

mT” nally determined, the matter having been taken up by tranſaction. 
July 1730, Scot of Gala contra Hopepringle of Torſonce. 


| Bygones are AN heir ſerved found not to have right to purſue for blench-duties, 
Dore hing. which were owing to his father; but only for what fell due fince his 
duties. death. Durie, 16th February 1627, Lord Sempil contra Blair. 
2do, Feu- BYGONE feu-duties belong to the executor of the defunct's ſuperior. 
duties. Gosford, 24th, Stair, 28th January 1671, Kier contra Nicolſon. 
Dirleton, 17th February 1676, Waugh contra Jamieſon. ---- The ſame 
implied. Stair, Gosford, 11th July 1673, Faa contra Lord Balme- 
rino. But bygone feu-duties were found a burden upon the heir, 
for which he had no relief againſt the executor, ſeeing they do ariſe 
from the feu- contract, the terms whereof the heir only is liable to per- 
form. Home, 29th July 1718, Wilſon contra Bell and Grant. ---- 
But this ſeems, to — Sox tt ſome doubts: For, Imo, Bygone feu- 
duties go to the ſuperior's executor, upon no other footing than as 
A | move- 


_ Heritable and Moveable, 367 
moveable. 240, The executor is liable to implement the. feu- contract 
as well as the heir, Suppoſe the price 1s not paid, the executor will be 
liable to pay the ſame, tho' the benefit accrue to the heir alone; and 
there is no doubt the ſuperior may purſue the executor for bygone feu- 
duties. 370, The ſuperior is truly proprietar, in ſo far as the feu- 
duties extend, for he only gives away the property as to the ſuperplus 
rents: Therefore all intrometters with the rents are perſonally liable to 
the ſuperior, as intrometters with his rent, viz. the feu-duties. By- 

one feu- duties then in the hands of an intrometter, are truly a move- 
able ſubject, which muſt go to executors, and for which the executors. 
of the intrometter mult be liable. | 


Tx profits of all caſualties of ſuperiority; which require declara- 4, Caſusl. 


tor, are carried and implied in the ſuperiority, and therefore belong tics of ſuperi- 
only to the ſuperior's heir or ſingular ſucceſſor, until ſeparated by gift ority. 

to a donatar, or liquidated by a decreet of declarator, becauſe it is facul- ; 

zatis of the ſuperior, to lay hold of theſe caſualties or not at his plea- 

ſure; and as: almoſt all of them ariſe from feudal delicts, many ſupe- 

riors do not chooſe to take theſe rigorous advantages: Such a privilege 

therefore, which is mere facultatis, before exercing the fame by a gift 


or declarator, and which preſuppoſes no right eſtabliſhed in the ſupe- . 


rior's perſon, cannot deſcend to executors. Stair, Gosford, 11th Ju- 
ly 1673, Faa contra Lord Ralmerins. ---- The like. Haddington, alt. 
November 1609, Earl of Argyle contra Ld. Ardkinglas. Haddington, 
5h March 1611, Lord Douglas contra Crawford. It being pled; \ 
That a liferent-eſcheat having tradtum futuri temporis, belongs not to | 
the donatar's executor, even as to bygones before the donatar's death; 
_ unleſs they had been liquid, and eſtabliſhed in his life by ſentence, but 
the gift, and all following thereon, belongs to the heir; the Lords 
found, That the bygones of the liferent-eſcheat, preceeding the dona- 
tar's death, did belong to his executor, tho', in his life, he had obtain- 
ed no ſentence therefor. Gosford 24th, Stair, 28th January 1671, 
Keir contra Nicolſon. ---- The like. Durie, 18th February 1624, Ld. 
Culter contra Forbes. | 4 23-4 : 
ANNUALRENTS of a ſum in a bond, containing a ſubſtitution of 4%, Antuat- 


| heirs, falling due before the inſtitute's death, are zn bonis defuncti, and rents of a bond 


go to his executors, and are not carried by the ſubſtitution. Forbes, fubſitutich o 


26th January 1711, Lord Elibank contra McKenzie. ---- A ſubſequent heirs. 
ſheriff-depute cannot diſcharge a tine impos'd by his predeceſſor, ſeeing 

tit belongs to the predeceſſor and not to him. Fountainhall, 25th Ju- 

| ly 1680, £ contra 5 » = TW | | 


WHERE the order of redemption and declarator was after the wad- As — berita- 
e and move- 


ſetter's death, the wadſet ſums were found to belong to the heir, and able, foortes 
not to the executor, becauſe, as to heritable and moveable, ſubjects mortis inſpict- 
are conſidered as they are at the defunct's death; and in this caſe, at *. 

the death of the wadſetter, the wadſet was a ſubſiſting real right. Stair, 


18th June 1675, Ld. of Leyes contra Forbes; 


A Bop bearing a liquid ſum to be paid yearly as annualrent, for ilk Bond with 
hundred of a principal ſum, fo long as the ſum reſteth unpaid, will not a clauſe for an- 
make the bond heritable, and the ſum immoveable, unleſs it bear pro- fag bee, 
viſion of infeftment, or to pay, as well not infeft, as infeft. Hadding- | 
ton, 8th December 1610, Lawſon = Paterſon. ---- A bond bearing 

: 4 2: . X 
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Heritable and Moveable. 
a ſum tobe paid ata term, with ſo much for the annnualrent thereof 
from the time of the borrowing to the time of payment, and bearing 

no other clauſe of payment of annualrent thereafter, found not to be an 
| heritable bond, but to pertain to executors, and come under teſtament. 
Durie, 7th December 1627, Porteons contra Veitch and Hay.---- A 
bond bearing an obligation to pay 10 merks for each hundred, with the 
principal ſum at the term of payment, found to be an heritable bond, 
tho' it bore no clauſe of infeftment, and that an aſſignation thereof, 
made by the creditor, does not alter the nature of it, but that it ſtill 
remains heritable. Durie, 12th December 1627, Falconer contra heirs 
of Beatie.---- A bond bearing annualrent, tho' without clauſe of infeft- 
ment, is heritable, and preſtable by the heir of the debitor. Durie, 
penult. July 1630, Ld. Carnouſie contra Ld. Meldrum. 


AN executor found not liable to pay the annualrents of debts owing 
by the defunct, ariſing due after his deceaſe ; becauſe the executor can 
be no further liable than the defun& was, and he could not be liable 
for a debt not exiſting at the time of his deceaſe. Durie, 13th June 
1629, Inglis contra Fraſer. ---- But the contrary was afterwards found. 
Durie, 17th February 1632, Kinnaird contra Yeaman. Durie, 19th 
July 1637, Ld. Innerwick contra Lady Smeiton. ---- An annual pay- 
ment, as to terms after the debitor's death, was found a burden upon 
the heir, not the executor. Stair, 5th February 1663, Hill contra 
Maxwell. -A gift of liferent-cicheat falls to the heir of the donatar, 
and not to his executors, except as to bygones. Durie, 18th Februa- 
ry 1624, Ld. Coulter contra Forbes. | | | 


Rights hav- 
ing tractum 
temporis. 


\ 


Share of an THE Lords found a particular ſhare of the capital ſtock of the Afri- 
erb can company, due out of the equivalent, moveable, and legally affected, 
and carried by confirmation of the proprietar's executor-creditor, altho' 
every part of that ſtock was eſtabliſhed by charter and infeftment held 
| of the crown, for payment of a hogſhead of tobacco, and deſtin'd not 
G:þ to be uplifted, but according to the rules of the company. Forbes, 
25th July 1710, Murray contra Blackwood. ---- Ten ſhares of the old 
bank of Scotland having accrued to a lady during her marriage, the 
queſtion aroſe, after her deceaſe, Whether they belonged to her heirs, 
executors or huſband ? It was generally agreed, That the executors had 
no claim; if the ſubject was moveable before the act 1661, it behoved 
to go to the huſband, if heritable, it continued fo, for no alteration was 
introduced with reſpect to any heritable ſubject, ſave bonds bearing 
- annualrent allenarly. But for the heir it was pled, That bank ſtock is 
a right, having fractum futuri temporis; the original ſubſcription paid {| 
in is ſunk into the company's ſtock, belongs to the company as a politick |} 
body, and by no means to any of the partners; the ſubſcriber is enti- 
tled to his proportion of the yearly dividends, and that in perpetuum: 
but as theſe profits are not acceſſory to any ſtock or capital belonging 
to the partner, tis that very thing that makes bank ſtock fall under the 
definition of a right having fractum futuri temporis. Anſwered for- 
the huſband, Tho the money paid in be ſunk into the company's ſtock, 
yet there is thereby purchaſed a jus crediti, which is the ers ſtock; 
Juſt as in the caſe of money lent, the property whereof is transferred 
to the borrower, and all the creditor has, is the jus crediti, evidenced 
by the bond, of which the annualrents yearly ariſing are acceſſories: 
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Heritable and Moveable. 


The profits therefore ariſing upon bank ſtock, are proper acceſſories of 
a principal ſubject, and conſequently bank ſtock is nothing a-kin to a 
right having fractum futuri temporis. The Lords found; That the 
| ſhares of the bank of Scotland are not heritable, but that they are ſim- 
ly moveable, and fall under the jus mariti. 1ſt July 173 5, Sir John 
Bade of Cowſland contra repreſentatives of dame Jean Halket. 


In a contract of marriage, the huſband being obliged to employ a obligation to 
certain ſum on land or annualrent to himſelf and future ſpouſe; and to lay out money 
the children to be begotten betwixt them, which failing, to his heirs: — 
This clauſe, albeit heritable quoad creditorem, was found moveable | 

uoad debitorem, and found performable out of the defunct's moveables. 
Stair, 25th July 1662, Naſmyth contra Jeffray. ---- The like. Stair, 
19th June 1678, Dickſon contra Young. ---- The like. Durie, 7th 
December 1627, Porteous contra Veitch, Durie, 14th March 1628, 
Graham contra Finnie's heirs. Harcus, (Executry) Fountainhall, iſt 
February 1687, Yeaman contra Yeaman. In ſuch a caſe it had been 
found, That the heir was liable and not the executor. Colvil, 
November 1586, Hamilton contra Lamb. Durie, 11th December 
1632, Schaw contra Crawford. GE ER 


In an action at the inſtance of executors againſt a party, in whoſe Sums depi- 
hands money was lodged by the defunct ; the Lords found the ſum ontedte brad 
moveable, notwithſtanding the defender's oath, whereby he declared table Geeutirys 
the money was given him to be employed for the man and wife in con- 
junct- fee, and to the heirs to be begotten betwixt them, and that be- 

cauſe no bond was made for implement thereof before the defun&'s de- 

ceaſe, Hope, ¶ Executor) 18th June 1614, executors of Ruſſel cons 
tra Sandilands. ---- Sums in bonds being deſtinated, in a contract of mar- 
riage, to an heritable uſe, yet found they belong'd to executors; becauſe 

the ſaid deſtination was not contained in the body of the bonds, and 
that the ſums were not yet uplifted nor imployed. Hope, (Executor ) 

dth February 1615, Stewart contra Mowat. An obligation to lay out 
money, when paid, on heritable ſecurity, does not make it heritable 

before it be actually ſettled on land, and therefore it may be diſpoſed of 

in lecto ægritudinis. Durie, 7th February 163 5, Watſon contra Ay- 

ton. Where a father contracts with his * at her marriage, a 

certain ſum, to be paid, in name of tocher, at a particular term, and 

makes no mention of annualrents, and the huſband binds himſelf - to 

ſettle the ſame and an additional ſum to himſelf and his wife in life- 

rent, and to the heirs of the marriage heritably, which failing, to the 

huſband's heirs whatſomever; the executor of the wife's father, if he 

be dead before the tocher be paid, will be liable, primo loco, to pay 

the tocher, in reſpect of its not bearing intereſt till paid; but it will 

be payable to the huſband's heirs, and not to his executors, in reſpect 

that it was to be heritably ſecured by him, and to pay annualrents 
to the relict. Durie, roth January 1637, Robertſon contra Seton. 

A Bonp fecluding executors, aſſigned in favours of one and his heirs, Affguation 


executors or aſſignies, is thereby rendered moveable, © F ountainhall, of a bond ſe- 


cluding enecu - 


17th June 1680, Sandilands contra Sandilands. A bond ſecluding cos 

executors being affign'd by the creditor to his wife, with his other e- 
er executors, yet the ſame was found heri- 
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fects, without ſecluding 
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table in the aſſigneys perſon, and not to be carried by confirmation af. 


ter her deceaſe. Fountainhall, 28th January 1708, Muirhead contra 
Lockhart. - 


Creditor or A Bod D payable at a term named, with annualrent after the term, 
debiror dying in cafe of failzie, found to be moveable before the term of payment 
before the term |; . 8 | 2 

ſo as to go to the creditors executors, he dying before the term. Du- 


of payment. 10 48 i | ö 5 
ac; * rie, penult. June 1624, Smith contra Anderſon's relict. ---- The like, 
| 8 in a bond taken to a huſband and wife, and their heirs. Durie, 21ſt 


alrent. December 1626, executors of Brown contra Drummond. ---- A bond 
granted at Whitſunday, payable at Martinmas thereafter, with annual- 

rent from the date, and, in caſe of failzie, annualrent thereafter dur- 

ing the not-payment, was found moveable, the creditor having died be- 


fore the term of payment. Durie, Spotiſwood, (Contracts and obli- 


gations) 26th February 1629, Douglas contra M Michael. A ſum 
in a bond being payable at the firſt term after the deceaſe of the credi- 
tor's mother, with annualrent after the term of payment, found heri- 
table, ſo as to go to the creditor's heirs, he dying before the term of 
payment. Durie, 15th January 1628, Falconer contra Beatie.----The 
contrary. Durie, 2oth March 1633, Simſon contra White. ---- The 
term of payment of annualrent, and not of the principal ſum, does regu- 
hte a bond as to the quality of heritable or moveable, when the creditor 
dies ante terminu m. Harcus, (Contracts of Marriage) 2oth Decem- 


ber 1682, Ramſay contra Ramſay. ---- A' bond heritable, by a clauſe 


for annualrent, to commence at the term of payment of the bond, is 


moveable, if the debitor die before the term of payment, and his exe- 


cutors are ultimately liable. Durie, Spotiſwood, (Executor) penult. 
July 1630, Ld. Carnouſie contra Ld. Meldrum. 


1B An heritable bond, by a clauſe, obliging the debitor to infeft his cre- 
ciara ditor, in caſe of not payment at the term, found to belong to the 


ment. creditor's executors, he dying before the term of payment. Hope, (Ex- 
ecutor) 7th February 1615, Naſmyth contra Lord Hay. But where 

the obligation to infeft is pure, and to have preſent effect, and not 

adjected as a failzie in caſe of not payment at the term appointed, there 

the bond is heritable principio, as to all effects. Home, No- 

vember, Fountainhall, Falconer, 20th December 1683, Gordon con- 

tra Ker. Dalrymple, 26th June 1705, Stewart of Pardivan contra 


Stewart of Torrence. 8th December 1738, Menzies contra Menzies. 


An heritable bond, wherein the obligation to infeft was not pure 


but conditional, failing payment at the term, found moveable before the 


term of payment; and therefore the debitor dying before the term, re- 


lief was found competent to his heir, who paid the debt, againſt his ex- 


_-ecutor, Home, February 1718, Fither contra Pringle. 


4 By a 2 | OE 
due feud. creditor or debitor die before the term of payment. Home, 


ing executors July, Fountainhall, 5th November 1687, Muir contra Muirs. Foun- 


tainhall, 2oth December 1692, Crawford contra Earl Traquair. 


* has move" LAxps being diſponed to a man by a near friend under backbond, 
jen nk. being to be for ſecurity of 2400 merks already due, and obliging him- 


Nanding of re- ſelf to denude, upon payment of that ſum, and of what other ſums he 
alſecuity- ſhould advance; and the diſponer having thereafter granted to the ſame 


party a bond for 5000 merks, bearing no relation to the * 
. ES > but 


A Bond ſecluding executors found heritable @ principio, tho the 
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but being a ſimple moveable bond, to him, his heirs; executors, &c. 
the Lords found, That this bond, in ſo far as it ſhould be made ap- 
pear to be made up of the ſum mentioned in the backbond, ſhould be- 
long to the heir of the truſtee, becauſe, ab initio, the ſaid ſecurity was 


granted for the ſame, but that the reſidue ſhould belong to his execu- 


tors, as in its nature moveable, and not made heritable by the backbond ; 


for tho' the diſponee was not obliged to denude, unleſs _ payment, 
0 


as well of the ſums he ſhould advance, as of what was formerly due, 
yet this could operate no more but a bare perſonal retention, which ine- 
rat de jure, without the clauſe. Dirleton, 17th, Stair, 18th February 
1676, Waugh contra Jamieſon. In this cauſe the Lords came to 
the following reſolutions, v/z. Imo, That it was conſiſtent that a ſum 
ſhould be moveable, and yet that it ſhould be heritably ſecured, as 
in the caſe of bygone annualrents due upon infeftment of annual- 


rents, bygone feu-duties, for which real action is competent even to 
executors, wadſets looſed by requiſition, Sc. 2do, That as to theſe 


qualities of moveable or heritable, in relation to ſucceſſion, the a- 
nimus of the creditor was principally to be conſidered; fo that if an 
heritable ſecurity were afterwards taken for a debt moveable ab 


initio, tis preſumed the creditor intended that the ſum ſhould be- 


long to his heirs; ſecus, if his intention appeared to be otherwiſe, 
v. g. if a debitor ſhould diſpone his eſtate in favours of a confident 
perſon, with the burden of his debts. 3tfio, Bonds being taken after a 
general ſecurity, in the terms aforeſaid, for debts to be advanced, may 
moveable, notwithſtanding ſuch 1 if it appear that the credi- 
tor intended it ſhould be ſuch; v. g. if the ſupervenient bond ſhould 
be taken to executors ſecluding heirs, &c. Dirleton, ibid. A move- 
able bond, tho' eik'd to the reverſion of a wadſet, but not regiſtred 


In the regiſter of reverſions, was found to belong to the executor, in 


__ it is none of the ſpecies of heritable bonds contained in the act 
1061, as not ſecluding executors, nor bearing a clauſe of infeftment. 


Falconer, 6th March 1683 Rollock contra Grant. 


A Bond given for the price of lands, and falling to the executor, Price of an be- 
the annualrent which the Lords allow therefore, tho not expreſly ſti- ritable ſubject. 


2 belongs alſo to him, and not to the heir. Durie, Fe- 
bruary 1628, Home contra Ld. Renton. A party ſold an infeftment 
of annualrent for 4000 merks, and the minute of ſale contained a re- 


ſolutive clauſe, That upon not payment of the annualrent for two 


years, the contract ſhould be void; the price was found to belong to 
the ſeller's executor, and alſo that the infeftment of annualrent would 
return to him, and not to the heir, in caſe the irritancy were incurred 


after the diſponer's death: For heritable and moveable are conſidered = 


as at the diſponer's death, and no P alteration of circumſtanees 
has any influence. Stair, 7th July 1680, Waugh contra Jamieſon. 
---- A party who had entered into a minute of fale of lands, obliging 
himſelf to diſpone, and uplifting part of the price, and then dying in- 
teſtate, the remainder of the price being {till in the purchaſer's hands; 
the Lords found, that the price yet lying in the purchaſer's hands was 
| moveable, and belonged to the executors, tho' there was no diſpoſition 
yet granted, but only an obligement to diſpone. Harcus, (Executry) 

| November 1683, Forbes contra James. Fountainhall, 22d 


December 1704, Chieſly contra his ſiſters. The Lords found the 
- I | +- II e executor 
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executor c bie FR the price of a houſe ſold to the defunct, onion. 
to a minute of ſale unperfected, tho' the heir might claim the diſpoſi- 
tion to the houſe to be extended in his favour. Forbes MS. 7th July 
1714, Ker contra Schaw. ---- A debitor oberatus having diſponed his 
eſtate to certain truſtees, for the uſe and behoof of his creditors, with 


power to them to ſell and diſpoſe upon the ſame, and to divide the 
price among the creditors ; the truſtees accordingly entered upon the 


management with the conſent of the whole creditors, were infeft, and 
found a purchaſer for the lands. After the purchaſer was infeft, but 
before the price was diſtributed, one of the creditors dying, the queſtion 
occurr'd betwixt the heir and executor, which of them had right to 
his debt, which was a perſonal bond bearing intereſt. It was doubted 


whether infeftment granted to truſtees, tho accepted of by the credi- 


tors, had the ſame operation as if granted to the creditors directly. But 


| the Lords took it up upon a ground leſs diſputable: They found the 


price moveable, the ſame haying been with the creditors conſent ; af- 

ter which there remained nothing but a perſonal obligation upon the 

— pay the price, in the ſame manner as if the eſtate had been 
directly to the creditors, and * had fold the fame, 11th | 


| . 1737, Smith contra Smith. 


| Adjudication THE Lords found, That the raiſing, executing and infiting in a 
a 2 e, proceſs of adjudication, where the creditor died before he obtained ſen- 


able bond. 


tence, did not alter the nature of the debt from what it was formerly, 
ſo as to make it heritable or fall to the heir. Fountainhall, 16th Tis 
| 68. Carnegie contra Carnegies. A cautioner baving paid 
— and thereupon having compriſed the principal debitor's lands, 
apr en Bo was found to make the ſum heritable, and to intitle the 
heir of the cautioner to inſiſt in a perſonal ation againſt the principal 
debitor, for relief and repayment. Durie, 2oth December 1631, Men- 
zies of Caſtlehill contra Lad. Caſhogill. ---- An adjudication led upon 
a moveable bond, makes it become heritable, fo as not to be alienable 
won death-bed. 12th November 1728, Reids contra Campbell. 


Acceſſory fe- A bee nen Bond of corroboration, does not tet the nature of 


curity. 


contra Guidlets, 


the original heritable bond, but the debt Rill remains heritable. Au- 


 chinleck. (Obligation) 12th March 1628, Craw contra Earl Kellie. 


Gilmour, 15th June 1664, Earl Mar contra Hamilton, Falconer, 


| on January 1683, Wiſhart contra Earl Northeſk. — But an herita- 


bond of corroboration makes the ſum in the original moveable bond 
heritable. Gosford, 2 2d November 1671, Ord contra Edmonſton.---- 


And a perſon infeft upon an heritable bond, not payable, nor bearing 


annualrent till after his deceaſe, having affign'd the fame in ſecurity of 


a moveable debt due by him, with rocuratory and precept, this acceſ- 
ſory ſecurity, was found to make the ſum contained in the moveable 


bond heritable, tho the creditor died before the term of payment of 
the aninualrent- richt. 21ſt November 1734, Cleland contra provoſt 
M. Aulay. One having difponed his eftate to his eldeſt fon, with the 
burden of certain proviſions to his — 1 which he had be- 
come bound to pay in his contract o marriage, this was found to 

make the proviſions heritable, Forbes, 10 December 1707, Aitkine - 
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Tun wife's father having taken a diſcharge of the tocher, upon the 
narrative of payment, and of the ſame date having granted an heri- 
table bond to the huſband, bearing to be in place of the tocher; and 


So a * +2 mo 
— 
2 2 


Surrogatunrg 


the wife predeceaſing within year and day, her heir claimed the heri- 


table bond, as coming in place of the tocher ; her executor contended; 
That the tocher was diſcharged, and no longer ſubſiſting; that the 
heritable bond belonged to the huſband. ſure proprio, and that he was 
bound no further than to repete the tocher, which being a perſonal 
claim, the executors ought to be preferred, which accordingly was 
found. Stair, Gosford, 11th December 1668, Scot contra Ayton. 


An heritable bond, in a proceſs before the privy council, being prov- 
ed to have been abſtracted by the debitor, and he decerned by them in 


the ſums contained in the bond; the Lords found, That the ſums 


ſerved, did reach theſe ſums, for they judged, that whatever came in 
place of the bond, was heritable, as it was, ſeeing the parties claiming 


the damages loco fadti impreſtabilis, ſhewed he had no intention to 
alter the nature of the debt, or render it moveable, Fountainhall, 3 iſt 


December 1703, Oliphant contra Irvine. 
A CAUTIONER having paid an heritable bond before his deceaſe 


5 


the Lords found, That the benefit of the relief belong'd to his executors, 


| altho' he had obtained decreet againſt the debitor for repayment of 


the ſums paid out, with annualrent thereof during the not-payment. 
Durie, 10th July 1628, Cant contra Edgar.--- The like. Durie, 18th 


| were not thereby become moveable, but that an inhibition thereafter 


Cla im fot 
relicf, 


March 1630, Dr. Hart contra Hart. -A party being infeft in lands 


betwixt his heirs and executors, the heir claiming upon the heri- 


for his relief of cautionry, and paying the debt, in a competition 


table bond of relief, and the executors founding upon the clauſe _ 


of of relief in the principal bond, the Lords found, That the ſums 
were due to the heir only, as he who only could renounce the in- 
feftment. Auchinleck, (Air) roth July 1629, Wardlaw contra War- 
dlaw. Durie obſerves this deciſion as if the contrary had been 
found, „ 5 | | 8 


Diligence upon heritable ſubjects. 


Tn E creditor in an heritable obligation, taking decreet for payment, 
and thereupon arreſting, this found to render the ſubject moveable, and 
to go to executors. Durie, 23d February 1628, Naſmyth contra 
Ruthvens. The contrary, unleſs there had been a charge of horning. 


cleugh. 


kJ Taz town of Edinburgh being debitor, by an heritable contract, to 


Heriot in L. 10,000, to be paid upon requiſition at three ſeveral terms; 
Heriot made requiſition for the firſt term's payment, but died before 


If a decreet 
makes a ſum 
moveable, _ 


Fountainhall, 27th February 1712, Scot contra Dutcheſs of Buc- 


If requiſition; 


the term came; the executor was found entitled to the 000 merks 


payable at the firſt term, and annualrent effeiring thereto, in regard 
it became moveable by the requiſition, Durie, 10th March 1630, Dr. 
Lindſay contra town of Edinburgh. 


$8; —ß« b 


* 
i 
= 1 
U r 
1 
+18 
y #5 
1 
1 * 
ER 
by. | 
782 
1 
1 
11 2 
, . 
* 
L 75 
f 75 
| " 
{5H 
* 
1 
5 1 
1 
1 
Fi 
13 
1 
Fi 
14 
el HY 
55 
1 
4 45 
EIS 
bi 
1 0 
"XB 
138% 
if 
J 
« 17 
1 * 
1285 
4x 
1 
F li 
bo: 
1 
1 
1 
v 4 
1 
\ 
1.308 
bt 
7 i 
44.88 
FO 
1 


* + Mi 
1 
4 $4 
14h 
SHE i 
> 1 * 
13 
11. | 
3 
C - 30 
4 
: 3nd 
Ma 
1388 
* 
$ 
a 
1 4 
7 1 1 
6 15 
3. 
1 
oo 
©) 
* 
* 
I p 


374 Heritable and Moveable. 
If a charge A BoXD bearing annualrent, being payable upon a ſimple charge of 
ot Borninge fix days, is render d moveable by a charge of horning, and therefore 
found alienable upon death-bed. Durie, 24th February 1624, Do- 
naldſon contra Donaldſon. ----- A creditor having charged for a ſum 

ſecured by infeftment of annualrent, this was found to make the 

debt moveable, and to go to executors, . becauſe the charge made the 

debt revive, which was the price of the infeftment of annualrent, and 


was of conſequence a renouncing or paſſing from the infeftment. Stair, 


Gosford, 25th June 1672, Executors of Seaton contra his heir, 


Bond feclud-. A DECREET for payment, taken upon a bond ſecluding executors, 
ieren Joes not render it moveable, but the ſame will belong to the heir. 
moveable by Stair, 13th July 1676, Chriſtie contra Chriſtie, ---- The like, zd Ju- 
diligence? Jy 1735, Monro contra Monros. ---- Nor was regiſtration in order to 
a charge found to make ſuch a bond moveable. Harcus (Executry) 

February 1687, Yeaman contra Yeaman, ---- The fame was 


found where the creditor had gone on to charge upon his bond. Falco- 


ner, 17th January 1683, Wiſhart contra Earl of Northeſk. But this 


interlocutor was afterwards altered, and the ſum found to belong to the 
executors. Falconer, iſt March 1683, inter eoſdem.— An heritable 
bond being granted, without any warrant to infeft thereupon, yet there 
being a clauſe therein, bearing the ſum to be declared heritable, and 
no ways moveable in any time coming; but there being a charge of 
horning given N the bond, which, zn dubio, makes heritable ſums 
moveable, yet the Lords thought that the foreſaid clauſe was equiva- 
lent to a clauſe ſecluding executors, and therefore found the charge of 
horning did not render it moveable. Forbes, Fountainhall, 24th July 
170 5, Gray contra Panton. | | 


Diligence 
upon a com- 


priſing. 17th January 1683, Wiſhart contra Earl of Northeſk.---- A bond be- 
ing made heritable by adjudication, it was found, That a ſubſequent 


charge of horning did not make it again become moveable. 12th No- 


vember 1728, Reids contra Campbell. 


Diligence a- FOUND, That even a charge of horning againſt a cautioner makes 


gainſt a cauti- heritable ſums become moveable. Gilmour, Newbyth, Stair, 24th Ja- 
oY nuary 1 666, Montgomery contra Stewart. | | 


Thelaſt tep IN a competition betwixt a relict and heir of a defunct, about a bond 
of diligence is having a clauſe of infeftment, wherein two debitors were bound, the 
the rule. fact was, That the defunct had led an appriſing againſt one of the de- 

bitors, thereafter charged the other debitor for payment, and after the 
charge gave in the appriſing to be allowed, the wife pled, That the 
charge made the ſum ſimply moveable. Anſwered for the heir, That 
after the charge the defunct returned to his heritable right, by obtain- 
ing the appriſing allowed. The ſum was found heritable. Stair, 
Newbyth, 13th January 1665, Shand contra Charteris. | 


what if the AN infeftment of annualrent was argued to be moveable, fo as to go 


diligence be to the executors, in reſpect the defun& had made requiſition for the 
—_ fame, which requiſition, tho' informal, ſufficiently evidenced the mind 


 Founy, That an arreſtment and forthcoming at the inſtance of an 
appriſer, do not make the ſums in the appriſing moveable. Falconer, 


of 


o a. 
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Lords found, That a bond ſecluding executors, was not properly, in 


_ 24th June 1625, Heirs of Earl of Dunbar competing. 
and containing a power to her to call for the principal ſum upon re- ,.q, 


Lord Halkerton. ---- An heritable bond, upon whi 


#4. 
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of the defundt, to make the ſum moveable, and go to his executor, 


Anſwered for the heir, The ground whereupon a requiſition makes an 
infeftment of annualrent moveable, is becauſe it looſes and takes away 
the infeftment, and therefore if the requiſition be null, the infeftment 


| ſtands. The requiſition being null, the heir was preferred. Stair, 


Newbyth, 18th January 1665, Stewart contra Stewarts. See Gilmour, 
who ſays the ſum was found moveable. 5 


HE RITA BLE and moveable quoad huſband and wife, See Huſ- 
band and Wife. = | 


HERIT ABLE and moveable quoad fiſcum. See Eſcheat. 
„HA underſtood to be bygones, ſo as to become moveable. See 


Term legal and conventional. 


BOND containing ſubſtitutions, when the ſubſtitution is underſtood 
to be at an end, ſo as to go to executors. See Succeſſion. 


| BYGONES upon an adjudication, whether heritable or moveable, 


Ste Adjudication, 


— — 8 _—_. ll. a. 


HEerETAGE and Conauesr. 
T HE ſecond of three brothers deceaſing, and having a bond pay- Bond dad. 


able to him, his heirs and aſſignies, ſecluding executors, the ing executors. 


the law ſenſe, conqueſt, ſeeing infeftment could not paſs thereupon, 
and therefore that it fell to the heir of line. Fountainhall, Dal- 
rymple, Forbes, 23d January 1706, Baigbie contra Baigbie, 


A Tack belongs to the heir of line, albeit conqueſt by the defunct. Tack, 
Stair, 23d June 1663, Ferguſon contra Ferguſon. Hope. (Succeſſion) 


| A FATHER granted bond to his daughter, obliging . himſelf to in- Right upon 

feft her in an annualrent of 100 merks yearly out of certain lands, — 
quiſition, it was found, That this bond being principally conceived as 
an annualrent-right, tho' having a clauſe of requiſition, did fall to the 
heir of conqueſt, Stair, Dirleton, 7th July 1 675: Robertſon contra 
| no infeftment had 
followed, was found to belong to the elder brother. Stair, 21ſt July 
1676 conta — The like. 8th December 173 8, 
Menzies contra creditors of Menzies. --- The like of a compriſing, upon 
which no infeftment had followed. Dirleton, 2gth February 1677, 
contra  , Gosford, 28th June 1677, Anderſon contra 

Anderſon, i ; | ; - 
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Herezeld. 


Ix the competition betwixt the Duke of Hamilton, heir of conqueſt 
of the deceaſt Earl of Selkirk, and the Earl of Ruglen heir of line, 
| | the Lords determined the following points, I, That the heir of con- 
1 queſt ſucceeds to diſpoſitions and adjudications of land purchaſed and 
—_— acquired by the defunct, and which were deſcendable to his heirs and 
11 afſlignies, albeit he was never thereupon infeft. 2do, That the heir of 
conqueſt has right to all heritable bonds acquired by the defunct, where- 
upon he ſtood infeft the time of his deceaſe, and were deſcendable to 
1 | his heirs and aſſignies whatſoever, 3/00, That the heir of conqueſt has 
= right to heritable bonds conveyed to the defunct, tho' he was never infeſt 
| upon the conveyances. 40, That the right of ſucceſſion to bonds ſe- 
- cluding executors, and containing no. obligement to infeft in lands, de- 
| i 2 ſcends to the heir of line. 570, With regard to ſubjects, where the 
[10 annualrents of heritable bonds were accumulated, with the principal 
ſums in perſonal bonds of corroboration, making the whole payable 
to the creditors heirs, ſecluding executors; found, That the bonds of 
corroboration do not alter the right of ſucceſſion as to the principal 
ſums contained in the original bonds, which devolved to the heir of 
conqueſt ; but that all the further fums accumulated in the bonds of 
corroboration deſcend to the heir of line. 620, Several heritable ſubjects 
being purchaſed by the Earl's doers for his behoof, but taken in their 
own name, and the truſt being acknowledged by them, . found, 
That the right to the lands and heritable bonds being in the perſon of 
Mr. Bogle and Mr. Hamilton in truſt, for the uſe and behoof of the 
Earl of Selkirk, the ſucceſſion devolves to the heir of conqueſt. 8th Ja- 
nuary 1740, Duke of Hamilton. contra Earl of Selkirk and Ruglen. 


4 RIGHT affitting an eſtate, conqueſt by the defun®, goes to the 
heir of the inveſtitures. See Succeſſion, 


— 


In what ca- | | 
ſes due. A TENANT deceaſing, whether he be mailer or farmer, whe- 
II ther he have tack or not, his maſter will get a herezeld of beſt 
4] quick goods. Haddington, 24th Febr I610, contra 
i . -—= Herezelds are only due when the tenant was reſiding 
34 and died upon the ground, and did poſſeſs, at leaſt, o&avam partem u- 
in nius davatee terre; a davata terre being four ploughs of land; Bal- 
four, (Herezeld) Sinclair, 16th June 1 547, Cutler contra Wauchop.--- 
Herezeld found due, tho' the room was ſet in ſteel-bow, Hope, 
_ (Herezeld) Lady Trochrig contra Baird, A herezeld cannot be de- 
manded upon the tenant's deceaſe, where the tack was ſet to him and 
his wife, and the longeſt liver, until the wife be dead alſo. Balfour, 
(Herezeld): 17th October 1570, Logie contra Howiſon,--- A tenant's 
relict continuing to bruik by tacit relocation, and thereafter remarrying, 
the herezeld found due upon her ſecond husband's deceaſe. Colvil, 
| No herezeld due by feuars, but by tenants only. 
Bruce, 23d June 1445, Symſon contra Halliday, ---- Herezeld regu- 
hated by cuſtom, and due only by the tenant's heir, where ſuch is the 


. 
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uſe 
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Homologation. 
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uſe of the barony. July 1733. Ferguſon of Auchinblane contra 


M“ Andliſh. 
RECEIPT of a herezeld from an eldeſt ſon of a tenant, ſufficient to Receipt of 2 
protect him from removing for a year after his father's deceaſe. Du- . 


rie, 20th March 1629, Ld. Affleck contra Matthie. 7 continue in 
N 25 1 | | poſſeſſion. 


2 ne * 4. 


3 KING Inſtruments upon pronouncing a decreet-arbitral, is a Deedsdire- 
| ſufficient homologation. Balfour, (Arbitrie) ult. July 1 560, ring 
Ld. Ruthven contra Ld. Bamff. A party receiving any ſum, or do- = 
ing any deed in conſequence of a decreet-arbitral, is barred by homo- 
logation from quarrelling the ſame. Balfour, (Arbi?rie) 26th Febru- 
ary 1566, Montgomerie contra Semple. --- It being alledged, That a 
part of the land within the kirk-yard-dyke, was within the purſuer's 
| property's it was found, That the purſuer had homologated the right of 
the kirk, as to the kirk-yard-dyke, and all within it, in ſo far as he had 
buried the dead of his own family in the bounds in queſtion. New- 
byth, 26th, Stair, 28th June 1666, Ld. Philorth contra Lord Fraſer. 
--- A decreet of declarator of irritancy, ob non ſolutum canonem, pro- 
nounced by a ſheriff, incompetent to ſuch proceſſes, was found homo- 
lagated by a voluntary offer of obedience ; after which the vaſſal was not 
allowed to quarrel the decreet by reduction. Stair, 4th February 
1671, Laurie contra Gibſon, --- Found a ſufficient homologation of a 
fale, made in minority, That the ſeller, after majority, took payment 
of a part of the price. Gilmour, January 1663, Ryres contra Rires. 
An infant ſucceeding to a burden'd eſtate, the friends of the family ſold 
off apart, and the purchaſer applying the price for payment of debts, 
took a right to the ſame, and led an adjudication, at the fame time 
granting backbond to reſtrict the adjudication to the lands purchaſed by 
him, and alſo thirling the ſaid lands to the infant's mill; after majori- 
ty, the gentleman whoſe lands were thus fold, took the benefit of the 
backbond, by purſuing for abſtracted multures, which was found to be 
a homologation of the ſale, after which he was not allowed to quarrel 
the ſame, January 1729, Linton of Pendrick contra Dundaſs of 
Manner, | 


A Wirz being bound, flante matrimonio, and thereafter ſending Iaboat 28 
the money to the creditor, but the bearer beſtowing it otherways ; this not perfeted, 
ſending, after diſſolution of the marriage, was found no homolo- @ 
gation of the bond. Gosford, 7th July 1668, Clevland contra Lady 
Cavers. . A decreet-arbitral being challenged by reduction, as 
being to the enorm leſion of a minor, one of the parties in the ſubmiſ- 
fion, requiſition of a ſum appointed to be paid thereby, was not ſuſtain- 
ed as a homologation, ſeeing he ſtopt there, and nothing followed up- 
on it, Gosford, 14th February 1677, Duke and Dutches of Mon- 
mouth contra Earl of Tweddale. | 
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Homologation. 


Silence in ON E being purſued to reſtore a watch, his defence was, That in the 


* — purſuer's preſence he gave it to a third party, the purſuer making no 
oppoſition or contradiction, which did imply his conſent. Anſwered, 


— 


The giving away of the watch was ſo ſubit an act that the purſuer could 
not prohibit, ſpecially they being all ſitting in parliament; and therefore his 


ſilence could not imply a conſent. The defence was repelled. Stair, 
zd July 1662, Lord Coupar contra Lord Pitſſigo. -In a perambulation 
of marches, it being alledged by the defender, That he had built a 
park -dyke upon a part of the ground challenged by the purſuer, ſciente 
& aſtante domino; anſwered, Such a ſlender preſumption of conſent 
is not relevant to take away property, neither was it incumbent upon 
the purſuer to diſſent, ſeeing he knew that what was built upon his 
ground would become his own ; the Lords repelled the defence, but 


they thought the taciturnity might operate this much, that the builder 


might remove the materials of his wall, or give to the purſuer the price 
of the land cut off from him by the park-dyke. Stair, 8th January 
1663, Nicol contra Hope. A tocher being payable to the father and 
ſon, to be imployed by the father, with ſo much more, on land, for the 


uſe of the ſon and his wife in liferent, and their children in fee; pay- 
ment made to the ſon was ſuſtained, being in preſence of the father, 


Durie, 31ſt January 1632, Johnſton contra Howiſon. 


Conſentean- A BoNnD drawn in name of ſeveral appriſers to communicate their 
ad wire che rights, and ſubſcribed by ſome, was found not homologated by one 
right is not wi ſubſcribed not, tho' de facto he concurred in purſuits with the 
known. appriſers to exclude other rights, ſeeing it appeared not that he knew of 

| e bond. Stair, 6th July 1661, Telfer contra Maxton and Cuningham, 


Fic infer. Tux ſubſcribing as witneſs to a tack, was found only to be reputed 
"_ _ 4a teſtimony of the truth of the ſubſcription, but not to hinder the ſaid 
oalent to, the Witneſs to impugn the tack he figned. Haddington, 4th December 


conſent to, the 


right quarrel- x 592, Schaw contra tenants. Haddington, 8th July 1613, Powrie contra 
ed. b 


Johnſton. Tw o parties contending about the property of a coal, and one 


of them who had obtained decreet of removing againſt the tackſman 
thereof, ſubſcribing witneſs to a tack ſet by the other competitor to the 
faid tackſman; the Lords found, That this ſubſcribing, did not pre- 
judge him in his right to the coal; becauſe, ſubſcribere poſſum ut teſtis, 
licet non vidi que fubſcripf. Durie, 19th July 1625, Wallwood 


contra Taylor and Earl of Dunfermling. ----- This was again found, 


altho! in the tack there was a clauſe contained in the ſaid ſubſcriber's 
favours. Durie, 28th July 1625, inter eoſdem. A member of a 


chapter having ſubſcribed a tack ſet by the biſhop, not as conſenter, but 
as witneſs thereto ; this was found equivalent to his conſent. Durie, 


26th July 163 1, Biſhop of the iſles contra Schaw and others.----A par- 
ty mentioned in the bond as cautioner, was not found bound, tho' he 
ſubſcribed as witneſs, unleſs the bond had been read over to him at the 
ſigning. Stair, 26th July 1672, Gordon contra Menzies. ---- One 
ſubſcribing as witneſs to a right granted by his debitor, his knowlege of 
the contents, and acquieſence in the deed was not thereby preſumed. 
Stair, 1ſt February 1676, Vietch contra Pallat.---- A diſcharge granted 
by a procurator was not found effectual againſt the minor, tho' the mi- 
nor ſubſcribed the diſcharge as witneſs ; which was not found to in- 
fer his conſent. Bruce, 2oth July 1715, Allan contra FO — 
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contra his children. A husband, being writer and ſubſcribing. 
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A's married woman having granted a ſhort ticket of ſix or ſeven lines, to 
which her husband ſuſcribed as witneſs, fo that he could not be igno- 


rant of the contents; the Lords found his ſubſcription as a witneſs, in ' 


this caſe, equivalent to a conſent. Fountainhall, -6th January 1686, 
Hepburn contra Lady Eveleck and her husband. An eldeſt fon 
ſubſcribing witneſs to his ſiſter's contract of marriage (wherein ſhe aſ- 
figned to her husband, nomine dotis, a bond of proviſion, granted to her 
by her father, and execution was appointed to paſs at the brother's in- 
ſtance for implement of the clauſes in the faid contract, conceived in 
her favour) with his knowledge of the aſſignation made by her, was 


found relevant to infer homologation, ſo as he could not as heir to the 


father reduce the bond as ex capite lecti. Forbes MS. 15th July 
1714, Davidſon contra Davidſon and Wier. ---- Found, That a fa- 
ther's ſubſcription to his ſon's contract of marriage, did imply his know= 
ledge of the contents, and his conſent of conſequence. to a proviſion 


made to the wife of a certain ſubject belonging to himſelf, and which - 


the ſon could not grant without the father's concurrance. February 
1725, Johnſton contra Berry, EEE. £ 
I a purſuit at a relict's inſtance, againſt the husband's heir to make 
up what was wanting of the liferent ſtipulated to her in the contract of 
marriage; it was alledged, That the purſuer ſtood infeft in certain 
lands, upon a bond granted by her husband; bearing in full ſatisfaction 
of the contract of marriage; which right ſhe had accepted by poſſeſ- 
ſing five or ſix years after her husband's death, and thereby homologated 
the fame. Anſwered, That the bond being a deed of the husband's, and 
the infeftment not taken by her, but by an attorney, her poſſeſſion can- 
not import homologation of a clauſe ſo much to her detriment, foiſted 
into the bond, and which ſhe is not preſumed to know. The homo- 


logation was ſuſtained ; for tho ignorance may be preſumed in a wife de 


recenti, & intra annum luctus, yet ſhe having continued ſo many years, 
and done ſo many deeds expreſly as liferentrix, and that the bond was 
not clandeſtine, lying by her husband, but in a third party's hand who 


had taken the infeftment ; in that caſe, the Lords thought knowledge 


was to be preſumed. Stair, 14th November 1665, Skene contra Ramſay. 


A SPECIAL legacy of an heretable ſum being left in teſtament, and Legal ſteps 


the heir, who was named executor, confirming the fame in common Paſſing of 


courſe ; this was found not to bar him from quarrelling the legacy, ſee- norconſene: 


ing confirmations paſs of courſe, without adverting to the nature of 
ſubjects confirmed. Stair, 23d December 1673, Mitchel contra Mit- 


chel. ---- In a purſuit upon a bond granted by a wife during marriage, 
it being alledged, That the had homologated it, by giving up the ſame 


in the confirmed teſtament. This the Lords repelled; it being hard to 


prejudge an ignorant woman, who knew no better than to follow the 
advice of her procurator, who gave up that debt, Fountainhall, 3th 


November 1677, Sinclair contra Richardſon, 


| An interdictor having ſubſcribed a bond as cautioner only, not as in- Aditg in 
terdictor, the bond was reduced as wanting his conſent. Durie, 1th if "49> 


if it infer cons 


February 1633, Forbes contra Forbes. Found, That ſubſcription ſeat, neceſſary 
of a curator, not as ſuch, but as party, did not import his conſent as 20 bg given ib 


another capas 


curator, Nicolſon, (Curators) 11th March 1623, Lord Bargeny city? 
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neſs to a diſpoſition made by his wife of her lands, found to be a ſuffi- 
cient conſent, ſo as to validate the diſpoſition. 20th December 1 728, 
Riddel contra Scot. A Lady being nominated both tutor and cura- 
tor to her ſon, but ſo as to act with the advice, conſent, and approba- 
tion of five friends therein named ; and they not having given any ap- 
probation; but, in lieu thereof, having ſubſcribed as witneſſes to her ſub- 
ſcription of the accompts, after they had peruſed the ſame ; the Lords 
refuſed to ſuſtain their ſubſcription as witneſſes to imply a conſent, but 
allowed them as yet to object againſt any article of the accompts, and 
referred to one of their number to hear them in a proceſs of exoneration 
at her inſtance, and in caſe he found all the articles ſufficiently inſtructed, 
then to decern in the exoneration. Fountainhall, 2 5th February 1703, 
Lady Roſehaugh contra her ſon. ---- An apparent heir ſubſcribing as 
—_ witneſs to a death-bed-deed, was found to import his conſent. Stair, 
= Gilmour; 2 5th June 1663, Stewart contra Stewart.--- In a reduction of 
| . a diſpoſition, as done on death-bed by a father in favours of his young- 
= | er children; the Lords found this defence relevant, That the purſuer had 
[41 | 5 conſented, in ſo far as the eldeſt ſon had ſubſcribed as witneſs, and knew, 
and heard the diſpoſition, ſo that he was not ignorant of the tenor thereof. 
| | Stair, 4th, Dirleton, /f. July 1666, Halyburton contra Halybur- 
| ton. In the queſtion, whether the apparent heir his ſubſcribing as 
__- wWitneſs to the deed of his predeceſſor in lecto, does not import a homo- 
1 | logation thereof; the Lords, intending to fix a general rule as to this 
pork did find, after a full debate thereupon, . That the apparent heir 
his figning as witneſs, ought not to import a conſent, whether he 
knew the contents of the writ or not, and reſolved to follow this as a 
fixed rule in time coming; and found, That the former deciſions were 
in ſpecial circumſtantiated caſes, and made no general rule. Fountain- 
hall, 13th, Dalrymple, 19th January 1704, Dallas contra Paul. ---- A 
—_ woman during her fecond marriage, having purchaſed a tenement, 
| | took the ſame to herſelf in liferent, and to a daughter of the firſt mar- 
IM riage in fee; this being challenged by the heir of the ſecond husband, 
arguing, That it muſt belong to him as preſumed conqueſt by his fa- 
ther's means; anſwered, That it is but a preſumption, which is taken 
off by the husband's conſent to the diſpoſition, inferred from his giving 
ſaſine thereon as bailie. Replied, This was a&us oficii. Duplied, It 
naturally fell to the husband in this caſe to enter a proteſtation ſalvo jure 
ſuo, if he had not meant to acquieſce. The bob ſuſtained the diſpo- 
| ſition, Stair, 2gth January 1668, Brown contra Happiland. | 


_ Conſent rot A PERSON who in his minority had granted bond, being purſued 
_ Fhereche deed for the fame when he was major, proponed payment, in which he ſuc- 
can be aſcrib- cumbed ; this was not found homologation to exclude him from ano- 
ed £9 another ther defence of minority and leſion. Stair, 28th June 166 5, Keil con- 
| tra Seaton, ---- Againſt reduction of a bond upon minority and leſion 
at the inſtance of the cautioner, homologation was pled, in fo far as the 
reducer had purſued, and had obtained decreet againſt the principal to 
relieve him, which did imply that he acknowledged himſelf bound. 
Anſwered, No doubt he was bound, becauſe deeds done by minors to 
their leſion, are not ipſo jure null; but he, having two ways, viz. an 
action for relief againſt the principal debitor, and a reduction againſt the 
creditor upon minority — leſion; chuſing to inſiſt upon the one re- 
medy in the firſt place, will never infer that he has relinquiſhed the _ 
” 3 8 tair, 
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Stair, 20th February 1668, Farquhar contra Gordon. Harcus, (Mi- 
nority) 13th February 1685, Falconer contra one having 


granted a bond of proviſion to a daughter upon death-bed, payment of 
tome anualrents by the heir, not found a homologation, being preſum- 


ed done ex prefate to his ſiſter, not otherwiſe provided. Stair, 28th 
June 1671, Home contra Lord Juſtice Clerk. Receiving of 
bonds by a minor, after majority, and getting payment, was found 
no homologation of a decrett of exoneration at the tutor's inſtance; 
if the decreet be reducible, but that the tutor will be obliged to 
compt de novo. Gosford, 11th February 1673, Caldwall contra Cald- 


wall and Chalmer her tutor, -------- A minor having ſubſcribed a 


bond, and ſuſpended after majority upon a diſcharge granted to one 
who was conjunct-cautioner with him; the Lon found this did 
infer no homologation againſt him to make him pay the remainder. 
Gosford, 20th June 1673, Deans contra Crighton and her ſpouſe. 
---- It was not found homologation of a bond granted in minority, 
That the debitor, in compting with his tenant, gave allowance of ſome 
annualrents paid by him to the creditor, which was preſumed done to 
fave the tenant from double payment, not from any view to ſuſtain the 


bond. Stair, Gosford, 14th December 1675, Mudie contra MIn- 


toſh. But a bond of proviſion being granted zn lecto, it was ſuſtained 
as an homologation, That the factor appointed in the heir's minority ha- 
ving paid the annualrents of the bond, the ſame was ſuſtained to him as 
an article of diſcharge, and a general diſcharge granted by the heir after 
majority. Home, January 1683, Crawford contra Crawford. 


. . 


A perſon having paid open accompts due by a minor, and got the mi- 


nor's bond for the money advanced by him ; and the bond being chal- 
lenged after majority, upon this footing, That the accompts were ex- 
orbitant; a letter write by the debitor, after majority, excuſing delay 
of payment, was ſuſtained as homologation, tho' the letter did not men- 
tion the bond, but debt in general, and the defender allowed there was 
a ground of debt, in ſo far as the furniſhing was moderate : But the 
purſuer was put to depone, That the whole accompts were paid by him 
without any abatement. Harcus, ¶ Homologation) 13th July 1688, 


Somervell contra Earl Annandale. ---- Reduction was ſuſtained at the 


inſtance of a diſponee, concluding againſt ſeveral rights excepted out of 
the warrandice of his diſpoſition, tho' it was alledged for the defenders, 
That their rights being acknowledged in græmio of the purſuers, reſer- 


ved and excepted out of it, is a homologation of the ſame, in reſpe& 


it was anſwered, That the exception in the warrandice of the purſuer's 
diſpoſition, was not intended to benefit the defenders, but only to ſe- 
cure the granters from recourſe. Forbes, 18th July 1710, Gibſon 
contra Trotter and others. A contract of marriage defective in ſo- 
lemnities, as being figned but by one notar, for one of the parties, was 
found homologated by the ſubſequent marriage, ſo as to be binding up- 
on the ſpouſes. Spotiſwood, (Marriage) 6th July 1626, Cheap con- 
5 Mowat. Durie, roth December 1630, Nisbet contra Ld. New- 
ands, ---- And a contract of marriage, ſigned but by one notar for 
the party, who bound himſelf for the tocher (probably the bride's fa- 
ther) was found homologated by the ſubſequent marriage, ſo as to give 
action for payment; and as the father had the beſtowing of his daugh- 
ter in marriage, the ſubſequent marriage might well be confidered as 
his deed, and an act of homologation in him, Durie, 3oth March 

Dd ; 5 — SY 1626, 
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382 Homologation. 
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1626, Grieve contra Cant. ---- Nay once it was found, That the mar- 
| riage of the principal parties was an act of homologation to bind the 
cautioner, who had bound with the husband in the contract for the wife's 
jointure. Stair, 1ſt July 1662, Breidy contra Breidy. — But the 
contrary was found with good reaſon. Durie, 3oth June 1625, E 
contra . Gilmour, 15th December 1664, Campbell contra 
Campbell. Newbyth, 23d December 1667, Campbell contra M Allan. 


Taking be. A MINISTER receiving the duty of a tack of tiends againſt which 
— — 2 he had an objection, as let by his predeceſſor, without conſent of the 
While itſtands, patron, was found to be no homologation ; becauſe the tack being a 
— 4 ſtanding right, the miniſter could get no more but the tack-duty till 
5 he ſhould reduce the ſame. Stair, 27th February 1668, Chalmers con- 

tra Wood. A biſhop having changed his vaſſal's ſimple ward to 
taxt- ward, and his ſucceſſors purſuing reduction of the charter upon the 
act 11th, parl. 1 58 5, and act 5th, parl. 1617, and the vaſſal replying, 
That the preſent biſhop had homologated the aforeſaid charter, by re- 
ceiving the canon, which was paid yearly by the old charter, and was 
augmented by the new ; the Lords found, That the biſhop was not 
ee wry thereby from purſuing a reduction, ſeeing, while it ſtood, 
e could claim no more but the canon ; and therefore found it no ho- 
mologation. Falconer, 12th March 1684, Archbiſhop of St. An- 
drews contra Bethune. ---In a reduction of a contract of marriage upon 
minority and leſion, it was not found an homologation, That the purſuer 
after ſhe was major, had ſet her jointure- lands, and uplifted the rents there- 
of, becauſe ſhe was not quarrelling what ſhe got, but what ſhe gave. 
Stair, 22d November 1664, McGill contra Ruthven of Gairn.---- 
There being a diviſion made among heirs-portianers, of whom one 
was minor; the Lords found, That her poſſeſſion of her part after 
majority, was no homologation, and that notwithſtanding thereof 
ſhe might reduce, intra annos utiles. Gosford, 14th July 1669, 
Jack contra Jack. A tack ſet to a woman ſecluding aſſig- 
nies, being reducible upon her marriage, It was found, That the ſet- 
ter's accepting ſeveral years rent from the huſband, was no hamologati- 
on to bar reduction, becauſe, while the tenant was in poſſeſſion, he 
could do no other than take the rent; and the accepting of it from the 
huſband, was doing no more than taking payment of what was due to 
him, without any intention to paſs from his privilege of reduction. 
January 1734, Sir John Home of Manderſton contra Mar- 
garet Taylor and her huſband. ED, 


Homologati- TE heir having homologated in part a legacy of an heritable bond, 
on of a part, is by allowing and . a part thereof: It was argued, That this 
27 could have no effect quoad reliquum not diſcompted, which was re- 

pelled, and the whole legacy ſuſtained, tho' otherwiſe null. Stair, 21ſt 

| ebruary 1663, Wardlaw contra Fraſer. One upon death-bed hav- 
ing executed a bond of proviſion in favours 'of his younger children, 
payment made by the heir to ſome of the children, found a homologa- 

tion as to the reſt. Home, January 1686, Erſkine contra Er- 
ſkine. A decreet-arbitral being partly ultra vires, this nullity will 

not invalidate the decreet ſo far as intra vires, nor will the parties ob- 
tempering the decreet, ſo far as effectual, be underſtood a-homologati- 

on of that part which is null. Haddington, 4th March 1607, _— 

| | £ i chaffray 
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chaffray contra Oliphant. Obtempering one head of an articulat de- | # 
creet-arbitral, found not to be a homologation of a ſeparate decerni- 


ture contained in the decreet. Stair, 22d November 1662, Primroſe 
contra Duy. | ws 


A HusBAND having granted to his wife, not otherways provided, Accepting of 

a liferent- proviſion, which was therefore found not revocable; yet hav- ” 1 
ing, de facto, revoked part of it, and bequeathed that part to his father; : 
and the relict having diſcharged the debitor of a year's annualrent of the 
remainder ; the Lords found this a homologation of what was left by 

her huſband to his father, and therefore reſtricted her, tho? it was al- 
ledged, That homologation muſt be explicite and expreſs, eſpecially a- 

gainſt women, in quibus ignorantia juris excuſatur ; and here accep- 

ting, in the firſt place, of what ſhe could get voluntarily, can never 

infer a preſumption of her paſſing from a claim ſhe could not reach but 

by way of proceſs. Fountainhall, 1ſt December 1687, and 1oth Fe- 

bruary 1688, Carmichael contra Corſar. RE: 


Ox x having made a teſtament, appointing his wife executrix, and Proteſting 
leaving a conſiderable legacy to his daughter; and the wife having — 
confirmed the teſtament, but under proteſtation that it ſhould not pre- conſent. 
judge her own right; this was found to take off the alledgeance of ho- 
mologation, and ſo the legacy was found a burden upon the dead's 


part only. Stair, 12th July 1671, Murray contra Murray.—— If a 


PpProteſtatio contraria facto will take off homologation, debated, but 


not determined, Stair, 26th January 1671, Caſſe contra Cuningham. 


A SUBMISSION entred into by a wife, with regard to her heritage, If homologa- 


tion can be in- 


null upon the act 1681, there being but one witneſs to her ſubſcription, ferred from the 
| was found homologated by her huſhand's appearing and pleading in her deeds of an ad- 
| behalf before the arbiters; for the huſband being adminiſtrator for his miniſtrator: 
wife, his conſent implies her conſent. 21ft January 173 5, Telfer | 


contra Hamilton of Grange. 


A Minos, having curators, granting a bond of borrowed money, Effect of ho- 
without their conſent, and having made payment of any part of the mologation. 

EPR . ny And, Imo, If 
annualrent, after his perfect age, he was found thereby to 


ve ratifi- ic will validate 
ed the ſame, and that he could not be heard thereafter to impugh a nulldeed? 
it. Haddington, 25th January 1611, Craig contra Moncrief. ---- A 

contract ſubſcribed by a minor without conſent of curators, found 
homologated by a decreet of regiſtration of the contract, obtained by 

the minor after his majority. Stair, 28th June 1671, Home contra 

Lord Juſtice Clerk. Payment of annualrent after viduity, found to 
homologate a bond granted by a wife flante matrimonio. Gosford, 


| 10th December 1 672, Mitchel contra Cuningham. -—— Diſpoſition 


granted by a child of 11 years of age, if capable of homologation, di- 
ſputed. Home, June 1726, Harvie contra Gordon. 

A Man's uſing and founding on a decreet, determining controver- 2p, If ic will 
ted marches per modum tituli, in actions at his inſtance and againſt him, paidarea wrir 
was found no homologation of an error in fact in the ſaid decreet. an error in fact. 


Forbes, 1ſt December 1711, Wauchop contre Hamilton. 5 
; Da ˖ — RoRomOUny 


384 7 Horning. Houſhold Pleniſhing. 


Bygones fall 
ſub communi- 


WRITS defettive in ſolemnities, if they may be ſupported by Ho- 
molggation. See Writ, on 4 


A N application being made by a preſbytery, that letters of hor- 
ning might be directed againſt certain perſons who had been cited 

as. witneſſes, and. neglected to appear before them, the Lords did de- 
mur, in reſpect letters of horning ought not to be directed, but either 
by conſent of parties, or by warrant of acts of parliament, as appears by 
acts ordaining horning to be directed upon ſheriff and commiſſar de- 
cteets, decreets within burgh and admiral decreets. Dirleton, 12th Fe- 
bruary 1675, preſbytery of Dunſe. © De 2 
LETTERS of four forms diſcharged, and letters of horning, upon a 
ſimple charge ſubſtituted in their place. Act of ſederunt 23d Novem- 
ber 1613. See Spotiſwood, (Horning.) | | 


r 2 2 2 $ * — _—_ 


- HovsmorD PLENISHING. 


jo a proceſs at the inſtance of an executor-creditor againſt the reli, 
to whom, in her contra& of marriage, was difponed the half of 
the houſhold pleniſhing, as well heirſhip as others, free of all debts; 
the Lords found, That uncut webs of cloth, not form'd into any 
particular uſe of ſheets, curtains, &c. were not to be reputed houſhold 
pleniſhing, nor yet ſuch larger filver veſſels as were Love rather for 
ſhew and ornament, than for daily uſe, nor medals, unleſs the defender 
offered to prove, that they were gifted to her with her other parapher- 
nalia. Fountainhall, Forbes, 8th July 1709, Lady Rankiltor contra 
Lady Ayton, on 9 8 
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. HusBanD and WIE. 


| What ſubjects fall ſub communione lonorum & de- 
bitorum. | ; 1 


WOMAN 's jointure being eſtabliſhed by her huſband's perſo- 
nal obligation, to pay a certain ſum to her termly, with termly 
failzies, and ànnualrent from the reſpective terms of payment; the 
Lords found the bygones of this annuity that became due before the ſe- 


cond 


r 


% 
* 


cond marriage, fell under the jus mariti of the — — 230 


February 1739, Dunlop contra Gray. 


Box p bearing annualrent falls not under ſus mariti. Stair, 28th 
June 1665, Pitcairn contra Edgar. Stair, 4th July 1676, Rollo con- Bond bear- 


Husband and Wife 385 


tra Brownlie. ---- The creditor in a bond dying after the term of pay- ing annualrene 


falls not; 


ment of the principal ſum, but before the firſt term of payment of an- 
nualrent, his relict was found entitled to draw her ſhare thereof, the 
paying of annualrent being that which makes it heritable guoad reli- 
Ham. Harcus, (Bonds) 26th January 1682, Barclay contra Pearſon. - 


— Found, That a charge of horning on a bond bearing annualrent, 


does not make it ſo moveable as to fall either to the relict or fiſk, tho 
even before the act 1661 it would have made it fall to executors. Foun- 
tainhall, 19th January 1693, Scot contra Parks, | 


A Boxp bearing annualrent and obligement to infeft, falls not ſus 


communione, nor will the relict have any part thereof. Stair, 24th Nor a bond 
June 1663, Eliſabeth contra A bond heritable by a clauſe having a 


clauſe of in- 


to infeft, aſſigned to a woman, her heirs and executors, found to re- feſtment. 
main heritable, and not to fall under her huſhand's jus mariti, Har. 
cus, (Bonds) March 1684, Gordon contra Ogilvie. | | 4 


A BILL of exchange is moveable | as huſband and wife, and 
falls ſub communione, and therefore the huſband is liable to pay ſuch Bill of ex- 
debts. Home, January 1725, Leſlie contra Nicolſon.---- The —_ Balls 
like, where the bill bore annualrent from its date. 13th December 1 
1738, Gilhagie contra Orr. p 


A RELicT having paid ſome of her huſband's debts bearing an- 
nualrent, taking a diſcharge, and not an aſſignation, her claim of relief Claim of re- 
was found to be fimply moveable, and to fall under her ſecond huſ- lief. 
band's jus mariti, 1oth January 1736, Wilkieſon contra Balfour. 20 


A Woman having aſſign'd a ſum before her marriage, with abſo- 


| lute warrandice, the ſame was found not to fall under the jus mariti, Bend aſſign d 


tho' the aſſignation was not intimated, becauſe the warrandice was a — — 


debt for which the huſband was paſſively liable, and fo he could no iatimated. 


more compete upon his jus mariti, tho requiring no intimation, than 


his wife the cedent could. Gosford, 6th December 1673, Robertſon | 


contra Lord Halkerton. 

A Gry r of non-entry belonging to a woman, having tractum fu- 
turi temporis, falls not under her huſband's jus mariti. Colvil, Night having 
June 1582, Pennycook contra Cockburn. 33 


A Box to one, which failing by deceaſe, to another nominatim, be- 


longs ſolely to the ſubſtitute, and the fiar's relict can have no ſhare of it, Bond G 2 
| even tho' the inſtitute die before the term of payment. Durie, Hope, **i9ing ſubiti- 
(Huſband) 15th January 1630, Thomſon contra Merkland, + 


tutions, | 


A Woman having married a ſecond huſband, who was oberatus, If an illi- 


tional claim 
Fu the falls ſub com- 
munione. 


after his deceaſe ſhe (and not his creditors) was found to have right to quid or condi- 
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236 usband and Wife. 


The wiſe's 


the aſſythment for the ſlaughter of her former huſband, as if ſhe had 
never married again, Colvil, 14th March 1579, Forbes contra her laſt 
huſband's creditors. = 5 | | 
Taz queſtion occuring, If the jus mariti did carry a conditional obli- 
tion granted to a wife, whereof the condition did not exiſt, nor was 
purified during the ſtanding of the marriage ; ſome of the Lords thought 
the exiſtence of the condition, at whatever time it happened, did puri- 
fy the obligation, and made the caſe the ſame, as if it had been pure 2 
principio; but it was carried in the negative, that the jus mariri did 
no more carry an obligation, which fell due after the diſſolution of the 
marriage, than the 72s relictæ would carry it, or the gift of ſingle eſcheat, 
unleſs the condition did exiſt, and the ſame was purified before the de- 
nounciation or gift. Fountainhall, 18th December 1694, Fothering- 
ham of Powrie contra Earl of Home. . Ts 


| Urricable SING the relict can have no benefit of heritable debts due to her 
debts due by defun& huſband, neither has ſhe detriment by heritable debts due by 
che husband, him, and therefore the heritable debt cannot exhauſt the moveables, to 


burden not the 


goods in com-diminith the relict's part. Stair, 19th July 664, Scrimzeour contra 


munion. executors of Murray. ---- The relict's third of moveables, is not burden- 
ed with any bonds due by her huſband bearing annualrent. Stair, Goſ-. 
ford, 23d December 1668, McKenzie contra Robertſon, Forbes, 

27th January 1713, Moncrief contra Monipenny. 


Nor bert. TE Lords found a huſband not liable for the principal ſums. of heri- 
ble debts due table debts due by his wife, whether heritable by a clauſe of infeftment, 


by the wife. or by bearing annualrent, but found him liable for the bygone annualrents 


of the ſame, and in time coming, during the ſtanding of the marriage. 
Fountainhall, roth January 1696, Oſburn contra Young. Fountainhall, 
12th February 1696, Hay of Naughton contra Cleland and Henderſon, 
Fountainhall, 11th January and 4th February 1704, Gordon contra 
Campbell. Forbes, 13th July 1708, Gordon contra Davidſon, 


[Kb be Ne- The current annualrents of heritable ſums, falling due during the 


ßes of berita- Marriage, do come under the communion, and accreice to the huſband 


ble ſubjects jure mariti. Stair, 28th June 1665, Pitcairn contra Edgar, Stair, 
„ 4th July 1676, Rollo contra Brownlie. Stair, 21ſt February 1679, 
riage go into Cockburn contra Burn. And the current profits of a right having 
the communi”, grun futuri temporis, ariſing during the marriage, fall alſo ſub con- 

munione. Colvil, June 1582, Pennycook contra Cockburn. 


REQUISITION and horning uſed by a married woman for her prin- 
herirable ſub- Cipal ſum, was found not to make it moveable, ſo as to impower the 
jeds rendered huſband to diſcharge it jure mariti without her conſent, but that ſhe 
ing the DE her executors might ſtill crave it. Haddington, 11th June 1609, O- 
age, if they Silvie contra Earl Eglinton. -— Found, That a wife, having fante ma- 
— 2 trimonio, got Tight to a bond bearing annualrent, the uplifting of the 
money to retmploy it in her own name, did not make it fall under the 
huſband's jus nariti. Harcus, (Stante matrimonio) 17th December 
1687, Janet Stewart contra Gillies. ---- A huſband purſuing for exhi- 
bition and delivery of a bond, left out by his umquhile fpowſe, which 
therefore muſt be preſumed to be out of his means. Againſt delivery 
it was pled by an aſſigney from the wife, That this bond came in _ 
| | 0 
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5 Hude and Wife. : ij 


bf an heritable bond due to the wife before her marriage, which ſhe 


had uplifted ; the Lords found it relevant, That the wife had an he- 


ritable bond before her marriage, and found that her uplifting thereof, 
being again reimployed heritably, did not make it fall to the huſband 


as moveable. Stair, Fountainhall, 21ſt February 1679, Cockburn con- 


tra Burn. An heritable ſum which belonged to a woman before her 


marriage, being uplifted by her during the marriage, and lent out a- 
gain to her and her huſband in liferent, and his heirs in fee ; after the 


huſband's deceaſe, the wife laid claim to the bond as a donatio inter vi- 
rum & uxorem, revocable by her. It was anſwered, That the money 


being uplifted became moveable, and fell to the huſband by law; not 
by any voluntary conveyance from the wife ; the Lords found the ſum 


uplifted upon the wife's diſcharge, fell under the huſband's jus mariti; 
unleſs ſhe could make it appear that it was uplifted to be reimployed 


otherwiſe than in terms of the new bond. Harcus, (Contracts of 


Marriage) Fountainhall, 12th February 1686, Lady Garvel contra 
repreſentatives of Forreſt; ---- A daughter having infiſted in a reducti- 


on of a diſpoſition of lands by her father, as done without any one- 
rous cauſe, in prejudice of a ſettlement in her favours; the Lords 


found it in part onerous, and refuſed to reduce, but ordered the de- 


fender to give bond bearing annualrent to the purſuer, for what was 
wanting of a juſt price. The diſpoſition was made, and bond granted 


during the daughter's marriage, which gave riſe to the queſtion, Whe- 
ther this bond fell under the jus mariti? That it fell under. was con- 


tended, becauſe all bonds are moveable before the term of payment; 
and if this bond was once moveable during the marriage, it of conſe- 


quence fell to the huſband, and could not ceaſe to be his, tho after- 
wards it bore annualrent. It was contended on the other hand; That 


the bond came in place of land, and was the ſame as if the wife had 


ſold her heritage during the marriage, and taken a bond for it, which 


unqueſtionably would be exempt from the us mariti; had indeed the 
marriage interveened betwixt the date of the bond, and the term of 
payment, more might be ſaid, for that would be the ſame caſe as if a 


bond had been taken as the price of land fold before the marriage. 
The Lords found the ſum heritable. January 1719, Hill of 


Ibrox contra King. 


A LE GACY left to a married woman falls to her husband. Hope, © Moveables 


accruing to 


Executor) 18th January 1614, Lawſon contra Bannantyne. ——- A che wif © 
ſum aſſigned to the wife, was found to become the husband's jure ma- ring marriage, 


riti, tho not intimated by the wife till after his death; and the debi- if "hey fill g 


tor being charged for the ſum by the relict, was found to have com- 


penſation upon debts due by the defunct husband to him. Stair, 2gth 


January 1663, Scot contra Dickſon. - A bond granted to a wife pay- 
able the firſt term after her father and mother's deceaſe, with annual- 
rent from that term, in caſe the principal ſum were not then paid, was 


found moveable before the term of payment, and to belong to the huſ- 


band and his executors, tho' he died before his wife and before the 
term of payment. Durie, 15th June 1627, Nicolſon and Lyle contre 
Lyle. A bond granted by the purchaſer of an eftate to one for the 
uſe and behoof of the ſeller's mit as the ordinary compliment called 
the Lady's gown, given for her conſent to the ſale and for renouncing 


her liferent infeftment upon the lands, was found not to fall under her 
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ed to be the 


— — 


husband's jus mariti. Forbes, 26th, Fountainhall, 27 July 1709, 
Lady Pitfirran contra Wood, EE 


Money lent Mo Ex lent or depoſited by a wife during the marriage belongs to 
PT gy 2 the husband, and he may purſue for it in his own name. Durie, 15th 
husband's. granted bond to Enterkine's lady, on the narrative of borrowed money, 

of which bond ſhe madeafterwards payment; the Lords found, That the 
money which Mr. Rigg's lady paid to the lady Enterkine, was Mr. Rigg 
her husband's money; and that therefore action of repetition was com- 
petent to Mr. Rigg for the ſame, tho' it was argued to be againſt equi- 

ty that a husband ſhould be entitled to repete when he is not able to con- 


deſcend upon any of his money intrometted with by his wife, at that, or 


any former time. 3oth January 1727, Rigg contra Cuningham. 


3 — 1582. Mrs. of Gray contra the Maſter.--- Nor can they be poinded for 


gal to the wife, the husband's debt. Haddington, 23d and 27th June 1710, 


RC * contra  . A woman gifting away her paraphernalia upon 


ſuſtained the donation, ſeeing paraphernalia are not ſubject to the heir's 
relief of moveable debts, as other moveables are. Falconer, 27th 
February 1683, Earl Leven contra Montgomery. 


FounD, That gold gifted to a wife, even before marriage, not be- | 


ing ornamentum muliebre, might be affected by the diligence of the 

husband's creditors ; but if extant at the wife's deceaſe, does belong 
to her executors without diviſion, Harcus, (Contracts of marriage) 
March 1684, Craig contra Montieth. Hence it may be infer- 


red, That if ſuch gold be evicted by the diligence of the husband's cre- 


ditors, it ought to be refounded by him to the wife's executors.--- The 

 _ wife's jewels not falling under communione, cannot be attached for her 
husband's debts. Haddington, 27th June 1610.---- Gold medals gift- 

ed by the husband before marriage, fall not under the diviſion of mo- 

- | veables betwixt husband and wife. Fountainhall, Forbes, 8th July 


1709, Lady Rankeilor contra Lady Ayton. ---- Found, That under 
paraphernaha, peculiarly belonging to the wife, and noways entring in- 


to the communion of goods betwixt the huſband and her, are compre- 
hended the mundus or veſtitus muliebris, viz. all the body wearing 
clothes belonging to the wife, acquired by her at any time, or what- 
ever other ornaments, or other things, peculiar or proper for her per- 
ſon, and not proper for mens uſe and wearing, as neck-laces, ear-rings, 
breaſt-jewels, gold-chains, bracelets, &c. That under child-bed 


 Unens, e e are to be underſtood the linens on the wife's wh | 


ſon in bed, but not the linens on the child itſelf, nor on the 
nor in the room; and therefore the child's whiſtle, the ſpoon, porrin- 
ger, &c. are not paraphernal, but fall under the communion of goods; 
That ribbans cut or uncut, are paraphernal, and belong to the wife, 
unleſs the huſband be a merchant. Found, That all other things, 


goods, unleſs they become peculiar and paraphernal by the gift and ap- 
| propriation of the huſband” to her, ſuch as a marriage-watch, 5 
| | jewels, 


November 1635, Fenton contra Carnegie. -- Mr. Rigg's Lady having 


Tux wife's paraphernalia fall not ſub communione. Colvil, June | 


death-bed, and the ſame being quarrelled by her heir, as in his preju- : 
dice, by laying the burden of the moveable debts upon him; the Lords 


which are of their own nature of promiſcuous and common uſe to men 
and women, are not paraphernalia, but fall under the communion of 
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jewels, and medals, Gr. But found, That a purſe of gold or other 
moveables, that by the gift of the former husband became paraphernal 


excluſive of the huſband, are only to be reckoned as common moveables 


quoad a ſecond husband, unleſs of new gifted and appropriated by him 
to the wife. Found, That ſuch gifts and preſents as one gives to his 


bride, before, or on the day of the marriage are paraphernal, and irre- 


vocable by the huſband, and belong ſolely to the wife and her execu- 


tors: But that any gifts given by the huſband to his wife after the mar- 
riage-day, are revocable, either by the huſband's making uſe of them 
himſelf, or taking them back during the marriage ; but if during the 
marriage the wife be in poſſeſſion of them, and at her death, they are not 
revocable by the huſband thereafter. Laſtly, found, That cabinets, cof- 
fers, and other things for holding the paraphernalia, are not paraphernal, 
but fall under the communion of goods. Fountainhall, 4th Decem- 


ber 1696, and 15th of January 1697, Dicks contra Maſſie. A la- 


dy purſuing for her jointure, it was referred to her oath that ſhe had 
intrometted with as much of her defun& huſband's effects as would pay 


her all bygones ; and ſhe acknowledging, That ſhe had, at the diſſolution 


the marriage, a purſe containing diverſe medals and purſe-penies, gi- 
ven by her huſband and other friends to her, in which number there 


| were ſome guineas; and that ſhe had at his death about L. 40 ſter- 
ling of lying money, being pune paid by the tenants to the family, 
| which the Ladies ordinarily li 


ifted for the uſe of the houſe ; and that 
ſuch as were not paid in kind, were paid in money, and that her huſband 
allowed the ſame to her; the Lords found, That the Lady had right 
to the faid purſe, and that it did not belong to the huſband or to his heir: 
But as to the ſecond part of the oath about the L. 40 ſterling of preſents, 
ſeeing it was ackowledged, That they uſed to be applied to the uſe of 


| the family, they found it belonged to the huſhand, and ſuſtained the 


compenſation quoad that, the quality of the oath being extrinſick. 


Fountainhall, 27th June 1712, Counteſs of Bute contra the Earl her 


ſtep-ſon. 


A HusBAND may renounce his jus mariti, in ſo far as it relates to yur mari, if © 
his intereſt in his wife's moveables ; but he cannot renounce it in ſo it can be re- 


far as it relates to his adminiſtration and government of the family, which 
would be contra bonos mores and ineffectual. Newbyth, Stair, gth 
February 1667, Lord Collington contra Lady Collington. A con- 
tract of marriage providing, That the means and eſtate of either party 
ſhould return to themſelves failing children of the marriage, and ſhould 


not be under communion, was ſuſtained, tho” it was pled to be contra- 


ry to the jus mariti, which it was alledged the huſband could not re- 


nounce. - Stair, Gosford, 3oth June 1670, Gregs contra Weemyls.--- 


A man inhis contract of marriage with a widow, having renounced his 


Jus mariti as to her jointure, and after the marriage purſuing mails and 
duties againſt the tenants; the Lords found, That the renounciation 
before the marriage, accreſced and returned back to the huſband upon 


the conſummation, unleſs it had been aſſigned to a third party before. 


Fountainhall, 12th, Stair, 13th July 1678, Nicolſon contra Inglis. 
Fountainhall, Forbes, 14th July 1709, Vallange contra M*Dowal. 
Falconer, Harcus, (Liferents) 11th January 1632 Sandilands contra 
Campbell. Harcus, (Contracts of marriage) March 1682, Trot- 
ter contra Campbell, But now it — to be generally agreed, he 
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the huſband in the contract of marriage may renounce his jus nariti; 

and that the reſervation, tho not exerced by the wife in favours of any 

third party, does not fall ſub communione ; and fo found. 23d June 
1730, Walker contra creditors of her huſband. | 


Husband how far liable for his wife's debts con- 
tracted before marriage? 


Liableto all TRR huſband is liable indefinitely for moveable debts due by his 


— 2 wife before the marriage, without regard, whether any thing came by 


fore marriage, the wife or not: For by our law there is an univerſal ſociety of mo- 


veable goods and debts betwixt man and wife. Home, Decem- 
ber 1682, Sympſon contra M Clellan. Bruce, 19th February 171 5, 
Inglis contra Harvie. | os | 


And to the Tux fame with regard to annualrent of heretable debts falling due 
eons of during the marriage. Fountainhall, Forbes, 13th July 1708, Gordon 
heretable debts contra Davidſon. 5 . | 


during the | | : | | | 
Title to be. THE husband found liable for his wife's heretable debt contracted 
retable debts, before the marriage in quantum lucratus ; but in regard he had not pre- 
— ſent acceſs to the lucrum, the tocher being liferented by another, the 

in quantum l Lords ordained him and his wife to aſſign the creditor to as much 
erase. thereof, to take effect when their right ſhould commence, by the life- 
renter's death. Fountainhall, 23d January 1708, Leſlie contra Wal- 
lace. A huſband who got made over to him in the contract of mar- 

riage all that belonged to his wife per averſionem, found liable to pay 

an heretable debt contracted by her before the marriage; for a huſband 

cannot, lawfully, take a right to all his wife's effects without being 

liable to all her debts. 24th January 1738, Dick contra Caſſie. 
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der. Tu husband found not lucratus, by getting a competent tocher, 

Rood Iucratus. Which he recompenſed by fuitable proviſions to the wife and children of 

15 the marriage. Forbes MS. 1ſt, 22d January 1714, Lockhart of Carn- 
warth contra Dundaſles. _ | | 


9 7 nn — E Sr rINY oo Hee AS og oe een new 


Liberaxed A DECREET obtained againſt a wife, and her huſband for his inte- 
— oa * reſt, was found not to give execution againſt the huſband after divorce- 
debts by dif. ment, ſpecially it being by. the wife's fault, but found that it muſt be 
ſolurion of the executed againſt herſelf only. Haddington, 23d June 1612, Kinloch 
contra the executors of the ſheriff of Murray.---- A purſuit being in⸗ 

tented againſt a married woman, and her huſband for his intereſt, for her | 
intromiſſions before marriage, and the wife dying during the depen- 

dence, after litiſconteſtation, the Lords found, That the man being on- 

ly called for his intereſt, qua huſband, the relation was looſed by his 

wife's death, and there remained no longer any medium upon which 

to found a conclufion againſt him. Stair, 11th. July 1664, Dunbar 

contra Fraſer. ---- A decreet of regiſtration obtained againſt a wife, and 

her huſband for his intereſt, cannot be put to execution againſt the huſ- 

band after the wife's deceaſe. Stair, Dirleton, 23d December 1665, Bur- 

net contra Lepers. Upon a decreet recovered againſt a woman be- 

fore her marriage, ſhe being charged, and her huſband for his intereſt, 


and 
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Husband and Wife. 391 
and both of them afterwards denounced, and then ſhe dying, the huſ- 
band, in a ſuſpenſion, was found liberated from all further diligence, 
Durie, 20th March 1627, Knows contra Kneeland. ---- Upon a de- 
creet recovered againſt a wife, and her huſband for his intereſt, horn- 
ing, denounciation and arreſtment followed, but the wife dying, in cur- 
ſu, before the dil 2 was completed by poinding or decreet of forth- 
coming, it was objected by the huſband, That by the death of either 
party, the univerſal ſociety of moveable goods and debts is diſſolved, 
after which there remains no foundation for making the huſband liable, 
unleſs the creditor had eſtabliſhed a nexus upon his perſon, by obtain- 
ing a bond from him, or a nexus upon his goods, by poinding, &c. 
the Lords found, That ſeeing poinding or decreet of forthcoming did | 
not proceed during the marriage, the huſband was free. Stair, 23d | 
January 1678, Wilkie contra Stewart. ------ A huſband after his wife's j 
death cannot be wairded for debt contracted before the marriage, 
and if he be in waird therefor, before her deceaſe, he will be ſet at | 
liberty. Haddington, 26th February 1623, Douglas contra Stirling. | 
---- A huſband being charged, upon a debt of his wife's, for his intereſt, 3 
and denounced, and his eſcheat thereby falling, found that the wife's 1 
death did not annul the eſcheat once fallen, becauſe the contumacy in- 
curred by not paying or ſuſpending debito tempore, the cauſe of the e- 
ſcheat's falling, was not taken away by the diſſolution of the marriage. 
Stair, 25th February 1668, Laird Almond contra Dalmahoy. Stair, 
23d December 1673, inter eoſd. ----- Whether an adjudication led a- 
gainſt the huſband's lands for the wife's perſonal debt, contracted before 
the marriage, ought to fall upon diſſolution of the marriage, and the 
huſband and his eſtate be free, debated, but not determined, Foun- 
tainhall, 16th November 1698, Bryſon contra Menzies. 


| 
| 
| 
| 
| 
I 


A HUSBAND liable for his wife's debts, even after diſſolution of the rig he be 
marriage, in ſo far as he enjoys her means jure mariti, becauſe the jus lucratus by the | 
mariti is underſtood to be free gear only, deductis debitis. Gilmour, Page. 
25th January, Stair, 1ſt February 1662, Cuningham contra Dalma- 

 hoy.----If a huſband get more with his wife than an ordinary and com- 
petent tocher effeiring to his circumſtances, he will be liable for his 
wife's debt after diſſolution of the marriage, in quantum lucratus eft, + 
and the /ucrum will be conſidered to be the benefit he has gotten above 
an ordinary tocher. Stair, Dirleton, 23d December 1665, Burnet con- 
tra Lepers. Stair, 27th January 1674, Spreul contra Stewart. | 
A HusBanD, after his. wife's death, was purſued for the price of 
wines ſold to the wife immediately before the marriage, upon this me- 
dium, That the property and poſſeſſion falling to the huſband by the 
marriage, he muſt be liable for the price, eſpecially having allowed 
his ike, as prapofita negotiis, to ſell ſome part thereof. The defence 
was, That the marriage having diſſolved within three or four months, 
the property of the wines was not the huſband's, but returned to the 
wie's executors, ſo that he could not be liable, but for what was actu- 
ally fold during the marriage, which was found relevant. Gosford, © 
_ 24th, Stair 25th November 1668 Andrew contra Carſe. A woman 
being purſued as univerſal intrometter to a defunct, and her huſband 
bro intereſſe, and the wife dying, the Lords found, That the huſband - 
not being otherways lucratus by 7 marriage, ſhould not be liab 8 | 
PR eF 8 Z oo 
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leſs it was proved, That he got the goods intrometted with by his wife, 
Dirleton, roth February 1676, Mackail contra McMillan, 


— 


And even A Wo AN tutrix to her ſon having married a ſecond, and then a 
then ſuþ4i4- third huſband, and the faid third huſband and ſhe being both conveened, 
re o. firſt for her intromiſſion during the ſtanding of the ſecond marriage, 

and then alſo for what ſhe had lifted as tutrix before that ſecond mar- 
riage; the Lords found, That the third huſband could not be con- 
veened for his wife's or her ſecond huſband's intromiffions during that 
marriage, until the heirs of the ſecond huſband were firſt diſcuſſed , 
and as to the years that preceeded her ſecond marriage, found, That the 
third huſband and ſhe might be conveened for her intromiſſion during 
theſe years, and that it was not neceſſary to purſue the repreſentatives of 
the ſecond huſband for the ſame, ſeeing the action was proper againſt 
herſelf, ſhe being then tutrix, and conſequently againſt her preſent huſ- 
band. Durie, Spotiſwood, (Tutor) 28th March 1629, Matthieſon 
contra Ld. Wariſtoun. A. huſband being purſued for the price of 
moveables intrometted with by his wife, alledged, That her former 
huſband had got theſe moveables, and his ſucceſſor ſhould be liable, at 
leaſt, in the firſt place, which was repelled, but prejudice to the preſent - 
5 huſband to purſue the ſucceſſors of the former huſband for repetition as 
accords. Stair, 18th February 1663, Dunbar contra Lady Fraſer 
After the wife's death, the huſband, tho' decreet was taken againſt him, 
is not liable for her debts, tho he be lucratus by the marriage, until 
her repreſentatives be firſt diſcuſſed. Stair, 23d January 1678, Wil- 
kie contra Stewart. A huſband being conveen'd for payment of his 
defunct wife's moveable debts, in quantum factus erat locupletior, the 
Lords found the huſband liable ſub/drar:e only, the heritable eſtate be- 
ing firſt diſcuſſed and exhauſted, in regard that the us mariti being equi- 
valent to an aſſignation inter vi vos, the creditors could have no ground 
of quarrel, ſo long as there was ſufficiency remaining for their payment. 


Falconer, 27th February 168 3, Earl Leven contra Montgomery. 
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Mutual duties betwixt husband and wife. 


Hosband . A MAN putting away his wife for an alledged fault, it was found, 
bound to ali- That he ought to maintain her, conform to his eſtate, from the 
mend time of his putting her away till reconciliation or ſentence of di- 
WE  vorce, Balfour, (Husband) 26th February 1561, Crighton contra A- 
bercromby, 26th March 1561, Logan contra Wood. ---- During the 
dependence of a proceſs of didorcement for impotency, altho* the pur- 
fuit was at the wife's inſtance, = in the mean time the Lords found 
ſhe was to be ahmented at her huſband's charges. Colvil, 23d March 
1579, Lady Lennox contra Lord Lovat. Nota, This was fo decided, 
alf the fuſband offered to receive her home. N 
AWI x's bond for 600 merks, without conſent of her huſband, found 
binding upon him, ſhe being perſona illuſtris, her huſband out of the 
country, and therefore the bond preſumed to be for aliment. Hope, 
(Huſband and Wife) 8th June 1613, Ruſſel contra Earl of Argyle. 
THz huſband is liable for goods taken off by his wife, even after in- 
hibition, unleſs he can prove, that ſhe was otherwiſe competently — 
| | . ä vided. 
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vided. Stair, 25th July 1676, Campbell contra Ld. Ebden. The 
like. Gosford 23d June 1675, Auchinleck confra Earl Monteith. 

A HusBAND found liable for marriage clothes taken off by his wife, 
after proclamation of banns, upon this footing, That they were in rem 
cjus verſum ; for if the wife had wanted, the huſband muſt have pro- 
vided her after the marriage. Stair, 1oth July 1672, Neilſon contra 
Guthry. ---- A minor found liable for his wife's wedding-clothes taken 
off by himſelf: For tho” the father may be liable to furniſh wedding= 

clothes with his daughter, yet if the furniſhing be upon the huſband's 
faith, it is ſurely in rem verſum of him, and he may age as accords 
againſt his father-in-law, Fountainhall, 24th June 1696, Henderſon 
contra Lafreis. | „ | 
. AFTER ſome miſtakes betwixt a lady and her huſband, ſhe falling 

ill, and being adviſed by phyſicians to go to the bath for her health, and 
her huſband having gotten declarations from other phyſicians, That 
medecines uſed at home might as poſſibly recover her; and ſo upon 
his refuſing his conſent to her going abroad, he being required by way 
of inſtrument to furniſh her money for her journey, but ſtill declining, 
and two near friends having advanced her a ſum for that purpoſe, ta- 
king her bond for it; and thereupon, with her concourſe intenting pro- 
ceſs againſt him for repayment ; the Lords found the bond null, as 
granted /tante matrimonio, without the huſband's conſent, and found, 
That ſhe could not deſert her husband's family; yet if her ſickneſs required 
it, and his fortune could bear it, that he was obliged to promote the cure, 
altho it were by going to the bath, or other medicinal waters; and there- 
fore ſuſtained the proceſs at her inſtance againſt her husband, in ſo far 
as the money was neceſſarily advanced on her journey to England. 
Fountainhall, 19th July 1711, Lady Kinfawns contra Ld. Kintfawns, 
Wnux Rx the husband is willing to aliment his wife in his own fa- 
mily, ſhe is not entitled to a ſeparate aliment, unleſs ſhe prove /evit;an 
or maltreatment, Fountainhall, 19th July 1711, Lady Kinfawns con- 
tra Ld. Kinfawns. | 8 | | 
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Tux creditors of a husband having attached his whole funds by le- Unleſs he 
gal diligence, and particularly -a conſiderable jus mariti he had in de inſelvent. 
his wife's effects; the wife inſiſted for an aliment againſt them, and 
pleaded, That her husband's obligation to aliment her, was the reciprocal 
cauſe of the legal aſſignation from her to her husband; and there- 
fore, as he could not touch her effects without performing the mutual 
cauſe, his creditors could be in no better ſituation, the right muſt paſs 
to them with its burden. Anſwered, The jus mariti and husband's o- 
bligation to aliment his wife, are quite independent of one another; in 
ſo much, that the obligation to aliment is the ſame, whether the huſ- 
band has any benefit by the marriage or not, and his jus mariti is the 
fame, whether he be bound to aliment his wife or not, as where ſhe 

is provided in an aliment aliunde; and as this obligation toaliment is not 
fixed and aſcertained like a bond of borrowed money, but, variable and 
- fluctuating with the means and circumſtances of the parties, the huſ= 
band is liable only ſecundum vires, and when bankrupt not at all. The 

Lords aſſoilzied from the claim of aliment. Fountainhall, roth No- 
vember 1687, creditors of Newgrange contra Scot. Fountainhall, 

13th July 1700, Lady Panholes contra her husband's creditors, Foun- 
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tainhall, Forbes, 25th November 1709, Turnbul contra her huſband's 

creditors. February 1732, Gibſon contra her huſband's creditors. 

— A wife's father who is debitor in the tocher, having alimented her 
after her huſband was broke and gone off the country, was found to 
have retention of the bygone aliment againſt the husband's creditors ar- 

reſting, and inſiſting in a forthcoming of the tocher ; but retention was 

not ſuſtained in time coming. Fountainhall, 11th June 1712, Robert- 
' ſon contra Robertflon., 


_ Thewieif A WomMan having diverted, and being decerned to adhere, if ſhe 
— 22 alledge ſevitiam mariti, and make faith, That ſhe dreads him bodily 
draw, and is harm, this will be a good ground of ſuſpenſion of his decreet, until he 
—— Main- ſhall find caution to treat her as becomes a good husband. Hadding- 
teuance. ton, 18th June 1 594, Howiſon contra Rae. — In a proceſs of ad- 
: herence, at the inſtance of a perſon of quality againſt his lady, ſhe de- 
fending upon maltreatment ; the general heads whereof were, the re- 
fuſing to allow her money for her neceffary uſes, the debarring her 
from the overſight of the education of her children, eſpecially her daugh- 
ter while young, the ſhuting the doors of his lodging, and keeping 
her out at night, and turning off a ſervant for opening the ſame, his 

ſcandalous and familiar converſe with her woman, and protecting her 
after the defender had diſcharged her from the houſe, &c. Theſe ar- 
ticles having been repelled by the commiſfaries, the Lords at adviſing a 
bill of advocation, found, That the commiſfaries had done iniquity ; 
and therefore paſſed the bill. Fountainhall, 8th June 1697, Dutcheſs 
of Gordon contra the Duke. ---- Caſſie elder of Kirkhouſe, in the year 
1715, was attainted of high treaſon, and his eſtate was adjudged to his 
fon, upon this medium, That it being a tailzied ſubject, the father had 
incurred the irritancies, and fallen from his right before his rebellion. 
The lady Kirkhouſe, ſpouſe to Kirkhouſe elder, in her contract of mar- 
riage was provided to the liferent of 1000 merks, to take place after 
her husband's deceaſe; but after the fee was eſtabliſhed in her ſon, ha- 
ving inſiſted againſt her husband for a ſeparate aliment upon the head of 
maltreatment, ſhe not only obtained her ſon to be made liable for a ſe- 
parate aliment, but likewiſe, upon a clauſe in the act 16671, obtained, 
That the adjudgers upon the eſtate ſhould be obliged to reſtrict them- 
ſelves to their annualrents during the legal, that there might be room for 

her to affect the rents of the eſtate for that aliment. November 1728, 
Lady Kirkhouſe contra her husband, &c. | 
A Woman having firſt brought a proof of her marriage, and then 
purſuing for adherence, it was ſuſtained as a defence, That, fince the 
time of the alleged marriage, ſhe had been guilty with another man, 
which in law would diſſolve a marriage tho' formal and ſolemn, much 
more a clandeſtine marriage, inferred by preſumptions ; and here the 
Lords refuſed: to oblige the purſuer to raiſe an action of divorce, yet 
ſeeing this might be — againſt every action for adherence, they 
appointed the defender to pay in a ſum for an interim aliment, and to 
carry on the proceſs, with certification if he ſuccumbed, they would 
conſider it as a calumnious defamation, Fountainhall, 23d February 

1700, Cook contra Johnſton. . | 


The huſ- 1 EY ; 185 . ns 
band if bound IN a purſuit at the inſtance of a wife againſt her husband, that. in re- 
wiſe in ow ſpect he had married her very young, without a contract, or advice — 
ture. | 7 | l frienc 
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friends, and got 12000 merks of portion with her, and was delapidating 
his fortune, he might be decerned to ſecure a liferent to her, and pro- 
viſions to her children; the Lords found, That the defender could not 
be ſo decerned, but the purſuer muſt reſt upon her legal proviſions of 
terce and third. Harcus, (Contracts of marriage) December 1686, 
Mrs. Borthwick contra Dr. Borthwick. ---- A young woman having 
married againſt her father's conſent and without a contract, her huſ- 
band's creditors arreſted her tocher of 8000 merks, in the father's 
hands as belonging to their debitor ure mariti, and purſued a forth- 
coming; alledged for the defender, A husband whio gets a tocher with. 
his wife, is bound to provide her in a ſuitable jointure; and there- 
fore retention muſt he competent for ſecurity. Anſwered, Marriage is 
a legal aſſignation, which effectually tranſmits the right of moveables; 
without any implied condition ; and the wife, by marrying without a 
contract, made her choice of the legal proviſions of terce and third 
and tho' the husband had no effects, he might acquire, and utcun- 
que the tocher. muſt be his, tho' there ſhould be no ſubject out of 
which to draw a terce or third, as, on the other hand, ſhe would be 
entitled to a terce and third, tho' ſhe brought no tocher ; the Lords 
conſidered this as a new caſe, and found the tocher belonged to the 

husband, but with the burden of a jointure to the wife, not exceeding 
the annualrents of the tocher ; and therefore decerned in the forthcom- 
ing, the arreſters finding caution to pay her the annualrents of the ſaid ſum 
yearly, incaſe ſhe furvived her husband, and was not otherwiſe provid- 
ed by him in a jointure. Harcus, (Contracts of marriage) Fountain- 

hall, roth November 1687, creditors of Ogilvie of Newgrange contra 
Scot of Hetherwick. FN oa 
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ALTHo' a defunct's family be kept at his own houſe till the next pig}, aii 
term after his deceaſe, yet the Lords found, That the relict was free ment till che 
to live where ſhe pleaſed, and allowed her a modification for her en- usbangz de. 
tertainment, proportioned to the liferent proviſion, tho! ſhe liferented ceaſe. 
an annualrent the payment of which commenced at the next term. 

Gilmour, Stair, 1ſt February 1662, Couper contra Ld. of Tofts,----- 
A Lady, who, in lieu of her jointure, had a bond for a great ſum from 
her husband, payable at the term after his deceaſe, craving aliment for 
maintaining the family for five months, from his death till the next term ; 
the Lords found an aliment due to her, notwithſtanding her ſaid bond, 
tho' here the reaſon of granting ſuch aliment ſeemed to ceaſe, Foun- 
tainhall, 15th January 1709, Lady Ormiſton contra Hamilton of Ban- 
gour. The extent ofa relict's jointure was found not to be the rule of 
alimenting the defun&'s family, till the term after his death, but the 
quality of the perſon and condition of the family left by him. Forbes; 
15th July 1713, creditors of Scot contra his Lady.---- How much is 
to be allowed to the relict for aliment till the term, is arbitrary, accord- 
ing to circumſtances; the jointure is not the rule, nor was a ſeparate as 
liment found to be the rule, which ſhe had complied with rather than 
live with her husband; but, in reſpect to the circumſtances of the e- 
ſtate, the Lords, in the preſent caſe, allowed her only a proportion of the 
ſeparate aliment, unleſs ſhe ſhould ſhew cauſe from the circumſtances 
of the heir for a larger allowance. 18th November 1737, Boſwell 
contra Boſwell, 1 1 | ; 
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Mour nings. THE husband's repreſentatives are liable for the relict's mournings. 
Stair, 12th November 1664, Murray contra Nielſon, Stair, 7th In- 
ly 1675, Wilkie contra Moriſon. h 

ben the birch A RELICT is intitled againſt her huſband's repreſentatives to the 

of 2 poſthmous expence by the birth of a poſthumous child, Stair, roth November 

1671, Haſty contra Haſty. Fountainhall, 19th February 1706, La- 

dy Braidiſholm contra Braidiſholm, | 


Husband and TIT being alledged by a relict, That the defunct's funeral expences 
wite's funeral could not affect or diminiſh her part of the moveables, becauſe the 
Pepe. communion of goods, can be burdened with no debts, except what 
were contracted during the ſtanding of the ſociety, whereas funeral 
charges is a debt contracted after diſſolution of the marriage; the Lords 
found nevertheleſs, That the relict's part muſt bear a ſhare of the fu- 
nerals as well as the dead's part belonging to the neareſt of kin. Foun- 
tainhall, 19th June 1708 contra Forbes, 20th 
June 1713, Moncrief contra Monipenny. ---- The like, with regard 
to the wits funeral expences, where ſhe predeceaſes. Fountainhall, 
14th February 1696, Dicks contra Maſſie. Harcus, (Executry) 8th 
January 1685, Monteith contra his fiſters-in-law. 24th July 1735, 
Learmont contra Watſon of Saughton. ----- The contrary. Forbes, 
I6th January 1706, Aitkin contra Guidlet.— A wife dying within 
the year, in a proceſs for repetition of the tocher, the huſband was al- 
lowed to deduce her funeral expences. Stair, 23d February 1681, Gor- 
don contra Inglis. De | | | 
A PERSON whoſe eſcheat was gifted, dying unrelaxed, the donatar, 
as ſucceeding to his moveables by a lucrative title, and who had alſo 
obtained from the defunct a lucrative diſpoſition of his lands, found 
liable for the expence of his funerals, and not the. relict, tho' provided 
in a jointure. Harcus, (Eſcheat) March 1683, Marquis of 
| Montroſe contra Ld. Buchananan's reli. ---- A relict dying without 
having any means or eſtate to defray her funeral charges, the heir of 
her deceaſed huſband, tho a remote relation, was found liable. Fal- 
coner, Harcus, (Aliment) November 1681, Home, 
March 1682, Heriot contra Blyth. | 


Husband's powers with regard to management of the 
the common ſtock. ET = 


_ , Adminifira® THE huſband has power to _— of the moveables in communion, 
| — Genie to take effect in his life or after his death, provided it be exerced /in? 
munion, doo, but a bond being granted to a niece, payable after the death of the 
granter and of his wife, in caſe he left no heirs of his own body, the 
Lords found the circumſtances of fraud here alledged, viz. That at the 
time of the bond, the granter had not an eſtate ſufficient to fatisfy the 
bond, leaving any thing conſiderable to his wife, not other wiſe provided, 
and that the bond bore a condition of not having heirs of his own body, 
. relevant to this effect, That the bond ſhould not affect the wife's halt. 

7 Stair, 8th, Dirleton, gth December 1675, Thomſons contra creditors 
of Alice Thin. A man having diſponed to his brother the whole 
ſums and goods he ſhould have at his death, © if he ſurvive him, * 


” * 
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the diſponer have no children of his own ; the Lords found; That 


this could not diſappoint the wife of her legal intereſt in the goods in 


communion. Stair, Toth January 1679, Grant contra Grant. 


A Lapy who had deſerted her huſband ob ſeevitiam, and gotten a Management 
ſeparate aliment by the Lords, now craving that her ſon, who was her ol the children. 


only child might be taken from his father, and given to her in cuſtody, 
becauſe of his tenderneſs, and his father's neglect of his education, offer- 
ing alſo to maintain him out of her aliment ; the Lords, in regard the 
ſon was paſt infancy, judged that the father had the only right to keep 
and educate him, and therefore refuſed her bill. Fountainhall, 6th July 
1708, Lady Innergellie ſupplicant, . 


Husband curator to his minor wife. 


A Won Ax minor marrying, and her husband, a poor Highland- 
man, demanding up a ſum belonging to her, the Lords found her ſuf- 
ficiently authoriſed by her huſband as curator to her, and that the right 
of adminiſtration, & jus exigendi, was in him, and that the chance 
of the marriage its diſſolving within the year, did not hinder his up- 
lifting, tho' he were worth nothing. Fountainhall, 3oth July 1697, 
corporation of the taylors in Canongate contra Daikers. 


A married woman's deeds in what caſes effectual a- 
gainſt herſelf, the husband conſenting or not con- 
ſenting. 


FunxISsHING to a family, tho' received by the wife, claimed from Firnithing 
her after her huſband's deceaſe, found to be in rem verſum of the huſ- to a wife, and 


Imo, Where 
"= . . . 2 the husband is 
ſoilzied, reſerving action againſt the huſband's repreſentatives. Durie, bound to alis 


12th March 1630, Scougal contra Douglas. -In an action againſt a ment. 


band, who was bound to aliment his wife, and therefore ſhe was aſ- 


widow Lady for meal and malt furniſhed to her in her huſband's time, 
when he was abſent at court; the Lords refuſed to burden her with the 
228 thereof, altho' it was alledged, That ſhe had a factory from 

er huſband in the time, giving her power to uplift his rents, pay his 
debts and tranſact the ſame, and generally to do all his buſineſs. Spo- 
tiſwood, (Huſband) 18th March 1631, Howiſon contra Lady Lauri- 


ſton, ---- A wife was not found liable for & ſum furniſhed to her for 


her aliment in her great neceſſity, leaving the creditor to inſiſt againſt 
the huſband ; and this, tho' the money was advanced to her upon her 
own faith, which can make no difference; for if ſhe be not bound 
_ otherwiſe, her promiſe, or even perſonal bond granted fante matrimo- 
nio, cannot bind her. Durie, 21ſt December 1629, Ayton contra 
Ld, Halkerton. ---— A married woman found liable for her wedding- 
clothes, taken off by herſelf before the marriage; for tho' this furniſh- 
ing was in rem verſum of the huſband, and not of the wife, yet here 

ſhe was bound by her own contract, entred into before marriage. Stair, 
Toth July 1672, Nielſon contra Guthrie. A married woman giv- 
ing a bond for goods, alledged furniſhed to her without her huſband's 
concourſe, and being purſued after her huſband's deceaſe, action was 
ſuſtained for ſo much only as ſhe ts. ſhe had. received E 
; 5 5 . Fol and 
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and it was found that ſhe had no relief againſt her huſband's repreſen. 

tatives for the ſame, unleſs in ſo far as beſtowed upon the uſe of the 

family. Haddington, 6th July 1610, Euſtachius's wife contra Lady 
Halyroodhouſe. | EY 1 . 5 

ade, Where A WIFE liable for drugs furniſhed to her and her children at her 
the bas a'<pa- deſire, ſhe having a peculiar eſtate left by her father for her aliment, 
| wherefrom her huſband was excluded, and he at the fame time was 
bankrupt, and out of the country. Stair, 19th December 1667, Gairns 

contra Arthur. A lady being ſettled in a ſeparate aliment, any fur- 

niſhings made by merchants, &c. to her, found to bind her perfo- 

nally, and to affect her aliment. Harcus, (Stante matrimonto) bth 

July 1688, Robin contra Counteſs of Southeſk. 5 

3tio, Where PRO Ess for the price of wines was ſuſtained againſt a woman 


the husband is clothed with a huſband, and he not called, becauſe the huſband had 


bankrupt. | it, ar 
4 years out of the country before the purſuit, and was not 


returned, nor was it known whether he was dead or alive, and all this 
time the defender was in uſe to bargain with this purſuer, and buy 
wines and keep an inn. Durie, 19th March 1626, Ruſſel contra Pa- 
terſon. ---- The like. Haddington, 19th January 1611, Hog contra 
Lillie. A married woman who had entertained boarders proprio 
nomine, for the ſpace of 15 years, her huſband being abſent, and re- 
ported to be dead, was found perſonally liable for what was furniſhed 
to the family and boarders. Gilmour, 23d June 1663, Hay contra 
Carſtorphin. . | 


o Her perf A PERSONAL bond for borrowed money, granted by a woman 
borrowed mo- tante matrimonio, is not effectual againſt her in law; and it does not 

ney nor bind- alter the caſe, whether ſhe be principal or cautioner, or whether her 

hukand con- huſband conſent or not. Haddington, 12th June 1611, Wood 

ſent. contra Lady Bonington. Durie, 24th March 1626, Greenlaw con- 

tra Galloway. Durie, 19th December 1626, Matthew contra Sib- 

bald. ----- Nor will a judicial ratification upon oath, give any ſupport 

to ſuch a bond. Gilmour, 14th January, Stair, 18th February 1663, 

Birch contra Douglas. Newbyth, 27th January 1665, Fiſher contra 

Ker. Dirleton, 5th July 1676, contra  . Fountainhall, 

11th February 1707, Broomfield contra Simpſon, &c.---- The like, 

tho' the creditor offer to reſtrict his bond to be the foundation of real 

diligence only againſt the eſtate. July 1730, Lithgow contra 
Armſtrong. ---- A wife who had a conſiderable aliment modified her by 

the privy council, for entertainment of her huſband and family, where- 

of the whole managry (becaufe of the huſband's weakneſs) was com- 

mitted to her, and her diſcharges declared ſufficient, having granted 

bond for borrowed money during the marriage; the Lords, tho' the 

validity of the marriage was much doubted, by reaſon of the huſ- 

band's natural fatuity, yet refuſed to recede from the known principle 

of law, and found her not liable for the ſum. Fountainhall, Forbes, 

15th November 1705, Duncan contra Lady Drum. An appriſing 

led upon a bond of borrowed money, granted by a huſband and wife, 

found null, tho' it was argued, That a woman, with her huſband's 

- conſent, can bind herſelf effectually to grant a ſecurity upon her lands; 

and her ſubſcribing the bond, tho' it cannot bind her perſonally, mult 

at leaſt be equivalent to a conſent, that the creditor, upon the huſ- 

| band's obligation, ſhould have acceſs to appriſe her lands. Durie, 3oth 


January 
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5 January 163 5, Mitchelſon contra Moubray. july 172 5, Irvine 
contra the repreſentatives of Dougal. ' Hope, (Huſband) 3d February 
1616, Douglas contra Hamilton, : a 


A Won granted bond to her ſon, durante matrimonio, to fur- Nor 4 bond 
niſh him weekly a certain proportion of vivers, the price of which he of proviſion; 
was to pay her fo ſoon as his pleas at law ſhould be determined; this 
bond was found null, tho' the granter had a ſeparate aliment eſtabliſh- 
ed to her. Stair, 22d July 1680, Baillie contra Lady Lethem.---- A 
bond of proviſion granted by a woman vgſlita viro, to her daughter's 
huſband in name of tocher, found null, February 1720, Col- 
quhoun of Tilliehewn contra executors of the Lady Rofeburn, ---- A 
married woman having become bound in a contract of marriage to pro- 
vide the wife in a tocher, in view of which the huſband had eſta- 
bliſhed his wife in a ſuitable liferent, yet the ſaid obligation was found 
null, as being granted without the huſband's conſent, Colvil, 2oth 


December 1 579, Primroſe contra Lady Roſſyth. 


A Woman, vęſtita viro, granted bond for 59000 merks to the heirs ates pay- 
of her daughter's marriage, reſerving her own liferent; the Lords ſu- able alter her 
ſtained the obligation, it not being to take effect during the granter's 

life.  FPebruary 1720, Colquhoun of Tillichewn and Eliſabeth 

Anderſon his Lady contra executors of the Lady Roſeburn. . 
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A Bonp granted by a wife, ſtante matrimonio, with conſent of her perſonal 
huſband, was ſuſtained, becauſe the creditor had granted backbond, — — 
that he was only to make uſe of the ſame to lead an adjudication, where- an adjidicari: 
by it only had the effect of a diſpoſition. Stair, 23d January 1678, on. 


Bruce contra Paterſon. 


Ox x having granted an aſſignation, bearing to be for relief of a debt, Wife's perſs- 
wherein the aſſigney ſtood cautioner for him, and alſo for relief to his — . — 1 15 
wife of another debt, wherein ſhe was cautioner; againſt the wife pur- ney, not ip/s 
ſuing the aſſigney for her relief, it was objected, That her caution- 1 e 
ry-obligement was null, and therefore, quoad her, there was no debt to Aken, cho e- 
demand relief of. Anſwered, A wife's perſonal bond, as it is a valid lidable by 
natural obligation, fo it is ſufficient by our law to found an action; on- f. 
ly the law gives the debitor a perpetual exception to protect her from 
payment; this exception is a privilege ſhe may uſe or not at her plea- "4 
ſure, and if ſhe is willing to wave her privilege, ſhe muſt be en- — 
titled to relief, equally with any other cautioner. The Lords found, Rf 
That the purſuer might forbear to make uſe of her privilege as a wife, 
and inſiſt for her relief as a cautioner. Stair, 18th July 1672, Watſon 
contra Bruce, x : | 


A Box granted by a woman and her ſecond husband to her firſt Bond for in 

husband's children for their legitim, which ſhe was bound to pay — 
ecutrix to her firſt husband, was found effectual, tho' granted fante 155 

matrimonio. Haddington, 13th Junuary 1610, Primroſe contra Wat- = 

lon, Haddington, 14th March 1623, Douglaſs contra Robertſon.— 

A woman veſtita viro, having a proprium patrimonium, conſtituted b 

her father, for her own, and children's aliment, excluſive of the hui- 


band; her bond was found effectual againſt her, being for furniture to 
| . s Ha . 5 herſelf 
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| herſelf and children. Stair, Dirleton, 23d February 1672, Nielſon 
contra Arthur. ---- An obligation granted by the wife, albeit without 
her husband's conſent, being for her abulziaments ang aliment, will be 
ſuſtained, tho' it bear not ſo per expreſſum. Haddington, 12th 
December 1609, Zibbis contra Counteſs of Orkney. ----- The nullity 
of a bond, granted fante matrimonio, being objected ; anſwered, Tho 
it bears borrowed money, the true cauſe was for marriage-clothes ; 
the Lords ſuſtained the bond quantum in rem verſum, without neceſſity 
of a diſtinct proceſs for the price of the furniſhing, Stair, Fountainhall, 
8th November 1677, Sinclair contra Richardſon. -------- A wife ha- 
ving got a ſeparate aliment, was found not liable for what was 
furniſhed to her before the aliment was conſtituted, becauſe that was 
in rem verſum of the husband; and therefore neither was her pro- 
miſe to pay this furniſhing binding upon her, being granted fante 
matrimonio. Harcus, (Stante matrimonto) 6th July 1688, Robin con- 
tra Counteſs of Southeſk. ---- The like with regard to a bond granted 
by a wife, while the husband was abroad, for the expences beſtowed 
in repairing a ſalt-pan, of which ſhe was provided to the liferent after 
the husband's deceaſe, theſe expences being in rem verſum of the huſ- 
band only. Fountainhall, 12th February 1703, Deans contra Allan, 


A wife iiax A Box p granted by a wife during her marriage with her husband's 
liberry bin conſent, containing an obligement to infeſt with a procuratory, was 
livations found null as to the perſonal obligation, but ſuſtained as to the oblig- 
wick regard ment to infeft ; tho' it was pled, That the principal being null, the ac- 
_— ceſſory cannot ſubſiſt. Stair, Newbyth, Dirleton, 15th December 
vided ir be 166 5, Gilmour, January 1666, Eleis contra Keith. The like 
| e Harcus, (Stante matrimonio) December 1683, Marſhal contra 

Ferguſon. Fountainhall, 2d and 3d February 1686, Somervell contra 

Paton. ----- And in ſuch a caſe, an adjudication led upon a perſonal o- 

bligement was found null, tho the adjudger urged, That allowing the 

obligation to be ineffectual quoad perſonal diligence, it behoved to be 
conſidered a ſubſiſting obligation to ſupport the infeftment granted in 
ſecurity thereof; why not then, an additional ſecurity upon the land by 
adjudication ? Dalrymple, Bruce, 14th June 1715, Shearers contra 
Ker. The husband as heretor, and the wife as liferenter of a tenement, 
diſponing an annualrent out thereof, and obliging them to pay as well not 
infer as infeft, the wife was found perſonally liable to pay the annualrent 
of all years ſince her husband's deceaſe. Haddington, 22d November 

1611, Wauchop contra Waddel. Haddington, gth June 1612, Ld. 

Kinnaird contra Sharp. ---- Bond of borrowed money by a husband and 


wife, containing an obligation upon the wife to pay annualrent out of 


her lands, but no formal obligation to infeft the creditor in her lands, 


found null quoad the wife: For tho' a woman may ſell or burden her 
proper lands with her husband's conſent, it muſt be done debito modo. 
Durie, 24th March 1626, Greenlaw contra Galloway. 


she may a- AN heretrix, with conſent of her husband, diſponed her lands, and 
ſo alienate Pe! became bound for warrandice and delivery of a progreſs ; theſe obliga- 
fer bucband's tions were not found null, tho' granted by a wife ante matrimonis ; 
— for if a wife can ſell her heretage, it muſt follow, That ſhe can involve her- 
rouſly or coe. ſelf in rational obligations relative thereto. Stair, 21ſt January 1 674. 
foully. | 1 1 


8 2 


married woman at her own hand impledging her paraphernalia for ſe- 
curity of money borrowed by her, the ſame was found null, and rei 
vindicatio ſuſtained to the wife's repreſentative againſt the creditor; 
without being obliged to pay the debt. 11th July 173 5, Gemmil contra 
 Yuile. ---- The contrary formerly found by a ſcrimp plurality. For- 
bes, 14th, Fountainhall, 17th July 1711, Pringles contra Irvine. 
A workman having repaired a falt-pan, while the proprietar was a- 
broad, upon an obligation granted by the wife, to whom the liferent of 
the ſubject was provided as a part of her jointure, to put him in poſſeſſion 
till he were ſatisfied out of the profits; in a ſuſpenſion of a charge on 
the obligation, after the huſband's death, the Lords found the fame 
null, as granted without her husband's conſent, Fountainhall, 12th 
February 1703, Deans contra Allan, 5 „ 


| Founp, (which was never decided before) That in the wife's deeds . 8 
. of adminiſtration of her own proper goods, not falling under commu- Id, vet 
nion, the huſband's conſent is not neceſſary. Fountainhall, 2 1ſt Fe- dinary admi- 
bruary 1679, Cockburn contra Burn. — It was found that a wife e- winnen 
ven in the ſtate of ſeparation from her husband, has no power tO her os 
oblige herſelf, or to contract debt, but only to do theſe neceſſary deeds erde —ů! 
which tend to the adminiſtration of her ſeparate patrimony, as ſet- nſent. 
ting tacks to her tenants, ſelling and diſpoſing of her victual, buying 
meat, clothes, Sc. Fountainhall, 22d July 1680, Baillie contra La- 
dy Letham. ----- An — proviſion, ſettled upon a woman, does 
not fall under the jus mariti after her marriage, nor is affectable by her 
| husband's creditors ; but it being controverted whether it fell under the 
huſband or wife's adminiſtration, the Lords, in reſpect of the husband's 
prodigality, found, That which of them offered the beſt caution to ap- 
ply it to its true uſe, which was the maintenance of the family, & 
usband included, ought to be preferred in the adminiſtration and power 
of uplifting, to prevent miſapplication. Fountainhall, 27th Janus 
ary 1709, Dick and Dunbar contra Lady Pinkell. bis) 


A Lavy flante matrimonio being infeft in ſome of her husband's Blay bind 
lands, and having at granting thereof bound herſelf, That, when her ſon herſelf wich- 
came to perfect age, ſhe ſhould reſtrict the ſaid infeftment to an aliment, band schuften. 8 
this infeftment being given to her not in remunerationem dotis, but a ubi 4g fur de 
kind of gratuity, and in view of granting the ſaid obligement, ſhe was lr. 
not allowed thereafter to alledge her being clothed with a husband at 
granting, altho he did not ſubſcribe with her. Maitland, 7th Febru- 
| ary 1570, Ld. Edmonſton contra NY vaisd | Boegdd In 
y gb - = 


- 


402 . Husband and Wife. 


Husbands A heretable bond granted by a husband and wife upon her property 
1 lands, found null guoad the wife, becauſe it did not bear the husband's 
— expreſs conſent authoriſing her therein. Spotiſwood, ( Husband) Du- 
rie, 19th December 1626, Matthew contra Sibbald. A wife ha- 
ving given a renounciation of a tenement in her husband's abſence, in 
favours of her ſon, it was found null 46 initio, notwithſtanding the huſ- 
band upon his return ratified the ſame, which: as found not ſufficient 
to validate a right 7p/o jure null; and therefore found, That a new re- 
nounciation, with the the huſband's conſent, was neceſſary. Maitland, 
- Spotiſwood, (Huſband) 12th February 1566, Dunbar contra Melvil. 
— The contrary afterwards found. Fountainhall, 23d February 
1698, Lady Cochran contra Dutches of Hamilton ; where a wife 
aſſigning a bond,. without her huſband's concurrance, but as to which 
bond he had renounced his jus mariti, the huſband's poſterior ratifica- 
tion of the aſſignation was found ſufficient to validate the fame. 


TY IWR: Ix a reduction at a wife's inſtance, of a gratuitous diſpoſition, grant- 
husband be ed by herſelf, wherein was reſerved her own, and her huſband's life- 
_ the Lords found, That the huſband being furious the time of 
jocapaciry'? granting the diſpoſition, and continuing ſo till his death, the want of 

his conſent to the diſpoſition was not relevant to annul the ſame. 21ſt 
June 1729, Bridget Bold contra George Montgomerie. A wife after 
her huſband's forfeiture, having granted her perſonal obligation, with- 
out his concurrance, for a debt due by him ; the queſtion occurred, 
Whether this obligation was 7p/o jure null, yea, or not? And it was 
argued for the creditor, That this nullity, being introduced by our mu- 
nicipal law, could only be in force ſo long as the civil and municipal 
rights betwixt huſband and wife ſubſiſted, which were now entirely 
diſſolved by the forfeiture ; the Lords found the defence of being ve/t:- 
ta viro, not relevant, in regard the husband was attainted at the time 

| 2 Shag the obligation. 29th June 1733, Dall contra Counteſs of 

utheſk. | | | 


A married woman's deeds in what caſes effectual a- 
gainſt her husband. 


Sede pre Tur Lords refuſed to allow accompts of tradeſmen, who had furniſh- 
poſita negotiis ed neceſſaries to a gentleman's wife, children, &c. during his abſence 
domeftiis. cout of the country, they wanting his ſpecial warrant, altho they offered 
not only to prove that, but divers years furniſhing to himſelf and fa- 
mily, immediately preceeding the abſence ; and this, becauſe at his 
departure he had ſettled a yearly aliment on his lady for the uſes fore- 
ſaid, the not intimation whereof to the furniſhers, was not regarded, 
they not being bound to furniſh. Durie, Spotiſwood, (Husband) 21ſt 
June 1634, Tradeſmen contra Hamilton. ----' The wife is underſtood 
to be præpofita negotiis domeſticis; ſo that for proviſion to the houſe, 
ſhe may take from fleſhers, bakers, &c. ſuch N is neceſſary, 
and the furniſhers are not obliged to enquire, whether the huſband has 
given her money, ſufficient to provide his houſe, ſeeing he has 
a remedy, if he has any ſuſpicion of her conduct, by inhibiting her. 
Dirleton, 7th December 1675, Dalling contra MfKenzie. ------ The 

Earl of Southeſk, being purſued for payment of an accompt furniſhed 
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wr” 


| to the counteſs at London; it was found; if the Counteſs went to 
London without his approbation, or a juſt reaſon, That the Earl 
was obliged for no more than would have been her expences had 


ſhe ſtayed at home, and that, whether ſhe were inhibited or not. 
Stair, Gosford, 6th July 1677: Allan contra Earl and Counteſs of 


| Southeſk. ----- A husband, after diſſolution of the marriage, was found 
liable for accompts taken off by the wife during the marriage; tho 
without his order, and tho' ſhe was competently furniſhed aliunde. 
Harcus (Sante matrimonio) November 1682, Alſtouns contra 


Philips, c. 


A Wires is preſurned to be prepoſita negotiis domeſticis viri, but How far the 
this preſumption was not extended to a lady tercer, granting diſcharges{4?/t»rapre- 


of her terce-duties, which it was found ſhe could not do without conſent tend. 


of her preſent huſband. Colvil, June 1582, Lady Boyd contra Ld: 
Airth, &c.----Nor to a wife uplifting her huſband's mails and duties. 
Colvil, June 1587, Ld. of Pittarrow contra his tenant. Nor 
to a wife uplifting money due to her huſband by bond, as to which a 


commiſſion in writ was found neceſſary. Stair, 3d June 1680, Bucha- 


nan contra Nairne. ---- An apprentice being bound to an apothecary, 


not by his father, but by his mother, who alſo paid part of the appren- 


tice-fee ; in a purſuit againſt the father for the remainder, the appren- 
tice, after two years ſervice, having deſerted, it was found the pr2po- 
ſitura could not be extended to ſuch deeds, neither was the huſband's 
knowledge and ſilence found relevant to infer a conſent or præpgſitura 
as to this matter, ſeeing a man is often forced to be paſſive with regard 


ro ex- 


to the management of an imperious wife, while he is far from approving 
of her conduct; the huſband was therefore aſſoilzied. Fountainhall, 19th 
November 1698, Arnot contra Stevenſon. ---- A wife who, in her huſ- 


band's abſence, delivered to his creditor certain goods belonging to het 


huſband in ſatisfaction of the debt, having got up the inſtructions, with 


a diſcharge thereof ; and the huſband having, after his return, retained 
the writs, without ever ſeeking back the goods, or reclaiming againſt 


what ſhe had done; it was fouud, That the property thereof was 


effectually conveyed to the receiver, ſo as they could not be affected 
with another creditor's diligence. Forbes, 26th December 1711, 
Brown contra Dickſon. A perſon having borrowed money from a 


wife, and given his obligation, was found in tuto to repay the ſum to 
the wife, and retire his obligation, tho' he was acquainted by the huſ- 
band that the money was his. Durie, 16th March 1622, M Math 


contra Home, © 


Tre huſband will be holden to pay for the price of wine bought 
by his wife, and fold in an open tavern, tho it be not condeſcend- 


Where the 


wife carries ond 
traffick under 


ed on to have been bought by him or at his command. Haddington; ber husband 's 
23d November 1609, Muirhead contra Douglas. ---- Otherwiſe where eye. 


the wife lives a ſcandalous life apart from her huſband. © Haddington, 
18th January 1610, — rontra — Found, That a woman 


keeping a ſhop, and trafficking as a merchant, with the knowledge of 


her husband, he is liable for debts contracted by her upon the account 
of her traffick, actione inſtitoria. Dirleton, Gosford, 17th December 
1675, Wilſon contra Deans. = Tg 
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Inhibiion A HusBAND was found not obliged to pay even for ſmall neceſſa- 
. "ries to his family, where he inſtructed his giving to his wife a ſufficient 
of prepoſitera. competency for defraying ſuch charges, and that ſhe was alſo inhibited 
before the furniſhing. Nicolſon, ( Inhibition) 26th July 1620, Kin- 
caid contra Sanderſon. Inhibition being ſerved againſt a wife, and 
ſhe being provided in a livelyhood by her husband, the Lords found 
him not bound to pay any furniſhing and abulziaments for her, altho' 
the merchant was ignorant of the inhibition. Gosford, 23d June 1675 
widow Auchinleck contra Earl of Monteith. A brewer purſuing a 
party for ale which he had furniſhed to his deceaſed wife, and which 
ſhe had tapped under his own view, tho' he had inhibited her, but the 
inhibition was not intimated to the brewer ; the Lords found, That the 
regiſtred inhibition needed no further intimation to any party; but found 
it relevant, ſcripto vel juramento, that he allowed his wife to take 
drink from any perſon that would furniſh her, and that he knew the 
purſuer did furniſh after the inhibition, and yet did not diſcharge him 
nor interrupt, which being proved, they found him liable in the price 
of the ale purſued for. The author ſays, That ſome thought the huſ- 
band ought to be liable, if he was lucratus, quatenus in rem ejus ver- 


um. Fountainhall, Forbes, 5th July 1709, Ker contra Gibſon. 


Ces 


After proclamation of banns the woman is conſider- 
ed to be in the ſame caſe as if actually married. 


Barredfrom AFTER proclamation of banns the woman can do no gratuitous 
granting any deed to prejudge her future ſpouſe. Haddington, 7th June 1605, 
Pobe after pro- Swyne contra Swyne. Haddington, th July 1611, Fletcher contra 
clamation. Auchinleck, (Bond) Durie, 29th January 1633, Scot contra 

Brown. A gratuitous diſcharge of the bygone annualrents of a bond 
after proclamation of banns, was not ſuſtained in prejudice of the huſ- 


band. Home, March 1682, Grant and Gilchriſt contra Pringle. 


What procla- A GRATUITOUS bond made by a woman after ſhe was contra- 
mation Ekel Red, and the banns proclaimed in her future ſpouſe his pariſh- church, 
ent??? _ was ſuſtained, becauſe the bond was given ſix weeeks before the gave 

up her name to be proclaimed in the pariſh where ſhe had dwelt a year 
before. Haddington, Durie, 8th —_ 623, M Doual contra Ait- 
ken. In a proceſs of reduction at the — . — of the husband and 
wife, of a gratuitous diſpoſition granted by the wife, the Lords ſu- 
ſtained the reaſon of reduction, That the diſpoſition was granted af- 
ter the parties were twice proclaimed in the church of Leith, the pa- 
riſh church where the husband dwelt, tho' the wife had her domicile 
in the Canongate, the receivers of the diſpoſition having, de recenti, 


been communers in the treaty of marriage betwixt the parties, and 


found it not relevant to elide the ſame, That the wife, at granting 
the diſpoſition, told that the treaty was broke up, the marriage hav- 
ing followed — after. 3d July 1722, M. Clellan contra M. Clel- 
lan and Mitchel. : | Lo net 


what if there A WI Dow. lady having a jointure, entred into a treaty of marriage- 
— with a ſecond huſband, and, among other articles, it was ſettled, That 
© he eldeſt ſon, who was burdened with a liferent, ſhould grant a tack 


to 
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to the intended huſband of the liferented lands, to endure for a year after 
the mother's deceaſe, in caſe of the man's ſurvivance ; at the ſame time 
ſhe privately diſponed her liferent in favours of her ſecond ſon; and the 
marriage having taken effect, without any formal contract or pro- 
clamation of banns, the Lords were of opinion, That this latent 
diſpoſition was a groſs fraud upon the wife's part, ſeeing the marriage 
was entred into with the declared view of the jointure, in ſo much that 
a proviſion was made for the huſband's enjoying the jointure for a year 
after her deceaſe. It likewiſe occurred, That a gratuitous aſſigna- 
tion, not intimated, could not prejudge the huſband, whoſe jus mariti, 
being a publick right, requires no intimation. Stair, Dirleton, 18th 
December 1667, Gilleſpie contra Auchinleck. | | 


SE 8444S LIES CAD AS NE anne + ome —— 3 FE,” 

Vis rc — cm ns ao Re I ob a tt DIE 
Bend. Ra IDE 3: Hos — — . Ce nd , — 
ng. Agr Ry 3 . n 2 ˙ : i ES 
2 1 * pang — ef, ods; Q * ng * . = 5 c 

* - ou ra wy SE nts 2 re r * 


* S 
D 
AT; 4 , SET "I 


Ms 9 4 — 4 
UEFA LEE * 

ny ——C * — > hi 
— Wa —— — 2 * v2 n py 2 Ti 
— J *. + * A r 
r p * TY 3 
8 2 N SEES 

| _—_ US ca.. 
rr - 4 . N we” 


A Lap after the firſt proclamation of banns, giving a gratuitous A wife cati- 
diſcharge of a part of her jointure to her ſon of a former marriage, ber King. 

the ſame was found null, not only as to the huſband's jus mariti, but than ber huſ- 
as to the lady's own intereſt, tho it was alledged, That the huſband Panda tun Fre- 
knew that the right was granted, which muſt infer his conſent, ge 
going on notwithſtanding in the marriage, it being anſwered, That, 

if the huſband knew, he knew alſo of remed in law. Gilmour, 

| December 1665, Stair, Dirleton, 5th January 1666, Lady 
Bute and her huſband contra the ſheriff of Bute. | 
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The wife how far valens agere without concourſe of 
her husband. _ 

Tur Lords refuſed to ſuſtain = at the inſtance of an heireſs, — on 
without concourſe of her husband, altho' his fraud in declining to con- being authori- 
cur was manifeſt. Colvil, May 1581, Lady Colluthie contra ful her but- 
Maxwell. ---- An action was not ſuſtained at the inſtance of a wife, tho' rator ad lies, 
the ſummons was raiſed in her name, and her husband's for his inte- if he decline. 
reſt, ſhe not being authoriſed by her husband's concourſe ; and it was 
found that he behoved to be in proceſſu ; but, if he refuſed concourſe; 
the Lords declared they would authoriſe the wife to inſiſt by herſelf. 

Stair, 8th, Gosford, gth July 1673, Hacket contra Gordon. The 
| like, Durie, 9th, Haddington, 1oth January 1623, Marſhall contra 
Marſhall. ---- A wife in a competition with her huſband's creditors, 
having repeted a reduction of her contract of marriage, upon minority 
and leſion, the huſband being ſtill alive; and it being objected, That ſne 
could not inſiſt without his conſent, the Lords allowed her procurator 
to concur in this proceſs, and to authoriſe her therein. Fountainhall, 
28th July 1708, Byres contra Reid. WP | 
A Wir being ejected during her huſband's abſence out of the 
country, and when it was ſuppoſed he was dead, the Lords ſuſtained 
the purſuit, tho' at the time of adviſing the probation, it was offered to 
be proved he was alive. Dirleton, Stair, 16th November 1667, Chal- 
mers and Gairdner contra Colvils. | | 25 
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A HoRN ING, at the inſtance of a wife, for a debt due to herſelf, Bohr 


was found null, becauſe raiſed, charged and denounced upon, without gal diligence 
her huſband's conſent or concurrence, altho' the huſband was yet con- wicheur con- 
— he 2H . ——— courſe of her 
tent to allow the ſame, becauſe it being null 46 initio, twas thought husband? 
EE Os 5K | LL, that | 
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that it could not be helped by his poſterior conſent, eſpecially the wife 
being now dead. Spotiſwood, (Huſband) Durie, 27th July 1631, Na- 
pier contra Rollock. ---- This nullity being proponed againſt an arreſt- 
ment, That it being raiſed at the inſtance of a woman, upon a bond 
due to herſelf, neither the letters nor execution made any mention of 
her now huſband for his intereſt, tho' the ſummons of forthcoming ran 
in both their names; the Lords thought that a wife might be conſi- 
dered as a minor, qui meliorem fuam conditionem poteſt facere ſine au- 
toritate tutoris del curatoris; and that the huſband's ſubſequent con- 
ſent did validate the act, and that her not being integra perſond in ju- 
dicio without her huſband, was introduced in his favour, and ſo ought 
not to be turned to his prejudice, and therefore repelled the nullity, and 
ſuſtained the arreſtment. Fountainhall, 29th January 1702, Hepburn 
contra children of dean of guild Blair. TITS 


Ife may Found, That a wife, being infeft in lands by a former huſband, 
appear for ber may compear in judgment, and defend in a removing, altho her pre- 
voce; wich- Tent husband, who has his jus mariti of the lands, be at the horn, 
our warn Sinclair, 23d January 1541, Ld. Craige contra Hepburn. 

May bave , A WIFE, without the concourſe of her husband, was allowed to 
action againſt inſiſt againſt him in a reduction of her contract of marriage, upon mi- 
her husband: nority and lefion. Durie, 8th July 1642, Inglis contra Aikit. 
| Once the Lords gave their opinion, That no action, nor no diligence 

can proceed betwixt man and wife while the marriage ſubſiſts. Du- 
rie, 11th January 1625, Hamilton contra her husband. 12 


TE Lords authoriſed a married lady's advocate to concur with her 


bare 3 curater in an action againſt her husband, as minors are authoriſed againſt their 

ad lites. tutors aud curators, without which remedy of law, no way could be 
found to redreſs ſuch perſons, tho' extremely wrong' d. Gosford, 

* 4th June 1673, Lady Wamphray contra the Ld. — A married wo- 


man repreſenting by bill, That by her contract ſhe was provided to 
the liferent of a certain ſum ; That her husband was vergens gd inopi- 
am; and therefore craving, That certain perſons, whom ſhe named, 
might be authoriſed to purſue in her name, as her curators ad lites, 
for ſecuring her jointure againſt her husband and his creditors, her 
friends having omitted to inſert ſome perſon in the contract at whole 
inſtance execution ſhould paſs ; there being no anſwer, the Lords com- 
plied with the defire of this petition, as being conform to the com- 
mon law, the practice of foreign nations, and our own decifions. Foun- 
tainhall, 17th February 1703, Scot ſupplicant.---- In a fimilar caſe, the 
Lords remitted the petition to the ordinary on the bills, to examine into 
the husband's circumſtances, and what his creditors were doing, that fo 
they might proceed not upon her allegation, but cum cauſe cognitione, 
and yet ſummarily that ſhe might not be prevented by anterior diligen- 
ces. F a hall, 18th November 1704, Katherine Roſs ſupplicant. 


May proſe- Inn1B1TION granted to a wife, upon her husband's obligement to 
cn egy oe infeft her in a jointure, altho' they lived together without any ſepara- 
ay burbzad, tion. Durie, 13th, July 1638, Lady Glenbervie contra her husband. 
- withour being = The Lords, 3 — a bill, allowed a wife letters of horning and inhi- 

aurdoriſed bY bition againſt her husband for her jointure, becauſe he was turned hy- 
| 5 1 | | pochondriac 


Husband and Wife. 


ochondriac, and was dilapidating all; and this without naming a cu- 
rator to her. Fountainhall, 1 5th June 1678, ſupplicant.— 
A wife may proceed in diligence againſt her husband for payment of 


a ſeparate alimeht, without being authoriſed by a curator. Fountain- 


hall, 7th November 1695, Earl of Argyle contra his Lady. 


A DEcLARATOR of irritancy having paſt againſt a wife during the Ia woman 
couverture; after her husband's death ſhe raiſed reduction upon this eber intereſt 


ground, That during the marriage ſhe was aon valens agere, and now by layſe of 


| ſhe was ready to purge. It was anſwered, That wives, as to their he- 
ritable rights, que non tranſeunt in jus mariti, have no privilege, but 
are conveenable and decernable as others. The Lords refuſed to ſu- 
ſtain the reduction. Stair, 16th November 1675, Taylor contra Gib- 
ſon. Objeted againſt a relict, inſiſting in a reduction of her con- 
tract of marriage, upon minority and leſion, that ſhe had not revoked 
and raiſed reduction intra annos utiles; the Lords repelled the objecti- 
on, ſhe having timouſly, after diſſolution of the marriage, revoked and 


raiſed reduction. Forbes, 25th July 1710, Chalmers contra her huſ- 


| band's creditors. Dalrymple, Bruce, 14th December 1714, Greenhill 
contra Stewart. | | | 


IT is the husband's duty to purſue for the tocher, and the wife being, 


ſub boteſtate viri, cannot inſiſt for the ſame ; and therefore a wife be- 


time, during 
the couverture; 


Husbahd 


ound to do di- 
ligence for re- 


ing infeft for her liferent, in virtue of a contract of marriage, but upon covering his 


this expreſs condition, That ſhe ſhould have no benefit of her infeft- wite's cher 


ment, until the tocher were paid; it was found, That neither the huſ- 
band nor his ſingular ſucceſſor could obtrude this proviſion, which fail- 
ed through his own fault, unleſs it could be inſtructed, That the huſ- 


band did diligence, or, That the debitor of the tocher was known to be 


inſolvent, the husband having lived ſeven years after the marriage. 
Stair, 21ſt November 1671, Menzies contra Corbet. Foo 

A HusBAND being bound in a contract of marriage, to add ſo much 
money to the tocher, and to imploy all, &c. the Lords found him 
bound to imploy, altho' the tocher was never paid him, and found his 
| heir debitor for the ſame, and for the annualrents thereof from his fa- 
ther's deceaſe. Hope, (Husband) 24th June 1625, Burd contra Gor- 
don. A husband in a contract of marriage being bound to imploy 


the tocher (which was to be paid, not by his ſpouſe, but by a third par- 


) on land, c. and his heirs being charged by the relict for that ef- 
ect; their defence, That the tocher was never received, was repelled, 
only execution was ſuperſeded till the next term, that in the interim 
diligence might be uſed for recovering it. Durie, 18th January 
1637, Wolf contra Scot, — A wife purſuing her father-in-law, to 
imploy her tocher, and ſo much more of his own, for her liferent-uſe, 
conform to the contract, anſwered, He was not bound by the con- 


tract to imploy till the tocher was paid up. The action was ſuſtained 
for the defender's part, tho' the tocher was not paid, becauſe the wife 


was not bound for the tocher, but her father, and which the defender 
- ought to have done diligence for debito tempore. Stair, 22d February 
1665, Campbell contra Campbell. A woman purſuing for her 
liferent, alledged, The tocher cannot be imployed, becauſe it was never 
paid ; the Lords repelled this, oo the husband had not done diligence 
T 5 K 2 to 
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nal diligence. 


Husband and Wife. 


to recover it, and the wife could not, being ſub poteſtate viri. F . 
tainhall, 25th July 1678, Stewart contra Stewart. 


8 


Un!efs where WHERE the wife herſelf was the only perſon bound to pay the to- 
_ bl cher, ſhe was found to have no action for her jointure, until ſhe per- 
formed her part, for ſuch is the law of mutual contracts. Forbes, 3d 
February 1710, Lady Airth contra Hamilton of Grange, 1 65 


The wife s perſonal privileges. 


fa whatcaſs FoUND a horning excuted againſt a wife upon a decreet recovered a- 


liablero perſo- gainſt her principaliter, and againſt her husband for his intereſt, null; 
becauſe ftante matrimonio execution could not follow againſt her, but 
againſt her husband only. Hope, (Hushand) 27th July 1613, L. Rox- - 
brugh contra Counteſs of Orkney.----- The wife's debts, tho juſt and 
lawful, can have no execution againſt * cv while ſhe is ve/tita vi- 
ro. Fountainhall, 11th January 1704, Gordon contra Campbell. 
A HokninG executed againſt a married woman, for not finding cau- 
tion in a lawburrows, was ſuſtained, altho the husband was not charged; 
and that it was alledged for her, That ſhe could not find caution ſlan- 
te matrimonio, as not being able to give ſufficient bond of relief with- 
out her husband, and this, becauſe the horning proceeded upon her 
diſobedience ; and therefore her liferent was alſo decerned to fall by 
that horning, at the inſtance of her grandſon the ſuperior. Hope, 
{Husband) Haddington, 27th July 1613, Lord Roxburgh contra 
| Counteſs of Orkney. A husband and his wife being both denounced 
upon a decreet of ejection, recovered againſt them for unwarrantably 
ejefting the purſuer out of the ſaid wife's conjunct- fee- lands; a gift of 
both their eſcheats being taken, before obtaining whereof the husband 
was dead, in a declarator againſt the relict the Lords found the horning 
null, being executed againſt her whilſt ſhe was clothed with an huſ- 
band, in whoſe lifetime no horning could be executed againſt her, be- 
ingunder the power of her huſband, who ought to have defended her, 
and ſhe had no perſon to ſuſpend, relax, &c. but as her huſband 
ſhould pleaſe to do for her; and this altho* decreet was given againſt 
her ob proprium delictum; which nullity was received ſummarily, 
without neceſſity to reduce; but here the obtainer of the decreet com- 
peared not, but only the donatar. Durie, Spotiſwood, (Horning) 
- 16th February 1633, Stewart contra Bannerman. ----- A party being 
incarcerated upon a decreet of exhibition of writs ; the Lords upon his 
application ſet him at liberty, becauſe he had been decerned only pro 
intereſſe, his wife having the writs, with whom he had uſed endeavours 
to give them up, but ordained execution to paſs againſt her, as in the 
caſe of a wife committing a delict. Fountainhall, 16th November 
1678, Sibbald contra Alves. The Lords ordained caption to pro- 
ceed againſt a wife, ſeeing the horning was not upon a debt, but up- 
on her delinquence and? diſorder, threatning to burn a man's houſe. 
Stair, 8th January 1679, in Glaſgow ſupplicant. ---- A decreet 
being recovered againſt a married woman, before the commiſſaries, for a 
verbal injury, condemning her in a certain ſum, partly to the private 
purſuer, and partly to the procurator fiſcal ; the Lords in a ſuſpenſion 
found, That no execution could go againſt her K during the 
marriage. 5th December 1738, Gordon contra Pain. | 


No 
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No action of ſpuilzie was found competent to a huſband againſt his 4# rerum 
wife, but rerum amotarum only; yet found, That if he ſhould aſſign ma 
the goods intrometted with by her, the aſſigney might have action of 
wrongous intromiſſion ipſorum corporum, altho it was objected, That 
nemo poteſt plus juris in alium transferre quam ipſe habet. Colvil, 

Brown contra Montier. 34 875 | | 


Deeds betwixt husband and wife during marriage. 

A RELi1crT poſſeſſing a tack, which was ſet by the maſter to her * — 
huſband, and her after his deceaſe, the Lords in a removing againſt her, caſes irrero- 
at the inſtance of the maſter, found her title good, notwithſtanding it ax 
was alledged to be donatio a viro facta uxori, which was de facto re- 
voked by his accepting a poſterior tack, wherein no mention was 
made of the wife, and found, the tack not revocable, nor the wife pre- 
judged by the poſterior tack ; nor was it reſpected that the huſband 
was the preſumed acquirer of the tack, becauſe it was a deed imme- 
diately flowing from the ſetter to her husband and her, and by inſert- 
ing her name as liferenter, after her huſband's deceaſe, the huſband 
was not thereby made pauperior, and law permits ſuch donations ad 
uitam & ſuſtentationem uxoris; and therefore not revocable. Durie, 

penult. January 1639, Ld. Craigmiller contra Chalmers. See Durie, 
th March 1629, Lady Borthwick contra Goldilands. ------ Ornamen- 
ta morganetica gifted during the marriage, are not revocable by huſbands. 
They dan the privilege of paraphernalia, and are not affectable by the 
huſband's debts. . Harcus, (Contracts of marriage) March 1684, 
Craig contra Monteith. See the ſection about paraphernalia. ----- 
A wife's conſent to a contract of wadſet of her liferent lands, with 
a back tack to the huſband, his heirs and aſſignies; was found va- 
lid as to the creditor, but revocable as to the huſband, ſo as ſhe might 
have the mails and duties what was over the wadſetter's annualrent. 
Stair, Gosford, 28th June 1673, Arnold contra Scot. An heireſs 
in her contract of marriage having reſigned her lands in favours of her 
Huſband and herſelf in conjunct- fee, and to the children of the mar- 
riage in fee; which failing, the one half to her heirs, the other half to 
his heirs ; and during the marriage, they both having reſigned in favours 
of themſelves in conjunct- fee, and to the fon of the marriage; which 
failing, to the huſband's heirs and aſſignies; this deed which eſtabliſhed 
the abſolute property in the huſband, now that the heirs of the mar- 
riage had failed, was found a donation inter virum & uxorem, and re- 
vocable by the wife. Harcus, (Stante matrimonio ] February 
1686, Stewart contra Foulis. "oe | 


A Man having bound himſelf to his wife, to, pay het firſt husband's x, deeds be. 
debts, tho this was done to oblige his wife, and a Ki 
| her; yet as this obligation was in favours of third parties, and a jus _— 
thereby qucõſitum tertio, there was found no place for revocation here, are clauſes in 
more than if the obligation had been granted directly to the third party, 3 - . 
without intervention of the wife. Colvil, — (Husband) 0 egy 
December 1 $91, Ld. Heiſled contra Lindſay. A donation by . — 
wife, directly in favours of her huſband's children & e contra, is not re- —— 
vocable, becauſe tho' donations —_— a huſband and wife are revorable, 
TE” „ * . — 


nd of donation to twixt husband 
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| 5 law makes a donation revocable granted by a married perſon to a 


Poſtnuprial 
contratt not 
reducible 3 


third party. Stair, 19th February 1663, Muir contra Stirling. Stair, 
15th January 1669, * contra Bayne. ---- A bond taken by a 
man to himſelf and ſpouſe in liferent, and her heirs in fee, found revo- 
cable guvad the wife's heirs, as well as herſelf ; for a donation given in 
this ſhape, is not underſtood to be given in favours of a third party, 
but of the wife herſelf. Durie, 22d March 1634, Glaſsford contra 
Dawling. ---- A donation by a wife to her huſband's. eldeſt ſon, tho 
eadem per ſona cum patre, was not found revocable as a donatio intra vi- 
rum & uxorem, Fountainhall, 2d and 3d February 1686, Somer- 
yell contra Paton. ---- A man having diſponed his moveables to a third 
party, reſerving his liferent, with a power and faculty to his wife to al- 


ter, c. this diſpoſition, tho' nominally in favours of the third party, 


yet truly in favours of the wife, found revocable by him, even after the 
wife's death, being no better than a cover & fraus factalegi; and here 
the wife's faculty to alter was a virtual fee, and the caſe 85 ſame as if 
the diſpoſition had been directly in favours of the wife, with a ſubſti- 
tution to the third party, in which the fee eſtabliſhed in the wife, 
being ever ſubject to revocation, there could be no pretence of a jus 
2 tum tertio by her death. iſt February 1728, Sanders contra 
. | 


A PosTNUPT1AL contract of marriage is not reducible, as donatio 
inter virum & uxorem. Stair, 22d November 1664, M*Gill contra 
Ruthven. The like, tho* the contract was ſo far unequal, that it was 
found reducible by the wife, upon minority and leſion. Forbes, 25th 
July 1710, Chalmers contra her huſband's creditors. A mutual ge- 
neral diſpoſition betwixt a wife and her huſband during the marriage, 
no contract having preceeded, is no donatio inter virum & uxorem, 


even guoad exceſſum. Bruce's MS, 3 iſt July 1716, Stirling contra 


Crawford. 


A FarzzR having obliged himſelf in Bis daughter's contract of 
marriage, to make her equal with the reſt of the children at his de- 


ceaſe, and having, in prejudice of that obligation, wy his whole 


moveables to his ſon, a reduction was raiſed of the diſpoſition by the 
daughter's huſband, and, without diſcufling the proceſs, a ſettlement 
was made, by which the fon gave up his diſpoſition, and the huſ- 

band infeft his wife in an additional jointure : 'This not being a dona- 
tion, but part of a bargain, was found not revocable, tho' the huſ- 
band contended, That he got nothing by obtaining the diſpoſition to 
be thrown up, but what he was entitled to by law. Durie, 29th 


June 1630, ran contra Dawling. ---- A contract, tho made be- 


twixt huſband and wife fante matrimonio, whereby he reponed her to 
all he 0 ot by her, and ſhe renounced all ſhe could claim by his death, 


Was ſu 


be preſumed to have been inte 


| d. Durie; 14th March 1634, Gib contra Miller. The 
like. Haddington, 21ſt February 1606, Stewart contra his wife. 


Tho a mutual contract executed betwixt a huſband and wife is not re- 


vocable, yet, if it be very at d and the exceſs conſiderable, it will 
ned to | ded as a cover for a donation, and there- 
fore revocable. Stair, 2oth November 1662, Children of Woolmet 


contra Douglas. A bargain made betwixt huſband and wife prong 


e, whereby thes contre of marriage was paſt irom, and 
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the longeſt liver to bruik all, was found onerous and not revocable, As 
donatio inter virum & uxorem, 13th July. 1733, Shearer contra So- 
mervell. "A | | 
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A LiFERENT proviſion to a wife, not otherwiſe provided, grant- Liferent pro- 
ed ante matrimonio, not revocable, provided it be ſuitable to the 7 2 ſe 
circumſtances of the parties. Gilmour, January 1662, relict mono, if re- 
of Dalglieſh contra debitors. Fountainhall, 1ſt December 1687, Car- vocable? 
michael contra Corfer. -— But revocable quoad exceſſum. Stair, 27th 
June 1677, Short contra Murrays. Bruce, 18th February 171 5, 
Lord Lindores contra Stewart. 1 55 | 


A WoMAN being married, without a contract, and; during the Proviſion 
marriage, having conveyed to her huſband the liferent proviſion ſhe had Fusbed tobe 
by a former huſband, this was found a donation revocable, ſeeing the :. — 
huſband got of her means aliunde, jure mariti, what was reckoned - = of to- 

aà a ſuitable tocher. Stair, 22d January 1673, Watſon contra Bruce. — Able 7 
A diſpoſition by a wife to her huſband of an heretable bond during the 
marriage, found revocable by her, as a donation, tho there was no con- 
tract, nor had ſhe brought any other tocher with her; for tho' a life- 

ent proviſion granted to a wife not otherwiſe provided, is a moſt ra- 
tional deed, and not revocable, it will not hold e contrario, becauſe. 
the huſband is naturally bound to provide for his wife, and not the 
wife for her huſband ; and effo, it ſhould hold e contrario, yet it 
could not be ſubſumed in this caſe, that the huſband was not otherwiſe 

provided for. Stair, 1 5th December 1676, Inglis contra Lawrie: 
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A Li1yFxgRENT infeftment granted to a wife ftante matrimonio; Remuneratos 
found not revocable, as being a remuneratory donation, the wife hay- ry donation, 
ing brought a conſiderable tocher with her, and there was no con- | 
tract of marriage. Durie, 25th March, Spotiſwood, (Huſband) 234 
July 163 5, Ld; Lawriſton contra Lady Dunnipace. A huſ⸗ 
band getting addition of means, falling to him by his wife, may grant 
a remuneratory right; which he cannot revoke. Gilmour, 13th Fe- 
bruary 1664; Counteſs of Oxenford contra the Viſcount. The like. 
11th July 173 5, Creditors of Brownlie contra his relict. A ſecond . 
proviſion by a huſband to his wife, was reduced; the wife not being able 
to condeſcend upon any remuneratory proviſion ; for tho whatever falls 
to the wife as moveable, would have belonged to the huſband jure ma- 
riiti, yet, if it had been of any value, the Lords would have ſuſtain- 

ad the proviſion as remuneratory, in gratitude to the wife; Stair; 23d 
November 1664; Halyburton contra Porteous. A tack granted by 
a huſband to his wife during the marriage, bearing for lobe and fa- 

vour, was yet ſuſtained as a remuneratory donation, the wife conde- 
ſcending, That it came in place of ſome preſtations in the contract 
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of marriage, which her huſband proved unable to implement, and ſo, as 

not revocable, was found good againſt a poſterior onerous creditor 
iſing the lands ſet in tack. Stair, 26th January 1669, Chiſholm 

contra Lady Brae. ---- A lady for taking off the objection, that her 

additional jointure was a donatio inter virum & uxorem, having al- 

ledged that it was remuneratory, and for proving this, having evinced 

that her huſband was debitor to her ſiſter in a ſum, and that he got up 

his bond after her death; the Lovds found this not ſufficient to ow 
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the additional jointure remuneratory, unleſs the lady liferentrix would 


prove, that the right of the huſband's bond was eſtabliſhed in her own 


perſon, and aſſigned and made over by her to her huſband. Foun: 


tainhall, 16th February 1688, Lady Balmakellie contra Falconer. 


Donation as A DoN AT IloN made after the contract, but before marriage, was 


ter proclama- 


tion of 


Revocation 
how barred. 


5 Power of re- 


bove elauſe in their contract of marriage, 


found not revocable, not being donatio inter virum & uxorem. Stair, 
23d January 1680, Home contra Homes. Harcus, (Stante matrimo- 
no) February 1688, Gordon contra Gordons. | 


A Wir having judicially ratified a diſpoſition to her hutband, and 
ſworn never to come in the contrary, was not found to cut her off from 
revocation, Stair, 15th February 1678, Gordon contra Maxwell. 


A wife, in her contract of marriage, being provided to a liferent, and a 


prohibitory clauſe adjected, That it ſhould not be in her power to re- 
nounce the fame, without the conſent of a third party named, and ſhe 


notwithſtanding having renounced a part of her jointure in favours of 


her huſband and his heirs, which ſhe ratified upon oath, but revoking 


the ſame after her huſband's deceaſe, both as donatio inter virum & 


z#xorem, and as a deed unlawful to be taken by the huſband after the a- 
< Lords notwithſtanding 
would not repone the woman, but ſuſtained the renounciation oh rel:- 
gionem juramenti. Fountainhall, 4th December 1685, Richardſon 
contra Michy. Marriage being diſſolved upon account of adultery, 
this found to bar the adulterous perſon from revoking. Colvil, 16th 
June 1575, Murray contra Livingſton, ot - 2 


DO NATO inter virum & uxorem is validly confirmed by the 


vocation when deceaſe of either of the married parties. Colvil, February 1582, 
it ceaſes. Lady Effilmonth contra tenants. Colvil, January 1 587, Max- 
well confra  _ — A donation by a huſband to his wife found va- 
lidly revoked, tho' after the wife's deceaſe. Durie, 22d March 1634, 
Glasford contra Dawling. Selle | ; 
"I IT: ouND, That an infeftment given by the huſband to the wife 
vocation, tante matrimonio, may, without reduction, be annulled by a private re- 


vocation. Colvil, Earl of Eglington contra his Lady. ----- 
In a reduction, at the inſtance of a man's heir againſt the relict, of 
an infeſtment granted by the liuſband in her favours, ffante matrimo- 
nio, the Lords ſuſtained a revocation made in articulo mortis, in pre- 
ſence of three witneſſes, becauſe he could not then fubſcribe, and 
thereaſter the ſame was ratified, approved and declared to be his will 
in the ſame paper, in preſence. of two notars, en Chattelet de Paris, 
which the Lords ſuſtained as a formal and ſolemn revocation. Hope, 
(Husband) 17th March 1615, Earl of Angus contra the Counteſs. 


Coed of A CONTRACT. of ſeparation, bona gratia, found null and inef- 


ſepa 1 bo fectual, in conſequence whereof money 
na gratia. 


wife guoad bygones. Stair, Newbyth, 6th February 1666, _— 


ſaved by the wife during the 
actual ſeparation, found to belong to the huſband. Durie, 11th Fe- 
bruary 1634, Drummond contra Captain Rollock. But thereafter 
ſuch a contract was found effectual, revocable only, and therefore a 


arate aliment found to ceaſe after revocation, but to be good to the 
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ſton contra Beg. Fountainhall, 7th November 1695, Earl of Argyle 

contra his lady. ---- The like. Bruce, gth February 1715, Gordon 

contra Gordon. The like, Forbes, 12th February 1713, Forbes 
contra Abernethie. | 


A MARRIED couple having entred intoa contract of ſeparation, one When Tuch 


2 contract is 


article of which was, That each party ſhould be in their own place, as if „ 


the marriage had never been; and the wife, upon the faith of this con- things are re- 
tract, having renounced her jointure ſhe had by a former huſband; but N in ſtatu 
the parties thereafter agreeing to paſs from the contract, and again 8 
cchabit together, there was a proceſs raiſed for payment of the wife's 

jointure. The defence was, That the contract reſtoring each to their 

own place was mutual and onerous, and not revocable, and therefore 

the diſcharge granted in conſequence of it muſt be good to the de- 

fender, a third party, as flowing from a perſon ſtanding at the time 

in the full right. The Lords found, t the contract was revoca- 

ble, and that the diſcharge granted in conſequence thereof muſt 

fall with it. Forbes, 12th February 1713, Forbes contra Aber- 

nethie. | | 


Poss ſuſtained at a wife's inſtance againſt her husband, upon Contra@ of 


a promiſe to pay her a yearly ſum of money for her ſuſtentation, in re- {pararion u. 


gard he had maltreated her, and diverted from her, and cohabited Ok, Ee 


with another woman. Durie, 2iſt December 1626, Lady Foulis 
contra her huſband. Tho! a ſeparation bona gratia is ever revocable, 
a contract of ſeparation, founded upon articles of maltreatment ſuf- 
ficient for a legal ſeparation, is not revocable; and therefore the ſe- 
parate aliment was ſuſtained, tho above a reaſonable aliment, ſuch as 
a judge would have determined. 2gth November 1734, Home con- 
tra Lady Eccles. ; aps | | 
Marriage diſſolving within the year, all things are re- 
ſtored hinc inde. 
MARRI Ae being diſſolved within year and day, all things art re- Holds whe. 
ſtored hinc inde, and that equally, whether the huſband or wife was e 
married before, yea or not. Durie, 23d July 1634, Maxwell contra age, . 
Hairſtanes. | | = | 5 | 


Tux huſband dying within year and day, his reli& is not intitled to Rights be- 
a terce, Haddington, January 1600, Lady Maxwell contra 3388 
Lord Garlies. | SIO. * 
A Tack being ſet to a man and his future ſpouſe, in contempla- Rights flow- 
tion of the marriage, and the man dying before conſummation, the ing from chird 
Lords found, That the woman could pretend no right thereto, altho — of 
the was in poſſeſſion, by virtue of the ſet, before the man died. Balfour, che marriage. 
(Tacks) penult. January 1562, Robertſon contre Jackſon. --- Found, 
That the marriage diſſolving, by the huſband's deceaſe, within the year, 
all things muſt return hinc — not only with reſpect to the defunct's 
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| Huband and Wife. 


heirs, but alſo with reſpect to a third party, who had bound himſelf 
to infeft the wife, and accordingly did infeft her. Nicolſon, {Double 
poinding ) Haddington, 8th June 1610, Roſs and her husband contra 
Campbell. ---- In a contract of marriage the wife's mother, the father 
being dead, being the contracter upon her part, and paying a certain 
ſum in name of tocher, was found intitled to repete the ſum, upon 
diſſolution of the marriage within year and day, in regard the tocher 
was given directly by herſelf; but it being alledged, That the money 
belonged to her defunct daughter, as being her portion natural, the 
Lords ordained the purſuer to fi nd caution to hold the defender indem- 
nis at the hands of the heirs and executors of the defunct. Durie, 
Spotiſwood, ( Husband and wife) + bg July 1627, King contra Ker. 
In a contract of marriage the bride's brother covenanted to 
pay a certain ſum in name of tocher with his ſiſter, in ſatisfacti- 
on of her portion natural, c. the marriage diſſolving within year 
and day by the husband's deceaſe, the relict inſiſted againſt her bro- 
ther for the tocher ſtipulated, and urged, That the fame belong- 
ed to her, as coming in place of her portion natural, of which 
the defender was _—_ d. Anſwered, The tocher was not pay- 
able to her, but to her huſband, whoſe claim was now ſopite by 
dying within year and day; and as for the diſcharge, every party be- 
ing reſtored to their own place, her claim of legitim muſt revive, for 
which ſhe might age as accords, The Lords ſuſtained the defence, 
and found the contract diflolved even as to the brother and ſiſter. Stair, 
' 9th November 1672, Guthrie contra Guthrie. The marriage diſ- 
| folving within year and day, all things return as before the marriage, 
which was found in the caſe of an eſtate diſponed by a father to his el- 
deft ſon in contemplation of his marriage. Stair, 16th July 1678, Ld. 
Burleigh contra Ld. of Faithie. ---- One having granted to his ſiſter 
a bond of proviſion, bearing love and favour, and in ſatisfaction of her 
bairn's part of gear, payable the firſt term after her marriage, and ſhe 
leaving the ſame by teſtament to her huſband, and dying within the 
year, the Lords found the brother had no repetition, ſeeing the ſum 
longed to the wife, which ſhe might diſpoſe of at her pleaſure, with 
her huſband's conſent. Haddington, 6th February 1606, Ld. Co- 
vington contra Veitch, 28 = = 


* 


| Marriage MaRRktace diſſolving within year and day, ſome pieces of plate 
preſents. and other things gifted by relations immediately after the marriage, de- 
l!uxvered to the wife, without expreſſing on whoſe account, were found 
to divide equally betwixt huſband and wife, ſeeing they. were not to 
be eſfteem'd jocalia, things proper for the wife, Stair, 14th January 
1679, Wauch contra Jamieſon. ---- A widow found not liable to re- 

ſtore to her huſband's repreſentatives a filver medal that had been 
gifted to her by her huſband intuitu matrimonii, the marriage having 
been completed, altho' it diſſolved within year and day. Forbes, 14th 

November 1710, Dewar contra Wright. | | ; 


Expences laid IN an action for repetition of a tocher, the marriage diſſolving 
out during within the year by the wife's predeceaſe, the Lords allowed the huſ- 
mafttaße band to deduce — due by the defunct before the marriage, paid 

by him, but refuſed any deduction upon account of aliment and other 


expences 


* 


Husband and Wi... © was; 


expences beſtowed during the ſubſiſtance of the marriage. F ountain- 
hall, Stair, 23d F ebruary 1681; Gordon contra Inglis. 


MARRIAGE not having ſubſiſted year and day, yet a wing child Whatif alive 
being procreated, tho? it died alſo within the year, the Lords found, bild be born: 
That the tocher was due, and appointed this to continue as a conſtant 
practick in all ſuch caſes. Durie, Auchinleck, (Marriage) Spotiſwood, 

(Husband) 2oth July 16 32, Irvine contra Robertſon. ---» The like. 
Hope, (Husband) 26th „ 1612, Ogilvie contra Riddoch. 


A Tack being ſet to a man and his wife, and longeſt liver of therh Where mar- 
two, the marriage having been afterwards diflolved through the wife's fettes _ 
fault, yet it was fouhd, That the tack ought {till to ſubſiſt, becauſe f faule of the 
altho' in that caſe all things given to the wife, intuitu matrimonii, muſt parties. 
return to the huſband and his heirs; yet ſuch a tack ſet tante matri- 
nonio, was found not to be granted intuitu matrimonii. Colvil, 19th 
December 1573, Counteſs of Argyle contra tenants. ---- In a proceſs 
for impotency, the purſuer ſeeking her donatio propter nuptias, her 
ſummons, as to that point, was not ſuſtained, the ſeparation not be- 
ing propter violationem thori, ſed propter "impedimentum nature. 


Haddington, 14th July 16 10, Earl of Eglington contra the Counteſs. 
PRES CRI PTION, if it runs againſt a wife? See Preſeription. 


THE bushand, if 2 for the wife's delitts ? See Reparation. 


REVERENTIA marin if ſufficient to reduce 4b done by the 
wife, and to abſolue her from penalties? See Vis & metus. See Bo- 
na & mala fides. f | 


WIFE cannot be hi without calling ahe buctand. See Ci- 


tation, 


WIFE if a e creditor for the prov! TORE in ber contre. 
See Privileged debt. | 


. 


ALIMENTAR Y proviſion t 4 wife fall not under jus 1. mari- 
ti See Perſonal and Tranſmiſfble. 


_ RELICT's legal ſtare how far excluded 2 w— provui gane 2 
See Prefimptrat, | 


LEGAL gare, ſometimes a third, hum 4 2 "Y Ser Le: — 
gitin. | 


RELICT for ber third has . only A the aunts exe 


: cutors. See Executor. 
WIFE's terce. See 7. erce. 


 HUSBAND's courteſy. See Courteſy, Thee: EN 
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 TOCHER how far affjeftable by the husband 's creditors, Ste 
 Fiar abſolute limited. See Mutual contract. 


416 


1 N what caſes the tocher preſum'd paid. See Prefumpti . 


© DONATION berwixt buband and wife, hen underſtood to be 
revoked. See Preſumption. | PR" 


HYPOTHECK. 
Cores ate T HE maſter of the ground has no privilege for his farms or pre- 
pothecated for . e 2 2 Fir 1. : 
the rent only ference to other creditors, prior to in diligence, but for the 
of thar_year preſent cropt. Haddington, 19th November 1611, Wardlaw contra 
whereaſchey Fe cher —— The ſame found tho' the rent was payable in money; 
and the Lords refuſed to ſuſtain a general hypotheck, upon corns as u- 
pon cattle, for any other year than the rent of that year of which 
they are the cropt. 2 1ſt January 1737, Crawford contra Stewart. 


> -  # - PRO 


And fer thee Tux cropt and corns, growing in any year, do remain ever affected 
yearerenerhey and ſubject to the maſter for that year's farm, wherein he is preferable 
ver hypothe- to all creditors, altho' he do no diligence, and many years interveen. 
ca. Durie, Hope, (Mails and duties) 25th July 1623, Hay contra Keith. 


Durie, 3d February 1624, inter eofdem. 


'Hypotheck THE maſter's hypotheck upon his tenant's ſtocking ſubſiſts three 
_ c ftock- months after the year's rent falls due, that he may have tinie to make 
bur chree it effectual for payment of his rent. Home, January 1726, Hep- 


months after burn contra Richardſon. | 
the year's rent | 


„ e Tur Lords found, That the offering of caution by the tenant for the 
power of de- year's rent, does not take away the maſter's —— of the fruits, ſo 
eve of his hy- as to warrant or authoriſe the tenant to carry the corns, at his own hand, 
potheck. off the ground; becauſe, tho it may be rigid in a maſter to refuſe 
caution, yet tutius eſt rei incumbere quam perſonæ. Fountainhall, 11th 
November 1701, Lord Salton contra Clab. -- One having cur- 

rente termino proceeded to poind a tenant's cattle, who was his debi- | 

tor, notwithſtanding the maſter interpoſed, inſiſting to detain the goods 

upon the ground in virtue of his hypotheck ; in a proceſs of ſpuilzic, 

at the maſter's inſtance, the Lords found the poinding could proceed, 

the creditor having left ſufficiency of goods upon the ground to anſwer̃ 

the hypotheck ;- and found, That the goods poinded. were not liable to 

the hypotheck ſo far as extended to the debt in the horning, tho' the 

goods retained were afterwards diſpoſed of by the bankrupt tenant. ad 

July 1731, Sharp of Hoddam contra Dr. Maxwell. ---- A poinding of 

a tenant's ſtocking being attemped in Uctober, while the corn-cropt 

was wholly in the barn-yard, much more than ſufficient for a year's 

rent; the landlord interpoſed, and refuſed to allow the poinding 
NAA | 2 9 9 
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to proceed, unleſs the creditor would find ſufficient caution for pay- 
ment of a year's rent, which was a greater ſum than the debt in the 
horning. In a proceſs againſt the landlord, for ſtopping the poind- 
ing, the Lords found the defender, in virtue of his hypotheck, for 
the current year's rent, did warrantably ſtop the purſuer's poinding. 
zoth June 1736, Pringle contra Scot of Harden;----An offer of ſuffi- 
cient ſecurity or conſignation of bank-notes to the value of the rent, was 
found a ſufficient anſwer to a maſter interpoſing upon his hypotheck, 
to ſtop a poinding currente termino. 21ſt January 1737, Crawford 
contra Stewart. | 


Wuxx a tenant abſtracts his goods off the ground, the maſter de re- Stocking ta- 
: . | : g 5 ken off the 

centi can bring them back via facti by virtue of his hypotheck. Stair, ground, may 
11th December 1672, Crichton contra Earl Queenſberry. — But where be brought . 
goods were carried off the ground and ſold, and the landlord having 1 . 
brought them back by the ſheriff's warrant, but without proceſs or ci- be done de re- 
tation, the ſame was found unlawful, being done ex intervallo; yet“, 
the purchaſer was found liable as intrometter for the year's rent, if there 
were not ſufficient goods beſide ; upon payment of which, the goods 
were ordained to be reſtored ſine pana ſpolii, becauſe of the colourable 


title. Stair, Dirleton, gth February 1676, Park contra Cockburn. 


A PROPRIETAR by ſetting a tack of his land, is not thereby de- Landlords 
nunded of the right he has to the fruits that grow upon his land, but proces againſt 
the ſame remain his property to the extent of the tack-duty, and he wich ſubjects 
may take himſelf to the ground, and to the poſſeſſors thereof, or to a- hypothecated; 
ny intrometter with the fruits of the ſame, for payment of the tack-duty ; 
upon this footing, the maſter has direct acceſs againſt a ſubtackſman as 
intrometter, for payment of his rent; and in a competition about the 
ſubtackſman's corns, betwixt the maſter and one who had purchaſed the 
fame from the ſubtackſman, and paid the price, the maſter was pre- 
ferred. Durie, 5th March 1630, Fowler contra Cant. ---- A ſubte- 
nant being purſued by the maſter upon his hypotheck, not only for the 
farm of the room he poſſeſt, but for the whole tack-duty owing by 
the principal tenant, the Lords found, That the whole fruits growing 5 
upon the ſubſet ground, were impignorated to the maſter for the rent, 
as well as the fruits and goods upon the reſt of his ground, unleſs he 
had accepted him as ſubtackſman. Fountainhall, 25th June 1700, 
Lord Salton contra Club.------ Found, That a ſubtenant's ſtocking, is 
the ſame way liable to the maſter for a year's duty as the tenant's ſtock- 
ing is. Newbyth, 2d February 1667, Counteſs of Traquair contra 
Cranſton. ---- Acton ſuſtained at the landlord's inſtance; againſt thoſe 
who had purchaſed his tenant's corns, to the extent of the intromiſſion; 
the year's rent being ſtill reſting. Fountainhall, 11th June 1678, Scot 
contra Ihe like againſt intrometters with the corns and 
ſtocking. Gosford, 1oth, Dirleton, 11th January 1677, commiſſar 
of St. Andrews contra Watſon. ---- Intrometters with a tenant's corns 
are liable to the maſter in valorem for the rent of that cropt, tho' they 
acquired the ſame for an onerous cauſe and bona fide, not knowing 
them to be the corns of that room. Durie, Haddington, lt. March 
1624, Lady Dun contra Ld. Dun. The like, tho the corns were 
bought in publick mercat, betwixt Yule and Candlemaſs. Durie, 29th 
March 1639, Hay contra Eliot. A donatar of ſingle eſcheat reco- 

| | | 5 N | vering 
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vering by a ſpecial declarator the price of a tenant's corn from the intro- 
metter, found liable to the maſter for the rent of that cropt; and it was 
found, That the maſter had his option to inſiſt againſt his tenant or the 
intrometter, or the donatar who received the price, and that none of 
them were intitled to the benefit of diſcuſſion, Durie, 3d February 
1624. Hays contra Keith. Proceſs ſuſtained at the landlord's in- 
ſtance againſt a poinder of his tenant's corns ; nor was the defence found 


relevant, That the ſame were bona fide percepti & conſumpti. Goſ- 


ford, 18th December 1673, Ruthven contra Arburthnot. ----- But in 


a tack of burrow-acres, where it was alledged to be the cuſtom, to ſell 
the corns directly off the ground to the inhabitants of the burgh, the buy- 


ers were not found ſubjected to the hypotheck ; and here the tenant had 
been a year out of the ground, and bankrupt before intenting of the 
action. November 1723, Cunniſon contra Somervell. 


Whatif the Ay intrometter with the tenant's corns, is liable in valorem for the 


intrometter 


bas left ſuffici- Tents of that cropt ; and in a purſuit for the ſame, it was not ſuſtained as 


—. — a defence, That at the time of the intromiſſion, the tenant had as ma- 
eas bent ny horſe, nolt, Cc. as would have paid the purſuer's farm; becauſe the 


corns growing upon the ground are firſt and principally hypothecated to 


the maſter for his farm, in which he is peferable to all others. Durie, 
Haddington, lt. March 1624, Lady Dun contra Laird Dun. —- The 


Lords ſuſtained action at the inſtance of a maſter purſuing the buyer 
of his tenant's corn's = his hypotheck, tho”, at the time of the buying, 
the tenant had as much other corns left behind as would ſatisfy the ma- 


ſter and ſow the ground; and found he ought to have alledged, That 


there were as much other corns left at, or after Candlemaſs, before which 


time the maſter could not meddle with the tenant's corns for his farms. 


Nicolſon, ( Arreftment) 19th July 1627, Swinton contra Seaton. 
Durie, 29th March 1639, Hay contra Eliot. ----- Tho' corns be the 


principal ſubject of the hypotheck, the other goods are alſo ſubjected to 


the hypotheck ſecundo loco; and therefore a poinder of cattle was found 
liable as intrometter, not having left at the time of poinding corns and 
other goods ſufficient to ſatisfy the hypotheck. Durie, 29th June 
1642, Ld. Polwarth contra © . b 


No hypo- Fou N 5. That maſters have no hypothecation of cloth or manufa- 


theck upon 
cloth or manu- 


factures. 


fiſhing, 


| Tack of 


4 bur 
Roms. 


ure, either for rents or feu-duties, unleſs by accident, as invecta in ur- 
banis for houſe- rents. Harcus, ¶ Hypotbecation) January 168 5, 
Kiery contra Roſs. ; 


Tak of Found, That an heretor has a tacite hypotheck in the ſalmon 


caught by his tenants in his water, as being Fructus aquæ, tho the 
fiſh were ſold in a publick mercat. Home, February 1687, 
Moliſon contra Smith and Nicol. The ſame found againſt a dona- 
tar of eſcheat, whoſe yearly intromiſſion, as in the caſe of corns, made 


him liable yearly for the rent, provided he intrometted each year with 


as much as would fatisfy the rent. Stair, 4th July 1667, Cuming 


contra Lumſden, 


Tux town of Edinburgh having ſet in tack a branch of their cu- 


gb'scv- ſtoms to Provan, who ſubſet the fame to Garner, and arreſtment be- 
ing laid in Garner's hands for a debt due by Provan, the town of Edin- 


burgh 


— Sn Ln 2 =o 7 ongow ng ow” oe * v — — 


5 burgh appeared in the forthcoming, and was preferred, Garner being 
no otherwiſe debitor to Provan, but for his ſubtack duty. Gilmour, 
Newbyth, 31ſt January 1665, Anderſon contra Provan and town of 


Edinburgh. 
Tur Britiſh ſtatute $00 Anne, entituled, An act for better ſecuring Briciſh ſtatute 


| 7 anent the hy- 
rents, and to prevent frauds committed by tenants, was found not to — = 


reach Scotland, November 1723, Cunniſon contra Somervell. tends nor ro 
| 1 otland. 
A LANDLORD of an houſe may ſtop a poinding until he be ſatisfied Hy potheck 


of a year's rent, and no more ; yet a poinding being ſtop'd upon al- — _ 


ledgeance of three terms rent owing to the landlord, he was not urban tene- 
found liable in a deforcement, in reſpect the poinder offered not ſecuri- ** 

to him for a year's rent, but only to pay a term's rent, which was 
not ſufficient. Durie, Auchinleck, (Poinding) 7th December 1630, 
Dick contra Lands. — Omnia invecta & illata ſtand hy- 
pothecated to the landlord for his rent in urban tenements; nor can the 
tenant remove his furniture, unleſs he find caution for a year's rent. 
Fountainhall, 12th June 1702, Counteſs of Callendar contra Lady 
Ceſnock, | | | | F 


A WRITER has an hypotheck upon his conſtituent's papers, for ſe- Hypotheck 
curity of his claim for pains and deburſements; nor does the hypo- mpereve to 
theck fall upon getting a written obligation for his payment. Foun- — : 
tainhall, 27th November 1705, Ayton contra Colvil. ----- In a decla- 

rator of recognition, the writs of the lands being called for by a diligence, 

to ſhew that they held ward of the purſuer, the defender's writer, in 

whoſe hands they were, was found obliged to exhibite them, notwith- 

ſtanding of his hypotheck, which could not bar the third party's inte- 

reſt to have them produced per modum probationis, 3 iſt January : 
1738, Earl of Sutherland contra Couper. - 


FURNISHERS of materials for building have not a hypotheck upon Hypotheck 
the ſhip. Home, 18th January 1726, Maxwell contra Wardroper.--— — 
One having ſold a ſhip, with a reſolutive condition, That in caſe the | 
price was not paid within a limited time, the ſale ſhould be void; and 
the purchaſer hk in the interim, imployed workmen to repair the 
ſhip, and becoming bankrupt, without paying the price or the work- 
mens wages; in a proceſs againſt the ſeller for the reparations, anſwered, 

He was fatisfied to pay quatenus in rem ejus verſum, further he was 
not bound, ſeeing the purſuer had followed the faith of the pur- 
chaſer, by whoſe order expences were beſtowed upon the ſhip nei- 
ther neceflary nor profitable ; the Lords found the tradeſmen who re- 
paired the ſhip had an hypotheck in the fame till they were paid. For- 
bes, Fountainhall, 16th November 1711, Gay and others contra Ar- 


buckle. | 
Tux Rx is a hypotheck upon the loading of the ſhip, for the freight _ Hypotkack 
and other duties, fimilar to invecta & illata in urban tenements. 245 
Home, December 1683, Mure contra Lord Lyon.  treight. 
Fou, That mariners and ſeamen had not an hypotheca tion upon Mariners hy- 
the ſhip for their wages of the laſt voyage; yet they had jus infſtendi — for 

1 ä | h and Ser 
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| Idiotry and furioſity. 


7 — — . 


: and retinendi while in poſſeſſion of the ſhip, OED againſt a perſon who 


had bought her after the voyage. Falconer, 4th January, Harcus, 
(Horning) Home, March 1682, Seamen of the Golden ſtar contra 
provoſt Miln. The Lords found ſeamens wages not a debt of bot- 
tomry upon the keel of the ſhip, or affecting the cargo, but that they 


are a debt affecting the freight. Forbes, 6th January 1708, Sands 


contra Scot. 


No hy 
theck 4 
goods for the 
Pr ice. 


By our law there is no hypotheck upon goods fold, for ſecurity of 
the price. Stair, 14th June 1676, Cuſhney contra Chriſtie. 


. 


Ipior RW and FuriosrTy. 


2 a competition for che office of tutory to an idiot, found, tho' ag- 


nat in the Roman law ſignifies one related per lineam maſculinam; 


vet with us males deſcended ex parte patris, tho connected by females, 


are to be reputed, in hac materia, the neareſt kinſmen. 2do. Deſcen- 
dants by a ſiſter german are preferable to the deſcendants by a conſan- 
guinean ſiſter. Forbes, 23d, F ountainhall, 28th February 1710, Mon- 


crief contra Maxwell. | 


Tur Lords found it both lawful and neceſſary, That the king give | 
gifts of curatory to idiots, when the neareſt agnats purſue not their in- 
tereſt, without prejudice alwiſe to the ſaid neareſt agnats to ſerve; in 


which caſe they found, That the king's gift does fall. Gilmour, 21ſt 


January 1663, Stewart contra Spreul. Durie, 22d February 1628, 
Wardrop contra Colquhoun. Fountainhall, 28th February 1710, 


Moncrief contra Maxwell. 8 | 
AG of tutory to an idiot, paſt in exchequer, being founded on 


in a proceſs againſt the idiot's debitors, the Lords ſuſtained the gift as a 


ſufficient title, tho' there was no brieve of idiotry expede ; but they 
obliged the purſuer to find caution to make the ſums forthcoming to all 
_ having intereſt. Gilmour, 21ſt January 1663, Stewart contra 
Spreul. 5 | 

FA BRIEVvE of idiotry, bearing the party to have been idiot from a 
certain period, a tack granted by him within the time ſpecified, was 
found null. Fountainhall, gth February 1704, Maxwell contra Bonar. 


REDUCTION ex capite furoris of an aſſignation to a moveable _ 


bond, may proceed upon a proof of the fury at the time of granting the 


aſſignation after the cedent's death, tho' no inquiſition of the furioſity 


had been taken in terms of the act 66th, parl. 1475, during his life. 
Durie, 26th July 1638, Loch contra Dick. -In the reduction of a 
diſpoſition of lands upon this reaſon, That the diſponer was furious; 
it was alledged for the defender, That by the act 66th, parl. 1475 


the furioſity ought to be found by an inqueſt upon brieves out of the 


chancery, and now the party is dead, and not queſtioned in his life- 
time. Anſwered, The act of parliament cited is before the college 
of juſtice was inſtituted, and the Lords of ſeſſion are now the great 


inqueſt of the nation, ſo they did proceed to try furioſity and idiotry 


aa * * — 1 


Imbecility. 


— 


in the cauſe between Gairntilly and Innernytie, for reducing an aſſig- 


nation; and tho one party's wounding another during the dependence 


of a proceſs, and parricide, are, by acts of parliament, to be found by 
an aſſize, yet the Lords always proceed to cognoſce theſe crimes with- 
out a previous verdict, The Lords, before anſwer, ordained the wit- 
neſſes to be examined as to the condition of the party the time of grant= 
ing the diſpoſition. Harcus, (Improbation and Reduction) Fe- 


bruary 1683, Lindſay contra Trent. ---- A reduction of a deed upon 


the head of idiotry, found relevant after the granter's deceaſe, tho 
there had been no brieve of idiotry expede during his life. Fountain- 
hall, 13th February 1700, Aird contra Gib. 


IMBECILITY. 


I being alledged againſt a wife's ratification of a deed, granted with 


LefFus egri- 


her huſband, in prejudice of her jointure, That the ſame was illi- mudinis. 


Cited from her when ſhe was in labour and had her pains, and ſo was 
not in a condition to conſider what ſhe did, and that it ſhould be look- 


ed upon as mortis cauſa, and ſo is quarelable now after her huſband's 


deceaſe ; the Lords ordained witneſſes to be examined ex officio, and al- 
lowed ſome women witneſſes. Harcus, (Stante matrimonio) Fe- 


bruary 1683, Lady Belford contra Scot of Horſelyhill. ---- The Lords 
found it relevant to reduce a diſcharge ſubſcribed by a woman, that 


it was offered to be proved to have been preſented to her in child-birth 
pains, which their Lorſhips judged was an unſeaſonable time, and that 
ſhe was then quaſi in lecto, and vix ſatis mentis compos to have the full 
exerciſe of her reaſonable faculties. Fountamhall, 7th December 1686, 


AREL ICT having done ſome deeds in recenti luctu, immediate- 
ly after her huſband's death, this was found to be no defence to 
her againſt performance, the alledgeance of luctus not being warran- 


ted by our law or cuſtom. Stair, 24th February 1675, Hamilton 


contra Chieſly. _ | 


A PAR Tx alledging, That a diſcharge of a decreet of ſpuilzie, and 
a ratification thereof, which he had granted, was done in @/tu amorts, 
being at a communing about his marriage, where the woman's friends 
refuſed, unleſs he gave a diſcharge of that decrect ; the Lords found, 
That the @ftus amoris might be pretended as a ground to reduce things 
granted to a wife or her friends, yet not what was done to third par- 


ties not concerned in the treaty of marriage. Fountainhall, 14th Ju- 


ly 1696, Currier contra Rutherford and Hyſlop. 


_ LevirTy without interdiction or fraudulent inducements, annuls no 


deed, tho' 


7 gratuitous. Stair, 24th July 1678, Grierſon contra Tail- 
zifer. | Tail 


10 


O 5 


Luutl 


Levity. 
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422 Implied Affignation. | 
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Perſons dumb IN a queſtion of payment of annualrent, the creditor being dumb 
and deaf. the debitor ſpeciſied, that he delivered the money to the dumb man's 
ſiſter in his preſence, and obtained her diſcharge, ſubſcribed alſo by the 
creditor ; this was not found to import a diſcharge by the dumb man 
ſeeing the money was not delivered to himſelf, and that neither the de- 
livery nor his ſubſcription could infer that he knew the extent of the 
ſum, or for what cauſe it was paid to his fiſter, Stair, gth July 1663, 


Hamilton contra dumb man in Glaſgow, 


IANLIED AssIO NATION. 


The prinei- AA PERSON infeft in an annualrent-right, having conveyed the ſame 
pal conveyed, to an aſſigney who was infeft, the aſſigney was found to have right 
2 ies ſol to the perſonal contract betwixt the heritor and firſt annualrenter, by 

| which the heritor was perſonally obliged to pay the money, tho' not 
expreſly convey'd, and therefore a concluſion of perſonal execution a- 

gainſt the heritor was ſuſtained at the aſſigney's inſtance, as well as 
real againſt the ground. Durie, 23d November 1627, Dunbar Son- 
tra Willamſon. 5 5 
Ass IGN AT ION toa contract whereupon inhibition did follow, was 
found ſufficient to reduce ex capite inbibitionis, tho' the inhibition 
was not aſſign d per expreſſum. Haddington, 28th June 1610, Blair of 
'Balgray contra Gray. The like. Hope, (Inhibition) 19th January 
1622, Hay contra Ker. Spotiſwood, ( Inhibition) 2 1ſt February 1629, 
Smith contra Henderſon. ----In a reduction ex capite inbibitionis, at 
the inſtance of an aſſigney to a bond, upon which the cedent had led 
inhibition, the purſuer's title was ſuſtained, tho' the aſſignation neither 
mentioned the inhibition per expreſſum, nor contained the general clauſe, 
with all that has followed thereupon. Home, Harcus, (Aſignation) 

January 1682, Williamſon contra Threapland. 


A difpoſiti- A D1sPosIT1oN to lands and ſuperiorities is a good title to pur- 
| — con- ſue for rents and feu- duties without infeftment; but the purſuer in this 
veyance of caſe was found obliged to find caution to indemnify the defender at all 
mails and du- hands, upon his paying. Durie, 24th March 1637, Earl of Tullibar- 


ties. . 
: den contra Robiſon, 


cee A Man ſelling lands under reverſion, and thereafter ſelling them 
of a ſubje@, o jrredeemably to another, the laſt buyer was found thereby to have right 
which the di- : FA | 
 ſponer has not to the reverſion; and that he might redeem by virtue thereof, al- 
rights if it in- tho he was not made aſſigney thereto per expreſſum. Haddington, 
r 24th July 1610, ſheriff of Teviotdale contra Eliot. Haddington, 
rigbt in his I gth July 160 5, Ld. Craigie contra Boyd. ---- A diſpoſition carries o- 
perſon relative ne jus in the diſponer; and therefore a diſpoſition of lands for the life- 
to the ſubject. 5 f | 

| rent-uſe of the diſponee, was found to carry the reverſion, tho' not 
expreſs d. Stair, 5th December 166 85 Beg contra Beg. A back tack 
was found to accreſce to a woman liferenter, who was infeft after the 
wadſet, the paying the duty to the wadſetter. Hope, (Liferent) 18th 


July 1627, Lady Boyd contra her tenants. 
„ N A Man 


K dd „** om. __ 


tn 
— I 


Implied Condition. | = 


A Man having wadſet his lands, and taken a back tack for a rent Infcfimenr 
equivalent to the annualrent of the wadſet ſum, did thereafter grant in- — 
feftment of annualrent out of theſe lands; this annualrent- right was not infefe,whar 
not found to imply a conveyance of the back tack ; and therefore a re- 
nounciation of the back tack, in favours of the wadſetter, was found 
effectual, tho' granted after the infeftment of annualrent. Durie, 
18th March 1631, Ld. Clackmannan contra Ld. Allardice. In a 
competition between the wife of an appriſer infeft by him in an annu- 
alrent out of the appriſed lands, and a poſterior adjudger of his right, 
it was alledged for the adjudger, That his adjudication was. the firſt 
formal diligence, ſeeing the husband, who was not infeft, could not 
infeft his wife. Anſwered for the wife, The infeftment, zpſo facto, 
carried all the perſonal right the huſband had to the ſubject, and had 

the effect of an aſſignation, and the right of the appriſing was tranſ- 
miſſible by aſſignation. The Lords ſuſtained the anſwer, and prefer- 

red the wife. Harcus, (Compriſing) March 1686, Mr. Da- 
vid Dewar contra Margaret Wood. An infeftment of annualrent,- 
containing procuratory of reſignation, and aſſignation to the mails and 
duties granted by a debitor who had no more in his perſon but a di- 
ſpoſition to an appriſing of the lands, was found to be an imply'd con- 
veyance of that diſpoſition, ſo as to exclude a poſterior formal convey- 
ance of the ſaid diſpoſition, Forbes, 19th December 1710, Colonel 
_ Erſkine contra Hamilton. A diſponee not infeft, granting an in- 
feftment of annualrent, whether the diſpoſition is thereby carried, de- 
bated, but not determined. Home, 4th February 1726, College of 
St, Andrews contra Sir Alexander Anſtruther's creditors. 


A SINGULAR ſucceſſor in the ſuperiority cannot quarrel the feu Conveyance 
propter non ſolutum canonem of any years in his ah lifetime, - ſuperiority, 
but only fince the conqueſt of his own right. Haddington, 14th Fe- 3 
bruary 1612, Ld. Wedderburn contra Niſbet. | : ready fallen ? 
A Vassar being year and day at the horn, and then relaxed, af- | 
ter both which the ſuperior ſold the ſuperiority, with all rights he 
had to the land, without having gifted the liferent to any = the 

Lords found that the liferent pertained to the new ſuperior. Durie, 

19th February 163 5, Cuningham contra Stewart. A diſpoſition 

of the ſuperiority to the vaſſal himſelf, was found to imply a diſ- 

charge and aſſignation of the bygone feu-duties. Stair, 14th Decem- 


ber 1676, Earl of Argyle contra Ld. M Donald. 


IMLIED ConpiTION. 


OUND, That when a ſum is provided to children in a contract — — | 


| of marriage, if any be born, and die in the father's lifetime be- able at a cer. 
fore getting of a bond of proviſion, the ſhare of the child fo deceaſ- tain age. 
ing will not tranſmit to repreſentatives. Harcus, (Bonds) 

February 1682, Sir John Clark of Pennycuik contra his ſiſters and 

Mr. David Forbes. - In a contract of marriage, certain proviſi- 

ons being allotted to the children, the portions of the male-chil- 
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Implied Condition. 


OY all. 


dren to be paid at their age of 21, and of the female at IS; theſe 


proviſions being to an uncertain day, and not conceived to heirs or aſſig- 


neys, any of the children dying before that day, have no right, neither 
have their aſſigneys or creditors. Stair, 17th January, Gilmour, | 


Fuly 1665, Edgar contra Edgar. ---- The like. Stair, Gosford, 22d 
February 1677, Belches contra Belches. ---- Fergus M Cuby having, 
by his bond, obliged himſelf to pay 1000 merks to his nephew by a 


| ſecond brother deceaſed, at his age of 21 years, and to aliment him in 
the mean time; the creditor left 2000 merks, by way of legacy, to 


his mother's relations, and died before he was 21 years old; and the 
legatars having purſued for payment, it was alledged for the defender, 
The words, at his age of 21, are a part of the obligatory clauſe, and 
a condition which did not exiſt, and this ſenſe may be the more eaſi- 
ly admitted, ſeeing the bond bears love and favour. 24s, The bond 


zs conceived in favours of the defunct perſonally, and to heirs and ex- 


cutors. Anſwered, That the clauſe imports not a conditional oblige- 


ment, but only a delay of payment, and altho' the bond bears love 
and favour, it obliges the creditor to renounce all intereſt he could 


claim by the death of his father or grand-father, which makes it o- 


nerous. 2d, Aſſigneys not being excluded by any taxative clauſe, the 


4 


bond was affignable, and alſo might be legated. The Lords found 


the bond to be pure and not conditional, and decerned the defender to 
pay the legacies, the legatar ſecuring him pro tanto againſt the de- 


funct's neareſt of kin, which was the quality of the bond. Harcus, 
(Bonds) 25th November 1686, Kelſo contra M*Cuby of Knockdo- 


Payableax ONE Eliot having granted a bond of proviſion to his ſecond ſon 


ce granter's 
deceaſe, or at 
a diftant term Alter 


i certain. 


ing offered, tl 
ing granted his ſecond ſon a bond of proviſion, payable five years after 
date, the fon dying before the term of payment, the queſtion occur- 


and daughter, payable to them, their heirs and executors the next term 
the granter's deceaſe, in the end whereof it was provided by a 
diſtin& clauſe, That notwithſtanding the payment was provided to be at 


his death, yet the money ſhould not be payable by his heir, till they, re- 
Hpective, attained to the age of 16 years, under which condition theſe 


preſents are granted, and no otherwife ; the Lords found, That the clauſe 
imported a condition, being inter liberos, and was not prorogative ter- 
mini ſolutionis, and that the ſame did not belong to their executors, 
unleſs the children attained to 16 years, tho' here there was no ſub- 
ſtitution or return mentioned. Harcus, (Bonds) July 1687, 
Moir contra Moir, ---- A man granted a bond of -provifion to his 
grand-child for love and favour, payable the firſt term after his deceaſe; 


this was argued to be of the nature of a conditional legacy, which 


could have no effect, the creditor having predeceaſed the granter; the 
Lords found the bond fallen by the predeceaſe of the grand-child. 14th 
January 173 o, Bell contra Davidſon. But a reclaiming petition be- 

„the matter was finiſhed by a tranſaCtion, ---- A father hav- 


red, If this bond was payable to his aſſigney; It was argued, That it 
was conditional, viz. If the ſon ſhould deppen to ſurvive the term f 
payment, equally, as where ſuch bonds are conceived payable at a cer- | 
tain age, which are never due, if the children arrive not to that age. 
Anſwered, That dies incertus os conditione, non dies certus. 
The Lords found the bond valid and aſſignable by the fon, notwith- 

54 „„ | ſtanding 


' Implied Condition: 


| Banding he died before the term of payment. 7th December I71 7, 
competition betwixt Campbell of Calder and Ruth Pollock. 


A FATHER made a bond of proviſion in favours of his children, o- Bond con- 


fainting ſubſti- 


bliging himſelf to pay each of them a certain ſum, with this clauſe, ions 
That if any of them ſhould deceaſe without heirs of their own body, : 
their ſhare ſbould accreſce to the reſt of the bairns ſurviving. Two 
of the children having died before their father, the Lords found no acti- 
on at the inſtance of the ſurvivers for the defun&'s ſhare, in reſpect 
the bond remained {till in the father's hands during his life ; and there- 
fore as the bond never became a delivered evident in favours of the 

two predeceaſing children, their ſubſtitutes could carry nothing. Du- 
rie, 13th November 1624, Wallace contra Wallace. In a ſimilar 
| caſe, where the proviſions to the reſpective children were payable the 
firſt term after the father's deceaſe, the contrary was found, and the 
ſettlement interpreted to be a conditional inſtitution in favours of the 
ſurvivers, and conſequently to take place, tho' the children who pre- 
deceaſed had never any right, having not only died before their father, 
but before their bond of proviſion became effectual by death or delive- 
ry. Fountainhall, Forbes, 14th December 1710, Smith contra Smith, 
---- The like was found. Home, January 1726, Denholm con- 


tra Denholm. 


A Parry having granted an affignation omnium bonorum which Inaſſignati- 
ſhould belong to her the time of her deceaſe, reſerving her own life- 9"* nn 
rent, with a faculty to alter etiam in articulo mortis; the Lords found 3 
this to be donatio mortis cauſa, and therefore void by the cedent's ſur- 
viving the aſſigney; and found, That the ſubject belonged to the ce- 
dent's executors, tho the faculty was never exerced by the defunct. 

Forbes, 7th March 1707, Dr. Irvine contra Skene. A donation 
mortis cauſa being granted by a man to his niece, of his whole move- 
able effects, to her, and the heirs of her body, which failing, to her o- 
ther heirs and aſſigneys whatſoever, with the burden of his juſt and 
lawful debts; found this diſpoſition not vacated by her predeceaſing the 
diſponer, but that the ſucceſſion was open to her other neareſt of 
kin, ſhe having died without heirs of her body. November 1730, 


Galloways contra Hunter. 


IT being provided in a contract of marriage, That if the wife hap- The above 
pow to die without children, the half of the tocher ſhould return to implied condi 
er father, his heirs and aſſigneys; and the caſe having exiſted, the Lords, — — 
in a proceſs at the inſtance of the father's heir (himſelf being dead be- rous deeds, 
fore his daughters) found, That this not being the caſe of a legacy, but 

of an onerous contract, the half was payable quandocungque the condition 
exiſted, and therefore decerned for the heir. Fountainhall, 19th Ja- 
nuary 1699, Duncan contra Smeton. Fountainhall, 1 5th February 


1688, Cuſhney contra Smeton, 


A LEcacy being left in a teſtament to a nephew, named with The end 
two others, to be tutors to the teſtator's children, he refuſing to act — 22 
as tutor, was found to have no right to the legacy. Stair, Dirleton, che deed was 
Gosford, 2d February 1675, Scrimzeour contra Wedderburn. Dirle- granted, if _ 
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Implied Condition. 
ton, Gosford, 16th June 1675, Thomſon contra Ogilvie. A party 
having granted bond to three perſons, narrating, That at the granter's 
deceaſe, they had accepted the overſight of his interment, and curato- 

of his children, which would require trouble and expences, and 
therefore obliging himſelf to pay a ſum equally among the three, &. 
the Lords found the bond effectual in favours of one of theſe overſeers, 
who died a little after he had been at the interment of the granter of 
the bond, the term of payment being elapſed, altho' he had not been 
at trouble and expence in overſecing the children. Forbes, 24th July 
1707, Rule contra children of Reid. A yearly penſion during lite 
being granted to a miniſter, by a perſon of quality, bearing to be given for 
the great pains taken, and to be taken upon the granter's vaſſals in the pa- 
rith, and for love and favour, and bearing another clauſe, whereby the 
miniſter accepted the ſame in ſatisfaction of all he could crave of his 
Lordſhip for his ſervice ; the Lords found, notwithſtanding the miniſter 
: | was tranſported to another pariſh, and his place in the former ſupplied 
| by a new intrant, that the penſion was {till due during life, altho' he 
' ſerved not the cure there; and the pains to be taken in futuro, was 
found not to be the final but the impulſive cauſe only, the failing of 
which could not evacuate the penſion, ſeeing it was given for life. 
Durie, 25th March 1629, Lord Coupar contra Dr. Strang. A bond 
of penſion granted to an advocate during his lifetime, bearing for ſer- 
vices done and to be done, was ſuſtained, tho' the purſuer did not 
offer to inſtruct, that he did any ſervice after granting of the penſion ; 
and tho' the defender offered to prove, that the grantee thereafter left 
his employment as advocate, and became town clerk of Aberdeen. 
| Stair, 3d December 1661, Jamieſon contra M*Leod.---- A penſion 
ranted to an advocate, for ſervices done and to be done, during life, 
was found effectual, unleſs the advocate refuſed the granter's ſervice, or 
ſerved againſt him. Stair, 26th July 1678, Weir contra Earl of Cal- 
lender. A penſion being granted to an advocate for life, in confide- 
ration of bygone kindneſſes, ſervices, &c. and in reſpect the granter had 
left the charge of his law affairs upon him, was found not to ſubſiſt 
after the grantee was made a Lord of ſeſſion, becauſe the condition 
then failed, in view to which the bond was ſuppoſed to be principal- 
ly granted, v/2. the management of the granter's law affairs. 
November 1729, Lockhart contra Purvis. ---- A curator having con- 
trated a young woman, his minor, to a near relation of his own, bind- 
ing himſelf to pay a tocher with her, and of the ſame date taking a 
diſpoſition to her whole effects; this diſpoſition, preſumed granted in- 
tuitu matrimonii, was found ineffectual, the woman dying before mar- 
riage. Stair, Gosford, 18th February 1669, Trinch contra Watſon. 


A final fet= A FATHER upon death-bed diſponed his whole lands to his eldeſt 
flement over- daughter, and appointed her executrix and univerſal legatrix, with this 
rticular how / proviſion, That ſhe ſhould pay 10000 merks to the other two daughters; 
Far effeQual as the diſpoſition being reduced as upon death-bed, it was found, That the 

ro che remain” twyo younger daughters could have no ſhare of the 10000 merks, it be- 

ing evident, that the defunct did not deſign, that they ſhould have 

both the 10000 merks, and alſo two third parts of the land eſtate. Stair, 

Iſt February 1671, Pringle contra Pringle. ------ A perſon to whom 

John Suittie had diſponed a conſiderable real and perſonal eſtate, to the 


value 


0 8 8 . 2 


Implied Condition. 


value of L. 5000 ſterling, with the burden of L. 1000 ſterling to an- 
other, being purſued for the legacy; alledged, That the ſaid legacy was 
left with a view, that the defender was to get the whole fortune, 
whereas the real eſtate, which is the greateſt part, was evicted by the 
heir in a reduction ex capite lecti; and therefore the legacy ought to 

ſuffer a proportionable abatement, as being in ſo far /egatum rei alienæ; 
and as the defender was preferred to the legatar in getting the diſpoſi- 
tion, It is to be preſumed the defunct intended the greateſt ſhare of the 
_ eſtate for him who was obliged to take the diſponer's name and arms; 
whereas if the purſuer get the whole legacy, after the payment of 
debts, the defender will have no benefit by the diſpoſition. Anſwer- 
ed, The purſuers, who are the defunct's aunts, are more favourable than 
the defender, who is a remoter relation. 240, The diſpoſition being 
burdened with the legacy, and an irritancy adjected in caſe it ſhould not 
be paid, this imports, that in omni eventu, the whole legacy was to 
be paid. The Lords decerned for the whole legacy, and ordained the 

defender to pay, or aſſign the defunct's eſtate. Harcus, (Executry) 


February 1688, Stewart Kettleſon's three daughters contra James 
Hay; but found annualrent not due for bygones Bid. John Earl of 


Dundonald, by a bond of entail, made a total ſettlement of his eſtate to 
the heirs of tailzie therein expreſſed; two days before ſubſcribing this 
| tailzie he executed bonds of proviſion in favours of his daughters, and at 
the ſame time made a will in relation to his moveables ; which deeds 


jointly taken, and in effect executed at the ſame time, and kept by him | 


undelivered, made a total ſettlement of his eſtate, and ſhewed his firm 
Intention, that the lands ſhould deſcend to his heirs of entail, and that 
the ladies, his daughters, ſhould have nothing but their proviſions. 
After the ſaid Earl of Dundonald's death, it being diſcovered, That 
ſome of the lands contained in the tailzie had never been habily veſted 
in the tailzier, but were ſtill in hœredetate jacente of a remote prede- 
ceſſor, the lady Strathmore and lady Katharine Cochran, his two 
daughters, inſiſted in a declarator, That, as heirs of line to the ſaid re- 
mote predeceſſor, they were intitled to ſerve themſelves in theſe lands 
that remained yet in his h@red:zas jacens; this was oppoſed by the heir 


of tailzie, for whom it was pled, That they could not approbate and 


reprobate their father's will, if they accepted their bonds of proviſion 
they could not quarrel the tailzie ; and if they quarrelled the tailzie, 
that they muſt renounce their proviſions. Anſwered, The bonds 


are conceived fimply, and abſolutely without any condition; and 


the accepting thereof cannot cut them out of any other right, com- 


petent to them; That one cannot approbate and reprobate, the ſame 


individual deed, which would be an inconſiſtency, but there is no in- 


conſiſtency in one approbating a deed which the granter had power to 


make, and at the ſame time reprobating another deed which the gran- 
ter had no power to make. Replied, Since the Earl of Dundonald grant- 
ed theſe proviſions to his daughters upon this very cauſe and conſiderati- 
on, That they were to have nothing elſe out of his eſtate; and fince 
he burdened his heirs of tailzie with the payment thereof, upon this 


very cauſe and conſideration, That they were to have the fund out 
of which theſe bonds were to be made effectual ; it follows, That 


if the ladies chuſe to quarrel their father's ſettlement and obtain an- 
other proviſion out of his eſtate, the proviſions muſt fall to the ground 
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428 implied Condition. 


as fine cauſa. Found, That the bonds of proviſion and bond of tailzie 
are to be judged as of the ſame date, and as one total fettlement, 
made by. John Earl of Dundonald of his whole eſtate ; and that the 
purſuers cannot have acceſs to ſuch of the lands; contained in the faid 
_ tailzie, as were in hered:tate jacente of their grandfather, and provided 
to deſcend to the heirs of line, without quarrelling or impugning of the 
ſettlement made by their faid father ; and that therefore they are not 
entitled to claim both their bonds of proviſion, and likewiſe their ſuc- 
Cedſſion to the ſaid lands, which were in hered:tate jacente, but that 
they are entitled to claim either the one or the other at their option. 
2oth February 1729, Counteſs of Strathmore and Lady Katharine 
Cochran contra Marquiſs of Clideſdale and Earl of Dundonald. 


Obligation IN the year 1688, the Dutcheſs of Buccleugh being at that time poſ- 


Rppoſaiod of ſeſſed, by a gift from the crown, of the Duke of Monmouth's perſonal 


a fund of pay- eſtate ; in conſideration of this, and that her ſon, the Earl of Delorain, 


> gh _ was not otherwiſe provided, ſhe granted him a bond of proviſion of 
after wards de. L. 20000 ſterling. The Duke's forfeiture amongſt others being reſcinded 
prived of by the general act reſciſſory in the year 1690, the Earl of Delorain upon 
that medium inſiſted in a proceſs againſt her grace, to accompt to him 
for the Duke of Monmouth's perſonal eſtate, having right | dons as 
executor decerned to the Duke his father ; the Dutcheſs did not op- 
poſe the action, only craved, That the bond for L. 20000 ſterling, 


granted and paid by her to her ſon, the purſuer, might be imputed pro 


tanto in ſatisfaction of his claim; and it was pled for her, That it never 


was intended my Lord Delorain ſhould have both the bond and his fa- 
ther's perſonal eſtate ; the bond was granted when my lady Dutcheſs 
had no fund to anſwer it, other than this perſonal eſtate, having no 
power to charge it upon the entailed eſtate; and therefore as the bond 
was plainly given in contemplation of the Dutcheſs's having this ſubject, 
it being taken from her, the bond muſt fall to the ground as /ne 
cauſa ; it was anſwered, There is a great difference betwixt the cauſe 
of granting a bond, expreſſed in it, to make it effectual, and thoſe by- 
views or motives, which poſſibly may influence the granter, and even 
determine him to make the proviſion greater or lefler. The Lords 
found the bond of proviſion, by the Dutcheſs to the Earl of Delorain, 
muſt impute, at leaſt, pro tanto, in ſatisfaction of the claims for which 
the Dutcheſs, in virtue of the act reſciſſory, might be accomptable to 
the Earl asexecutor to his father. 7th December 1723, Earl of De- 
lorain contra the Dutcheſs of Buccleugh. | | 


* Renouncia= = A LADY's jointure being reduced by a creditor who had inhibited 
thy games before her contract of marriage, and the thereafter, claiming a terce, 
Gopoſition, as if ſhe had not been provided at all; this the Lords refuſed, becauſe, 

ttlat having once founded on her contract of marriage, and renounced 
all terce, &c. ſhe could not recur thereto. Fountainhall, gth Febru- 
ary 1697, creditors of Balquholly contra the Lady. 


— 


Obliga- Tre heir-male having ratified a diſpoſition of part of his brother's 
_— antes lands in favour of the ſaid brother's lady, and obliged himſelf to purge | 
Gracy, bow incumberances affecting the ſame, and this as expreſt in the deed of ra- 
farche difap- tification, upon the view and in contemplation of ſucceeding to the reſt 
— the ſame, | | | EE that 


Implied Condition. 
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of thi eſtate; and after his brother's death, being charged by the * | 


lik upon his ratification to purge incumberances, the Lords found 
this reaſon of ſuſpenſion relevant, vig. That there was an expired com- 
priſing againſt the defunct, unpaid at the time of ſubſcribing that rati- 


fication, which would evacuate and carry away the eſtate from the heir 
of tailzie, ſo that he could not enter; and found, That the ratification 


5 implied a condition, in caſe he did, and could ſucceed, unleſs the re- 
lict offered to prove by the heir's oath or writ, That he knew of that 


compriſing ſtanding out unſatisfied at the time of ſigning that ratifica- 
tion. Fountainhall, 19th, Falconer, 23d December 1684, Home, 


March 1685, Dutcheſs of Lauderdale contra Earl of Lauderdale, 
| A man during his treaty of marriage falling ſick, and on his 


| death-bed - gifting to the woman his ſignet-ring ; giving her alſo two 


bonds, and then declaring, That in caſe he died before his aſſignation to 


her of the fame were framed and ſubſcribed, ſhe ſhould detain them 
till ſhe were paid of a ſum equivalent to that in the bonds; and ha- 


ving died without conſummation either of the marriage or aſſigna- 
tion, the Lords found, That ſhe had no right to the bonds; but as 
to the ring, if there was interventio oſculi, the ſame, as delibatio quæ- 
dam pudicitiæ, gave her abſolute right thereto. Fountainhall, 4th 
June 1697, Deans contra Tod. ------ A poſt in the king's gift, being 
ſold, ſo as the preſent poſſeſſor was to officiat till the next term, and 


then demit in the buyer's favour, without being bound to procure him 


a new commiſſion ; and the ſeller dying a little before that term, fo 
that the buyer had not time to make his intereſt at court, but was pre- 


vented by another; the Lords, in a proceſs for repetition of 4000-merks, 


which he had paid to the ſeller, condictione cauſa data, cauſa non ſecu- 
ta, aſſoilzied the ſeller's repreſentatives, but allowed the purſuer 1000 


merks out of the 4000, for the expence of his journey to London in 


contemplation and proſecution of the bargain, conform to L. | 5. P 


8 
F. D. Tit. de Cond. cauſ. dat. Fountainhall, gth December 1686, 
Davidſon contra Wauchop. ------- A bond granted to the treaſurer 


by an apparent heir, during his father's ſickneſs, for compoſition of 
his marriage, tho' the marriage fell not, the father having reconvale- 

ſced, yet the bond was ſuſtained. Haddington, 5th December 1609, 
Arnot contra Ld. Ballaggar. 8 | 


THE marquiſs of Montroſe having granted a bond for 800 merks Alimentary 


yearly to lady Jean his ſiſter, expreſſing to be for her aliment and ſub- 


proviſion, will 
it fall when 


ſiſtance; and the ſaid lady Jean having afterwards, through the moyen the creditor 


of the late marquiſs, ſon to the granter, obtained a yearly penſion of 


comes to be o- 
therwiſe pro- 


L. 100 ſterling from the king, ſhe neglected ſeveral years to call for the vided? 


800 merks, but at her death ſhe legated L. 150 ſterling to the 
lady Gray, with whom ſhe had ſtayed, and 2000 merks Scots to the 
phyſician that had attended her eleven years ; which legatars purſued 
this young Earl; alledged for the defender, That the teſtator having a 
ſufficient fund of aliment, by the L. 100 penſion, the impulſive cauſe 


of the bond ceaſed, eſpecially conſidering, that the penſion. was procu- 
red by the defender's father; the Lords decerned, becauſe tho' the aliment 


was the impulſive cauſe of the bond, it did not ceaſe to be effectual by 


the ſupervenient acceſſion of the penſion. Harcus, (Aliment) 13th July 


1688, Gray of Crichie contra marquiſs of Montroſe, 
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430 Implied Diſcharge and Renounciation. 


3 Tu Lords ſuſtained a bond bearing borrowed money, and renoun- 
* cing all exceptions in the contrary, altho' it was granted for the cure of 
a diſeaſe, and the debitor offered to prove, That the ſame was not ef- 
fectually cured, but the fore broke out after granting the bond worſe 
than ever, through the creditor (who was a phyſician) his ignorance and 
negligence. Forbes, 24th December 1708, Doctor Trotter contra 
Tailzifer. | e 


Condition ON E having lent a ſum, and taken a bond for the ſame, payable to 
# fre liberi. himſelf and to his children, mentioned nominatim in the bond, equally 
and proportionally amongſt them in fee, with this proviſion, © That 
<« in caſe of the deceaſe of any of the ſaid children, the aforeſaid ſum 
* ſhall be equally divided amongſt the ſurvivers; The Lords found 
the condition / ſine liberis implied, and that the ſhare of one of the 
children, who deceaſed before his father, did, notwithſtanding the 
ſubſtitution, deſcend to his children. 21ſt November 1738, magi- 

| ſtrates of Montroſe contra Robertſon, Fon; 


CLAUSES when underſtood conditional, when fimply mutual. See 
Mutual Contract. 8 5 | 


** 


Implied DiscHAR GE and RE- 
I. | NOUNCIATION. 


Actiog as F D, That a ſuperior is underſtood to paſs from the recogni- 
ral pM tion, if - after incurring thereof he receive the ſervices uſed and 
ſualties of ſu- wont for the lands in queſtion. Balfour, ¶ Recognition) 4th March 
perioricy, itir 1 50a, the king contra Lord Seaton. | 14th January 1 509, the king 
charge of any contra M Dougal. 23d February 1505, the king contra Lord Lind- 
claim ro the ſay, A ſuperior of feu- lands having obtained the gift of his vaſſal's 

Property* liferent- eſcheat, and declared the fame, inſiſted for the mails and duties 
ſince the declarator; it was alledged, That he had accepted the feu- 
duty of ſeveral years ſince the declarator, and thereby had tacitly paſt 

from the declarator. The accepting the feu- duty was found relevant on- 
ly for theſe years for which it was received. Stair, 6th June 1666, 
Earl of Caffils contra Agnew.----A ſuperior obtaining decreet of impro- 
bation againſt his vaſſals, and receiving the feu- duty of that ſame year by 
a diſcharge poſterior to the decreet ; the Lords found, That the decreet 
needed not be reduced, as being thereby ſimpliciter paſſed from. Goſ- 
ford, 6th June 1671, Steel contra Hay. ----- The Lords found, That 
a a ſubject ſuperior his accepting feu- duties after he knew that a recog- 

nition was incurred, was a paſſing from that caſualty ; tho' it was al- 
ledged from Craig de feudis, That argumentum a foris factura ad re- 
cognitionem was good; and that the taking feu-duties from a traitor 

would not infer a remitting the forfeiture; ergo, the ſame in recognition. 
Fountainhall, 1 5th December 1687, Wilſon contra Smith. Their 
Lordſhips decerned in a recognition, notwithſtanding that the * | 
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Implied Diſcharge and Renounciation. 43r. 


after it was incurred, and he knew it, accepted of the feu-duties and o- 
ther cauſualties, which was alledged a paſſing from the recognition, and 
acknowledging that the defender ſtill continud his vaſſal. Foun- 
tainhall, 14th January 1696, Ld. Carnwarth contra creditors of Ni- 
colſon. In a declarator of recognition of a feu, the Lords ſuſtain- 
ed a defence in theſe terms, That ſince the recognition fell, the ſuperior _ 
himſelf, or his factors by his order, had accepted the feu-duty from a 
ſingular ſucceſſor, whom he knew not to be entred by himſelf, which 
infered his conſequential knowledge of the recognition its being incur- 
red. Fountainhall, 11th February 1697, Cockburn contra Law and 
others. The ſuperior receiving any part of the feu- duty, cannot there- 
after reduce ob non ſolutum canonem. Balfour, 28th July 1553, Bi- 
ſhop of Dunblane contra Chiſholm. | 95 


Fouxp, That the ſuperior's precept of clare conſtat, given to Granting a 
the feuar, was a diſcharge of bygone feu- duties. Haddington, 14th EC _ _ 
Februar” 1612, Ld. Wedderburn contra Niſbet. Found, That a diſtharge or 
a precept of clare conſtat given, without any reſervation, by a ſu- 3 ty of 
perior to his vaſfal, whereupon he was infeft, purged not only ©? 
bygone feu-duties and the entry, but alſo ward-duties intrometted 
with by the vaſſal before the entry, unleſs the ſuperior had gifted theſe 
caſualties to ſome other before the precept. Home, Harcus (Ward) 
February 1682, Earl of Caſſils contra Lord Bargeny. See 
Falconer, 7th January 1682, inter eoſdem. ---- A precept of clare 
conſtat, granted after recognition, was found to imply the ſuperior's 
paſſing from the recognition, Stair, 24th June 1668, Gray contra 


Howiſon. 


AFTER the ward is fallen, tho the ſuperior receive an appriſer, Granting a 
appriſing from the minor heir, without proteſting for a reſervation of 1 
his ward, yet it was not found to prejudge his right; for ſeeing grant- 
ing infeftments on appriſings are in obedience, they never import a 
paſſing from any right competent to the ſuperior, albeit he do not 
expreſly reſerve the ſame. Stair, 19th July 1664, Hoſpital of Glaſ- 
gow contra Campbell. ---- Granting a charter of appriſing, prejudges 
not the king of the liferent-eſcheat of the debitor already fallen. Du- 
rie, 5th July 1622, donatar to the Earl of Tullibardin's eſcheat con- 
tra Adinſton. ----- Nor of recognition. Hope, (Recognition) 18th 
February 1614, Ld. Lugton contra Ld. Lethindie. ---- Found, That 
the giving a precept by the ſuperior to the vaſſal, for ſeaſing him in 
the lands, ſpecially being a precept in obedience to a retour, prejud- 
ged not the ſuperior in the caſualty of his vaſſal's liferent-eſcheat, the 
vaſſal having been year and day at the horn before the precept. Had- 
dington, 1ſt July 1623, Crawford contra Ld. Covington. Durie, 
25th July 1623, Lord Ramſay contra Earl of Lothian. | 


| In a declarator of recognition, upon the” party's having granted a Superior 
wadſet of more than half of the ſubje&, the Lords ſuſtained a defencefbe bg in 
ud ect a- 


of homologation, by the ſuperior his taking a diſpoſition of the land fromm iienated, 
the wadſetter, tho blank in the receiver's name, and by his producing whereby re- 
the ſame, and debating thereon in this ſame proceſs of declarator. Home, undd. 
July 1687, Ker of Littledean contra Law. 5 | 
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Removins Jy a removing, the Lords ſuſtained an exception, bearing, That 
bow pal: from. the defenders had done ſervice to the purſuer ſince the warning, and 
that the ſame was accepted by her, without neceſſity to alledge the 
ſame to have been done at her command, ſeeing her acceptation was 
equivalent; but here it was alſo found neceſſary that the defenders 
ſhould alledge, That the foreſaid ſervice done by them to her was a 
part of the old duty accuſtomed to be paid for the lands. Durie, 
12th July 1626, Lady Kilbirnie contra tenants. ---- The like. Bal- 
four, (Removing) zd June 1549, Ld. Blairquhan contra Crawford. Bal- 
four, (Removing) 20th June 1550, Wallace contra Cathcart. ---- But 
if the ſervice done be not contained in the tack, it will make no ex- 
ception againſt removing. Balfour (Removing) 8th January 1 563, 
Boyd contra Boyd. Balfour, (Removing) 7th November 1 569, Stew- | 
art contra tenants of Eildown. ---- The ſame holds, tho' there be a de- 
creet of removing. Colvil, 21ſt January 1579, Lindſay contra te- 
nants. ----- The maſter of the ground who receives cudichs yearly 
from his tenants, whether it be meat and drink, or theſe converted in- 
to money, cannot remove them, if the cudich be given after warn- 
ing, tho it be no duty of the ground, but mere benevolence. Colvil, 
| March 1581, Lora Gray contra tenant.----In a removing, 
the defender founding upon a tack, which, tho' reduced, yet, ſince the 
warning he had paid taxation of the fame lands for the purſuer's re- 
lief, and at her command and direction ; the Lords found this not re- 
levant, unleſs it were alledged, That he had paid it as a part of the 
tack-duty, becauſe otherwiſe, if he had not been obliged to do it, it 
could not prejudge the purſuer, altho” ſhe had deſired him, no more 
than if ſhe had deſired any ſtranger to do it. Durie, Spotiſwood, (Re- 
moving) 5th March 1629, Lady Borthwick contra Scot. ---- In a remov- 
ing, the Lords found, That a receipt of the Whitſunday's mails, (at 
« which term the warning was given) and of the terms of the crop 
' ſown and growing the time of the warning, prejudges not the faid 
warning, but only in caſe it be for the farm of a ſubſequent crop. 
Haddington, March 1 594, Lord Spynie contra tenants of Both- 
well. Service done by the tenant after the warning, and before the 
term of removing, was found not to invalidate the warning. Hadding- 
ton, 14th March 1612, Hairſtanes contra his tenants. ---- A voluntary 
receiving of mails and duties after a decreet of removing, is underſtood 
to be a paſſing from it, if it be rent that fell due after the term of re- 
moving, but if the maſter ſuffer the tenant to remain for another term, 
he may purſue for mails and duties, without prejudice of his decreet of 
removing; for if a tenant will unlawfully detain poſſeſſion, both remedies 
ought to be competent, the one without prejudice of the other. Goſ- 
ford, 24th June 1671, Main contra Marſh. 8 | 


Accepting a ACCEPTING of a tack, found to take away an infeftment for- 
rack, implies merly proceeding from the ſame author. Spotiſwood, (Removing) 


renounciat ĩon 


of che proper- November 1583, Cuningham contra Cook. See Haddington, 23d 
. January 1611, Ld. Philorth contra Ld. Pitligo 


 Acceptinga ACCEPTING of a new tack for a greater duty, is a diſcharge of 
r i ingliesa the former. Auchinleck, (Tack of Tiends) February 1630, 
renounciarion miniſter of Kirknewtoun contra Lord Balmerino. --— The taking a 
of a former ? | ; | | et 
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ſhort tack prejudges not the tenant of a longer, or of a rental which 
he had before, becauſe they are compatible, unleſs they differ in ſub- 
Pantialibus, v. g, graſſums, duties, ſervices, &c. Maitland, 18th De- 
cember 1 565, Sinclair contra Manderſton, ---- Found, That an heritor 
having a tack of tithes, and taking a new tack from a new titular, af- 
ter expiring thereof, may turn to his firſt tack, eſpecially if he never 
entred in payment of the duty in the laſt tack. Gosford, 24th June - 
1669, Jeffray contra heritors of Muckwood and Grange. ---- Taking a 
right to a ſecond tack from a third party, infers not a paſſing from To 
former, unleſs the poſterior tack had a greater duty or ſhorter durance, 
and that the tackſman had paid the greater duty, or bruiked expreſly 
by the latter tack. Stair, 24th June 1669, Kennedy contra Jeffray. 
---- But accepting a ſecond tack from the granter of the firſt, bearing a 
different commencement and duty, was found to import a paſſing from 
and innovation of the former ; tho', in the ſecond tack, the former 
was expreſly ratified, which was underſtood to be a proteſtatio contra- 
ria fatto. Stair, 23d January 1678, Duke of Lauderdale contra Earl 
of T weddale. „ 
Tuo' the feu charter contain a conventional penalty, that the ſupe- Conventio- 
tior may poind the ground for double the feu-duty, upon failure of *?!penaley ex- 
payment at the times appointed, yet that does not exclude the legal legal — 
penalty upon the act of parliament. Durie, Auchinleck, (Feu-duties) 8 
20th February 1633, Lennox contra M Moran. a | 


THERE being a clauſe irritant in a contract among ſome tackſmen Irritancyin- 
of the cuſtoms, and it being alledged, That one of them had incur- _ how 
red the irritancy, the Lords found the fame purged, in ſo far as after 8 
the failzie, the parties acknowledged him as ſtill partner, by admit- 
ting him to their meetings, and ſubmitting their accompts to him as one 
of their partners. Hope, (Clauſe irritant) 22d December 1612, cu- 
ſtomers contra M.Math. The Lords found, That the receiving of duty 
from the tenants, to whom the rental was aſſigned, purged the failzie, 
it being proved, That the maſter knew that the rentaller had diſponed 
his rental to them. Hope, (Rental) 2oth March 1623, Ld. Craigie 
contra his tenants. 1 8 . 


TAE ING payment of the old tiend-duty, tho but for one year, Inhibition of 
was found a paſſing from a preceeding inhibition, ſo that the tenants eg how 
were liable for no more than the ſaid duty for all years, whether before * 
or after the payment, until a new inhibition were ſerved, but pay- 5 
ment of a penſion due to the purſuer out of the tiends, was not found = 

to import a paſſing from the inhibition, but only imputed pro tanto, 5 
in ſo far as t hey had paid. Durie, 25th March 1628, Lord Blantyre 
contra pariſhioners of Bothwell. ---- In a ſpuilzie of tiends, the Lords 
found, That the receipt of a peck of oats and a truſs of ſtraw, which 
was a part of the old duty, was ſufficient to take away an inhibition. : = 
Hope, (Trends) roth July 1615, Balfour, Lord Balmerino and Glendi- 


ning contra tenants of Parton, 


A ReveRSER 4 charged after a requiſition of the b Requiſition 
uſed againſt him, the Lords ſuſpended the letters, becauſe the wad- on, dow un 


ſetter had continued after the ſaid term to poſſeſs, eat up the graſs, derſtood paſt 
| WE: Ge = 
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Sc. whereby their Lordſhips found, That he had tacitely paſt from his 

_ requiſition ; and this notwithſtanding his offer to fatisfy for the graſs 
eaten by his goods ſince that term. Durie, 12th July 1625, Henry- 
ſon contra Earl of Linlithgow. | 


Decreet-· a- A DECREET-ARBITRAL being pronounced upon a ſubmiſſion, and 

— the parties having of new ſubmitted the matter, the former ſentence 

was ſtill found to ſtand, ſeeing nothing had followed upon the new ſub- 

miſſion, and that it was now expired, nor had either party expreſly 

renounced the former decreet. Durie, 22d March, 1634, Ld. Hart- 
woodmyres contra Turnbull. VV | 


Legal excep- A PARTY who had been purſued in the court of king's bench in 
gg England, having found bail, and the purſuer giving a releaſe and diſ- 
charge to the ſaid bail, upon the defender his giving a declaration, that 
the purſuer's granting that diſcharge was nowiſe meant to exclude him 
from any advantage he had by the decree of the king's bench for reco- 
very of the debt; the Lords found this declaration, upon releafing the 
cautioner, was a ratifying the king's bench's decree, whether defective or 
not, and that it was a paſſing from any defence the defender had to quar- 
rel the ſame, Fountainhall, 13th July 1709, Goddart contra Swinton. 


Proviſion of A DAUGHTER in her contract of marriage accepting of a clauſe, 
conqueſt. making her à bairn in the houſe : This was found to imply a renoun- 
Ciation of the conqueſt provided to her in her father's contract of mar- 

riage. Fountainhall, 7th July 1698, Dalrymple, 2oth January 1699, 
Cumming contra Kennedy. | | 8 


Conventional A Boxp being granted to huſband and wife, the longeſt liver of 

proviſion bow them two, and the heirs procreated betwixt them, without clauſes of 
ae charge of infeftment or annualrent; it was found, That the relict might have 
the wife's legal choice of the liferent, or of half of the ſum, being moveable quoad 

proviſions. felictam; but that ſhe could not have both. Stair, 24th June 1663, 

Scrimzeour contra Murrays. ---- A wife in her contract of marriage, 

being provided to her liferent of all goods and gear conqueſt during the 

marriage, moveable and immoveable ; in this caſe it was found, That 

ſhe could not have both her third and the liferent of the reſt ; but ſhe 

got her option either of the third proviſione legis, or. of her liferent of 

the whole provifione hominis. Stair, 20th December 1664, Young 

contra Buchanans. --— Found, That a reli& ſhould not have both a 

liferent and a third, but ſhould have her choice or option of either. 

Dirleton, 26th July 1666, Menzies contra Burnets. ---- A wife, in 

her contract of marriage, being provided to the liferent of all ſums 

and goods acquired by her huſband, before or during the marriage; 

the Lords found, That ſhe could not both claim this ſiterent and the 

operty of the third of moveables, becauſe the liferent of the whole 

is inconſiſtent with the property of any part; but ſeeing of conſent ſhe 

had drawn a third of the moveable ſums and goods, they found, ſhe 

could not claim the liferent of the other two thirds, except the ſums 

bearing annualrent, whereof the law gives her no ſhare, over which 

her proviſion of liferent was ſuſtained, notwithſtanding of her drawing 

a third of thoſe goods that were ſimply moveable. Stair, Dirleton, d 

February 1677, Holms contra Marſhal, ---- A liferent proviſion wm 

| wife 
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wife in her contract of marriage, being an annualrent, was found not 
to exclude a terce of the ſame lands; but the Lords would allow it 
only out of the ſuperplus of the rent of the lands more than the annual- 
rent. Stair, 25th January 1681, Moriſon contra Lady Craigleith. See 


act 1oth Parl. 1681. | 


Taz king's confirmation of a baſe infeftment frees not from the or- Confirmati- BT 
on of a baſe in- 


feſtment ſe- 


dinary caſualties of 3 falling by the ſubject ſuperior, ſuch as 
ward. Hope, (Ward) ( 
contra vaſſals.— The like, where the ſuperior was taken conſenter ward or other 
to a baſe infeftment of annualrent. Harcus, (Ward and Marriage) "TS 
January 1687, Duke Queenſberry contra Gordon. Except 
feus, which are ſecure againſt the ward, granted with conſent of the 
ſuperior, in virtue of the act 1606, chap. 12. Gosford, 28th June, 
Stair, 1ſt July 1672, Earl of Eglington contra Ld. Greenock, As to 
- which ſee R. | | | | 
A Was being granted to be held à me & de me, containing a 
back-tack to the reverſer, for a duty equivalent to the intereſt of the 
money; the king's confirmation of the wadſet was found not to ſecure 
the back-tack, in prejudice of the ward which aroſe upon the wadſet- 
ter's death. Harcus, (Ward) 15th February 1686, Lord Chancellor 


contra Brown. : 7 


ConFIRMATION excludes not the ſuperior or his donatar from the ye it ſccures 
caſualties of ſuperiority fallen before the confirmation, which are con- from liferent- 
fiſtent with the right of property, excluding only recognition and ſuch __—_ 
like, totally ſubverſive of the right of property; which was found, 
with regard to a liferent-eſcheat gifted after confirmation. Stair, 14th 
January 1676, Ayton contra Duncan. ---- The like, with regard to 
the king's confirmation of a baſe infeftment. Forbes, roth, Fountain- 
hall, 17th February 1710, Leſſy contra creditors of Riccarton-Craig. 
Vet it had been found, That the king, by confirming an appriſing, 
was barr'd from the liferent-eſcheat already fallen. Spotiſwood, (E- 
cheat) 26th November 1624, Ld. Coulter contra Ld. Balbęgno.——— 

And that his conſenting to a wadſet granted by his vaſſal, did imply a 
renounciation of his vaſſal's liferent-eſcheat quaad the wadſet. Stair, 


19th June 1669, Scot contra Langton. | VT 


TRE king's confirmation of a right to part of the ward-lands granted $ccures from 
by the vaſſal ſecures againſt poſterior recognitions, but not againſt theſe recognition,” 
already incurred; which cannot be done without a Novodamus. Stair, * . 
6th February 1673, Lord Hatton contra Earl of Weemyſs. The 
contrary found, viz. That a confirmation after the major part is alie- 
nated, and before the gift, doth ſecure the right confirmed. Hope, 
| (Recognition) 28th February 1612, Rae contra Lord Kellie, Falco- 
ner, 23d February 1683, his majeſty's advocate contra creditors of 
Cromarty. ------ The like. Harcus, (Recognition) vaſſals of Dundee 


contra Earl of Lauderdale. And that equally whether the confirmation 


1s of a baſe or publick infeftment. 


AN alienation made by a ward vaſſal, confirmed by the ſuperior, be- II a baſe 
fore recognition be incurred, is not only ſafe from recognition, but can- 8 
brought in computo by the ſuperior, ro infer recognition againſt other alienations 3 
2 + _ 


Confirmation) iſt July 1629, Lady Cathcart cures nor from 
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| not be brought in computo with after alienations to infer recognition; 
but where the major part is alienated, the confirmation of any one of 
the alienations will not relieve the others from recognition already in- 
curred, tho laying aſide the ſubject confirmed, the others do not extend 
to the one half. Falconer, Harcus, (Recognitions) 23d February, 
1683, his majeſty's advocate contra creditors of Cromarty.---The like, 


Harcus, (Recognition) vaſſals of Dundee contra Earl of Lauderdale. 


If ir can be As a baſe right confirmed cannot, by the ſuperior, be brought 77; 
_— .. computo with after alienations to infer recognition; ſo neither can it 
vaſkl to ſave be brought in computo by the vaſſal, with the part of the fee that re- 
from recogni- mains indiſpoſed, to make up the major half, and thereby to avoid re- 
* cognition; for the Lords found, That baſe rights confirmed do ſubduce 

from the rental of the barony, and, in a queſtion of recognition, are 
no more to be conſidered than if they had never been parts of the 
barony. Harcus, (Recognition) July 1687, Earl of Lauderdale 
contra vaſſals of Dundee. —-- But the Lords inclined to be of opinion, 

That the duty contained in theſe baſe charters, and the real worth of 
the ſuperiority, was a ſubject that remained with the diſponer, and 
might be brought in computo to make up the major half not diſpoſed 

of. Harcus (Recognition) March 1683, Hay contra creditors 
of Muirie, | | | : | 


Publick in- "CONFIRMATION of a baſe right muſt ſave from recognition, quia 
nm range hoc agitur by the confirmation ; or, if a particular part of the barony 
be diſponed to be holden of the ſuperior, a charter of reſignation or con- 
from recogni- firmation, will alſo fave that part from recognition: But where the 
| he? * oy whole ward-lands are diſponed to be holden of the ſuperior, a charter 
ments, grant- of reſignation or confirmation will have no effect to fave from recog- 
en by ane Pyr nition, becauſe no more is intended thereby, than to receive one vaffal 

author, extend in place of another, ſubjected to the ſame burdens and to the fame grounds 

eve tif half. of challenge that lay againſt the former vaſſal; and therefore, in this caſe, 

| the deeds of the author will be conjoined with thoſe of the ſingular ſuc- 

ceſſor to infer recognition, as if all were granted by the ſame perſon. 

Stair, Harcus, (Recognition) 7th July 1681, Hay contra creditors of 

Muirie. : 1 5 8 


But a p- A PURCHASER of a part of a barony holding ward, being infeft - 
blick nfs ,upon a charter of reſignation, which. imports the ſuperior's conſent, - Ly 
che land, is no baſe right thereafter granted by the author can be brought in com- 
fafe againſtre-puto, to ſubject the publick infeftment to recognition. Falconer, 1 5th 
re 6 Hof March 1683, Hay contra creditors of Muirie. ---- But a charter of 
; eurred, reſignation will not fave the lands contained in the charter from recog- 
nition, where the major part was alienated before the date of the re- 
ſignation. Harcus, (Recognition) Falconer, 2oth March 1683, inter 
eo/dem. ---- And as to baſe rights granted by the reſigner after reſigna- 
tion, before the ſame is completed by infeftment ; the Lords found, 
That ſuch rights, granted before ſubſcribing of the charter in the caſe 2 
of private ſuperiors, and before appending of the great ſeal, where the 
king is ſuperior, are to be brought in computo to infer recognition of 
the lands refigned, notwithſtanding of the reſignation. And the rea- | 
ſon of the difference betwixt the king and a ſubject ſuperior, is, that . 
the king's conſent is not completed till the great ſeal 1s affixed, _— - 
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the ſignature be paſt his majeſty's hand, and compounded in exche- 
\ucr; but in this caſe, there being no baſe ſaſine betwixt the append- 
ing of the ſeal and taking infeftment upon the charter of reſignation, it 
was not determined whether a baſe infeftment, granted in theſe cir- 
cumſtances, behoved to be brought in computo to infer recognition of 
the lands reſigned. Harcus, (Recognition) ibid, See Home, 
March 1683, Hay contra creditors of Muirie. | 


As a publick infeftment, which is the ſuperior's deed, cannot infer  A_publick | 


recognition; fo neither can ſuch an infeftment be brought in computo, pe 


with prior baſe infeftments, to make up the major halt to infer recog- brought in 
nition of the baſe infeftments ; becauſe there can be no penalty ſerrecognition 
where there is no delict: But then it was pleaded, That at leaſt the pub- againitbaſe a- 
lick infeftment ought to be ſubſtracted from the ward-vaſſal's property, lienations. 

as not belonging to him, after which the baſe infeftment formerly 

granted would be above the one half ; the Lords repelled this alledge- 

ance, ſeeing the baſe rights already granted were within the limits pre- 

ſcribed by law, and could not be forfeited where the vaſſal had done 

no act contrary to his fealty : But if the baſe rights had been granted 

after the publict infeftment, the matter probably had been otherwiſe 
determined. Forbes, 21ſt March 1707, Ld. Grant contra creditors 

of Hallgreen. | 


Cx Aus xs of novodamus in a charter from the crown, are fullyextend- weredamus 
ed as to all claims the king has to the property by nullities, forfeiture, ſecures againſt 


all claims to 


recognition, &c. but not to any caſualty of ſuperiority, not reach- che — - 


ing but burdening the property, except ſuch as are particularly expreſt ; bur nor againſt 
and therefore found not to import a diſcharge of bygone non-entrics. ©214ics vur- 
Haddington, July 1611, Ld. of Coldingknows contra Corſbie. - property. 
The like with regard to the caſualty of marriage. Gosford, gth, Stair, 

17th July 1672, Lord Hatton contra Earl of Northeſk : But this caſe 
was afterwards ſtopt to be heard in preſence. ---- The like as to bygone 
feu-duties. Fountainhall, 16th December 1686, Maxwell contra 
Falconer. ----- A charter of ward-lands from a ſovereign, containing a 
nowodamus, with a change of the holding from ward to blench, with 
theſe words, Non obſtante quod ecdem terre per ſervitium warde & 

relevit antea tenebantur, quam tentionem & omne beneficium ejuſdem nos 
in perpetuum renunciamus & exoneramus, was found to import a diſ- 

charge of the bygone caſualties of ward. Forbes, 12th February 1713, 

Erſkine contra Hamilton. . | 1 


As a novodamus implies a diſcharge of recognition already incurred, wowdamns 


it comes out to be equivalent to a confirmation of the ſeveral baſe rights virtually a con- 
| firmation of 


whereby recognition is incurred, and it was found to be virtually a con- all anterior 


firmation of all anterior baſe rights, tho' recognition be not incurred fo baſe infett- 
as to hinder them to be conjoined with alienations made after the o- 


vodamus to infer recognition. Falconer, Harcus, (Recognition) 23d 
February, 1683, Lord advocate contra creditors of Cromerty, Stair, Charter of 


23d February 1681, Hay contra creditors of Muirie. kee ſignation 
5 5 : | from thecrown 
g 3 - | | implies a con- 
_ A SERVITUDE of caſting peats in a moſs, conſtituted by a ward- firmarion of no 
vaſſal, is not effectual againſt recognition; nor was it found validated by — bb 2 
a charter of reſignation granted by the crown, wherein it was expreſly mentioned in 
5 | £8 fe- the charter. 
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"> Implied Diſcharge and Renounciation. 


| reſerved, ſeeing reſignations paſs of courſe, Stair, a6th Janu ary 1 68: 
Edie contra Thoir s. | 0 , 


A right of A RI1GurT of lands being granted by a * to his vaſſal under re- 


_ ier . verſion, and thereafter being conveyed by the diſponee, without men- 
perſons nor tion of any reverſion, and the laſt diſpoſition being confirmed by the 
vrt by confir= ſyperjor reverſer ; the Lords found, That notwithſtanding thereof the 
88 right ſtood till affected with the reverſion, quia confirmatio nibil novi 

Juris tribuit. Durie, 20th March 1635, Biſhop of Glaſgow contra 
Mauld. | 5 - | 


Nor does it A CHARTER of confirmation granted to a new vaſlal, prejudges not 


bac him from the ſuperior as creditor to the former vaſſal to reduce the diſpoſition in 


reducing ex 


 cavite inbiki- favours of the new vaſſal, ex capite inbibitionis. Gosford, 28th No- 
Fionis, vember 1673, Lord Forbes contra Garrioch, - WOT, 


Conſent im- A WIFE provided in an annualrent by her huſband, with conſent of 
— br % his father who ſtood infeft in the lands; found the wite's annuity could 
ro all right not be prejudged by tacks ſet afterwards by the father, tho” the huſband 
arthe rime in, was never infeft. Durie, 15th December 1630, Stirling contra tenants. 
preſencte. A wadſetter having diſponed his lands, without mentioning them 

td to be redeemable, and the perſon who was ſubſtituted in the reverſion 

being taken conſenter, this was found only to import good will, and not to 
bar the conſenter from making uſe of the reverſion, which afterwards 
devolved upon him by the death of the original reverſer. Stair, 24d 
February 1667, Earl of Errol contra Hay of Crimonmogat.----A wife 
being taken conſenter to her huſband's diſpoſition of lands, to which 
| ſhe had no right for the time, is not barred thereby from making uſe 
of any right acquired thereafter from a third party ; conſent overating 
only, that upon any right from her huſband, or then in her perſon, ſhe 
ſhould not impugn the deed to which ſhe conſented ; and qus ſuperve- 
niens does not apply, a conſenter not being an author. Stair, Dirle- 


„* 


ton, 8th January 1668, Forbes contra Innes. 


Conſentby An affignation to a ſum, being made in teſtament, to which the te- 


Teal object ſtator's wife conſented and ſubſcribed the teſtament ; the Lords 


ons. found, That this did not prejudge her, but that ſhe had till right to her 


third of the defunct's free gear, and of this ſum among the reſt ; be- 
cauſe the aſſignation being of a teftamentary nature, could go no fur- 
ther than the defunct's third. Durie, 4th February 1623, Guild con- 

tra Guild. — Found, That a wife's conſenting to her huſband's teſta- 
ment, wherein he leaves ſundry legacies, does not preclude nor debar 
her from her third of the moveables, becauſe the legacies do not afe 
fect her ſhare, but only the dead's part; ſo that they are not ſuper co- 
dem ſubjeffo. Fountainhall, .gth July 1687, contra . 
— The like, tho the ſum left in the teſtament was a bond of provi- 
ſion to a daughter, which the wife could not know hy barely ſubſcrib- 
ing the teſtament, and had no reaſon to ſuſpect, that any ſums were con- 
elfe therein ſave legacies. Stair, 24th January 1674, Murray contra 

effray. | | | | 


dif — A Huss axp having ſold his lands, wherein his wife had her life- 
af recraodice, rent gli, and diſponed other lands in wanaudice, the wife was con 
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| ſenter i in the diſpoſition of the warrandice-lands ; and the bi oc- 

curred, If this could exclude her from her liferent of the principal lands? ? 
Tt was argued, That the wife's conſent to the diſpoſition of the war- 
randice-lands, implied, that ſhe was to do no deed whereby the war- 
randice might be incurred; and therefore ſhe could not inſiſt for her 
liferent, which was making the warrandice incur. Anſwered, The 

cConſent implies only, that ſhe ſhould do no deed to make the diſpoſi- 

tion of warrandice ineffectual; but the doing a deed to make the war- 

randice incur, is by no means quarrelling that diſpoſition or endeavour- 
ing to make it ineffectual ; on the contrary, it is purifying the diſpo- 
nee's right to the warrandice-lands, which was before but conditional ; 
the Lords ſuſtained the anſwer. Stair, 3th January 1668, Forbes cou- 
tra Innes. 
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A WIxE“s conſent toa minute of a contract of marriage of her daugh- Conſene 
ter, was only found to import her conſent to the marriage, not to the = ps mrs 
clauſe i in the minute diſpoging the eftate without reſervation of her life- a marriage- 

rent, ſhe not being conſenter in the principal contract. Stair, Sth Ja- rack. 


nuary 1679, Lady Knox contra Arburthnot. 


A D1sPo0s1T10N being quarrelled as after inhibition, it was alledged, Conſenter 

That one who had a wadlet of the lands diſponed prior to the inhibi: — 
tion, was conſenter and joint diſponer, which at leaſt carries the wad- 

ſet free of challenge. Anſwered, The wadſetter's conſent imported nat 

the tranſmitting of his right, tho' be he jointly diſponed, ſeeing he tranſ- 

mitted no part of the ſums in the wadiet; and. erefore imported a re- 
nounciatian only guoad the lands Shona which reſtricted the wad- 

ſetter to the other yadſet lands not diſponed ; ſo that his conſent bare- 

ly implied nan repugnantia, which was ſuſtained. Stair, 4th July 

| 1665, Boyd contra Kintore. 


r / / Ao 


AN executor nominated having taken decreet againſt the defunct's de- One whoſe 
bitors, and aſſigned the ſame to — univerſal legatar, the acceptance of pray was 
the faid aſſignation was found to bar the univerſal legatar from any ground 1 
of challenge he had againſt the executor for neglecting to do — di- wards be chal- 

Agence: Durie, x2t] June 162 9, Hog contra Neving. — 
gence. 


ExrrNxEs of plea cannot be acclaimed after decreet s extracted, , pences 
becauſe ee 5 leres his decreet, is e cod jp = boy 3 — — 
ny further claim than what is contained in the othes, 26th darreer iner. 
January, . 1ſt February 1709, 1 4.—5 Xen. tracted, 

----- nat chis rule does nor extend 5 ng, it vas found, 
That a new proceſs . may be raiſed for theſe ; or if there yas a 
concluſion for . in the firſt ſummons, that the party may 

 egive out his ſs of new, and inſiſt pon that concluſion. Foun- 

_ rfainkall, 7. — A creditor having accepted payment g of the 
Principal ſum contained in à decreet, without any mention of an 

article for, expences, alſo contained in the decreet ; this yas found to 
imply a diſcharge of the expences. Fountainhall, T7th Japuary 1719 
Hutton contra Earl Forfar. ---- A chamberlain who had no written 
factory, having accompted with his conſtituent, and taken a diſcharge 

* of his intromiſſions, inſiſted againſt the conſtituents repreſentatives for 

* a ſalary; the defence was, That fitting accompts without an article 

er | | 8 5 8 2 a 8 
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Implied Obligation 


Earl of Errol. 
i F 4 Tx? 


for ſalary, implied either an acknowledgment that none was due, or a 


difcharge, if any was due; the Lords ſuſtained the defence. Falconer, 


Home, th January 1683, Graham contra Rochead. INS 
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IA LIED OBLIGATION. 


| A PART v being bound to infeft another, the obligant himſelf 


muſt bear all the expences of the infeftment, unleſs the contrar 
be ſpecially agreed upon. Maitland, 15th February 15 57, Ld. Col- 


ſton contra Hoppringle. Colvil, March 1583, Hall contra 


Peebles. Spotiſwood, (Conjunct fee) 17th February 1629, Pringle 
contra MDowegal. ------- A party being obliged to in feft holden of 
the king, and not being expreſſed cujus expenſis, the Lords found, 


That it ought to be upon their equal expences. Hope, (Expences) 


29th July 1618, contra 0 8 | | 
A Par v being bound to infeft a lady in an annualrent, and being 


| purſued for the ſame, not to infeft, but perſonali actione for the ſums, 


the Lords found, That he being obliged to give infeftment, was bound 
hoc ipſo to make payment; and therefore ſuſtained the perſonal action 
for payment. Durie, 17th January 1622, Hamilton contra Sinclair, 
Durie, 23d December 1630, Ogilvie contra Lord Ogilvie 

_ Lanvps being wadſet under reverſion, and the infeftment being pu- 
blick, altho' there was no obligement to reſign upon an order of redemp- 
tion, yet the wadſetter was found obliged to ſubſcribe a procuratory 
and reſign, having nothing to ſay againſt the order of redemption, be- 
cauſe ſuch a reſignation is naturally implied in the grant of redemption, 
as a neceſſary conſequence thereof; eſpecially conſidering, that it hath 


been uſual to decern ſo in all redemptions of wadſets, altho' they bear 


no ſuch obligements ; and that (as was objected in the preſent caſe) al- 
tho' reverſions by our law are ſtricti juris, yet that is only interpreted 


_ where ſomething is craved, which is extraneous, and may extend the 


clauſe of reverſion. Gosford, 25th June 1675 Duke of Lauderdale 
contra Lord and Lady Yeſter and Earl Tweddale. The like. Du- 


trie, gth February 1628, Simpſon contra Boſwell. 


A REL1cCT paying a part of her huſband's debt, and deſiring for- 


bearance for the remainder, was not found thereby obliged to pay 
the remainder, Gilmour, 26th January 1665, Blacket contra Bunkle. 


Ass IGNAT Io of a bond imports an obligement to deliver the ſame, 
tho' not expreſſed. Stair, Gosford, 25th June i670, Finlay contra 

Earl of Northeſk. E n 
AR being infeft in a jointure of chalders of victual, the 
heir and his tenants were found liable to tranſport her victual to any 
ports or places, as they do to the heretor himſelf by tacks or cuſtom. 

Fountainhall, 2gth July 1680, Counteſs Dowager of Errol contra. 


ACREDITOR 


-P 


Implied Power. Implied Will. 


_Imeritd Power. 


CREDITOR having diſponed a ſum to his eldeſt fon in life- 

rent, and to his ſecond ſon and his heirs in fee, but with prohi- 
bitory clauſes upon the ſecond ſon not to alter; a contract is entered 
into betwixt the brothers, by which it is agreed, That the eldeſt fon 


ſhould have the abſolute diſpoſal of the money, and he thereupon ma- 
king a gratuitous conveyance, a competition aroſe betwixt the aſſign 
and a creditor of the ſecond ſon's arreſting in the debitor's hand, Sith 


regard to the annualrents that fell due fince the eldeſt brother's death. 


It was agreed, that the contract was void as to the principal ſum, be- 
cauſe of the limitations the fiar was laid under : And upon this it was 
pled for the arreſter, That it behoved to be null alſo guoad the annual- 
rents, becauſe theſe were not diſponed in the contract. Anſwered, 
Majori ineft minus, giving a 3 to diſpoſe of the principal ſum, 
tho' this could not be effectual, 


quently the liferenter's conveyance, who had the fiar's powers, muſt 
ſtand good for every thing the fiar himſelf could have done. The 
Lords found, The conveyance made by the liferenter, by virtue of the 
mutual contract betwixt him and his brother the fiar, is effectual for 
the annualrent bygone, and in time coming, during the fiar's life, 
Home, 18th February 1721, Spence contra Elphingſton. 
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proved a female; ſhe having brought forth no child, the Lords decla- 


red the augmented legacy effectual ex prœſumpta voluntate tęſtatoris. 
Dirleton, 18th July 1666, Wedderburn contra Scrimzeour. 


In the Game cas the Lads thereafier found, , 


to be underſtood a living child; and therefore ſtill declared the legacy 
effectual, tho' the wife had been brought to bed of a ſtill- born male 
child. Dirleton, 26th July 1666, Wedderburn contra Scrimzeour. 


unplies a power to diſpoſe of the an- 
nualrents, which the fiar might have diſpoſed of himſelf, and conſe- 


PARTY having left a legacy to a friend in caſe his wifeſhould 
bring forth a male child, and augmenting the ſum in caſe it 


A TESTATOR leaving 4000 merks in legacy to build a bridge, 


which coſt but 1000 merks; it was found, That the executor had not 


fulfilled the defunct's will, and that the ſuperplus ought to be * 
the 


ed to other pious uſes. Stair, 18th June 1678, commiſſioners of 
ſhire of Berwick contra Craw. 


In a contract of marriage there occur'd the following clauſe, © And 


in caſe there ſhould happen to be only one daughter, he obliges him 
© to pay the ſum of 18000 merks ; if there be two daughters, the 
e ſum of 20000 merks, whereof 1 1000 to the eldeſt, and gooo to 
e the youngeſt; and if there be three daughters, the ſum of 30000 


* merks, 12000 to the eldeſt, 10000 to the ſecond, and 8000 to the 


«« youngeſt. ” A fourth daughter — exiſted of this marriage, in 
| — 


r 
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Improbation. 


a proceſs betwixt her and the other three, the queſtion occurred, Whe- 
ther ſhe could have any ſhare of the '30000 merks upon the preſum'd 
will of the father, or if ſhe was to be left to inſiſt for her legal provi- 
fion ab inteſtato? The Lords found the fourth daughter intitled to 
a proportion of the 30000 merks ; and found her proportion, ſuitable 
to the proviſion made in the contract of marriage, to be 4 500 merks; 
ſo as to reſtrict the eldeſt daughter to 10500 merks, the ſecond to 
8500 merks, and the third to 6500'merks. 18th July 1729, Ander- 
' ſon contra Anderſon, > | 


II PLIED ſubſitution. Hee Succeſſion. 


IMPLIED limitation. See Fiar abſolute limited, 


This action A* apparent heir, not retoured, has no title to purſue an improbation 
—— . of deeds derived from his predeceſſors. Durie, 3d December 
| 1634, Lord Johnſton contra Johnſton. Stair, x4th July 1671, Dun- 
bar contra Maxwell. | | „„ 5 | 
*A GENERAL ſervice is a good title in an improbation of the prede- 
ceſſor's deed, which will infer warrandice againſt the purſuer. Durie, 
4th February 1630, Earl of Kinghorn contra Strang. 5 | 
A improbation by a purchaſer of lands from one infeft, calling 
for production of perſonal bonds, granted by the author and his prede- 
ceſſors, was ſuſtained with this reſtriction, That certification ſhould be 
granted for not production, in ſo far as the purſuer may be prejudged 
by theſe bonds in his right to the lands libelled. Durie, 14th July 
1626, Hamilton contra vaſials of Bargeny. ; | 
- A GENERAL ſervice is a ſufficient title in an improbation of an aſ- 
fignation, granted by the defunct predeceſſor, of an heretable bond, 
upon which no infeftment had paſt. Durie, 7th March 1629, Mor- 
Ties contra Johnſton, | 5 | 
A Sas INE upon a precept of clare conſtat, ſuſtained as a title in an 
improbation of rights made by the purfuer's father cancerning theſe 
lands, he producing cum proceſſu his precept of clare, and inſtructing that 
his father was infeft. Durie, iſt December 1632, Panter contra Dick. 
---The like with regard to writs granted by the king, affecting lands 
derived by progreſs from the king to the purſuer. Durie, 19th Fe- 
bruary 1630, Douglaſs contra Ld. Swinton. But the purſuer of an 
improbation has no intereſt to call for production of any writs granted 
to the defender by the king, unleſs he libel and qualify that his right 
to the controverted land is alſo derived from the king; and the Lords 
found, That the purſuer's right of property as being infeft in the lands, 
was no ſufficient title to call in general for all writs affecting the lands 
which the defender had, from whomever derived. Durie, 26th March 
1623, Lord Yeſter's heirs contra Earl Buccleugh. 
Hz who in an improbation libels himſelf heretable proprietar, and 
only produces for his title a ſaſine upon his own. reſignation, and dedu- 
ces no right to the lands from his predeceſſors, will not get * 
| 0 ag 


AF 


Ilmprobation. 


1 


againſt the defender for not production of infeftments alledged made to 
him of the lands libelled by the king or by the purſuer's predeceſſors: 
For the Lords think it unreaſonable, upon a recent infeftment, to force 
defenders to open their charter-cheſts, and thereby to diſcloſe the de- 
fects of their ancient rights. Haddington, 27th February 1610, Drum- 
lanrick contra Gladitones. -------- In an action of improbation againſt 
vaſſals, in which writs were called for, granted by the purſuer's prede- 
ceſſors; the Lords foungl the action could not be ſuſtained, unleſs the 
purſuer ſhould make out, That he was ſerved heir by progreſs to every 
one of his predeceſſors, whoſe deeds were called for. Durie, 1ſt Fe- 
bruary 1622, Ld. Craigie contra his vaſſals. Forbes, MS. 11th No- 
vember 1713, Murray of Tochadam contra Wordie. ----In the like 
caſe, the purſuer's infeftment as heir to his grandfather was found not 
ſufficient to call for deeds affecting the lands granted by his father, who 
was not infeft, and whom he did not repreſent. Haddington, Hope, 
(Improbation) 20th December 1622, Lord Cathcart contra his vaſlal. --- 
In the like caſe, the action was ſuſtained for production and improbation 
of all writs made by the purſuer's father, grandfather, great-grandfather, 
and other predeceſſors to whom he might ſucceed jure 233 "5 and the 
Lords found it not neceſſary, That the purſuer ſnould be ſerved heir by 
_ progreſs. Durie, 14th July 1626, Hamilton contra vaſſals of Barge- 
ny.---- A general ſervice to a predeceſſor, who had a charter without 
infeftment, ſuſtained to force production of all rights to the lands libel- 
led, flowing from the deſcendants of that predeceſſor. Durie, 4th Fe- 
bruary 1631, Ld. Glengerrie contra Lord Lovat. An adjudication 
led againſt an apparent heir upon his own bond, purchaſed in by the 
apparent heir, who was infeft thereon, being made the title of an im- 
probation, wherein all deeds were called for affecting the lands, granted 
by the purſuer's father, grandfather and great-grandfather ; and which 
title proceeding upon a ſpecial charge to enter heir to theſe predeceſſors, 
was contended to be equal to a general ſervice ; it was anſwered, That 
tho' an heir ſerved has intereſt to improbate deeds, which may affect 
him perſonally, he cannot quarrel a real right by infeftment, unleſs he 
produce his predeceſſor's infeftment, and his own infeftment as heir to 
him; and if ſuch a title were ſuſtained, there would be too eaſy acceſs 
of prying into charter-cheſts; the Lords would not admit of certification 
till the predeceſſor's infeftments ſhould be produced, Stair, 24th July 1673, 
Shaw contra Wat. ---He who is ſeaſed upon a precept of clare conſtat, 
intenting improbation of another man's evidents of the fame lands, will 
not compel him to produce, unleſs he ſhew ſome preceeding infeft- 
ments of the lands competent to his predeceſſors to whom he pretends 
himſelf heir. Haddington, 29th June 1610, Meldrum contra Irvines. 
In an action of improbation againſt vaſſals, in which writs were 
called for granted by the purſuer's authors, condeſcended on in the 
ſummons, the Lords found it incumbent upon the purſuer to produce 
his authors infeftments, and alſo to inſtruct a progreſs from them. 
Durie, 1ſt February 1622, Ld. Craigie contra bis vaſſals. In an 
improbation of all writs affecting the lands libelled, made to the defen- 
der's predeceſſors by the purſuer's father, grandfather, or other prede- 
ceſſor to whom he might be heir, or by his granduncle who diſponed 
the lands to his grandfather ; found, That the defender was not bound 
to 3 till the purſuer inſtructed that his granduncle was infeft, 
and had diſponed to his n ; but the ſame day was aſſigned 
oo "Sl to 
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to the purſuer to prove, and to the defender to produce. Durie, 5th 
March 1630, Earl Wigton contra Earl Caflils. ---- The purſuer cal- 
ling for all deeds affecting his lands, will not obtain certification, but a- 
gainſt deeds flowing from authors with whom he connects a progress. 
Stair, 20th January 1665, Little contra Earl Nithſdale. Forbes MS. 
11th November 1713, Murray contra Wordie. =--- A purſuer's own 


charter and ſaſine not ſuſtained to force production of any deeds grant- 


ed by his authors, till his authors rights be produced. Fountainhall, 234 


June 1680, Arbuthnot contra Earl Mariſhal. ---- All rights being cal- 


led for in the defender's perſon affecting the lands libelled, wherein 


the purſuer was infeft as proprietar, the defender refuſed to take a 


term, except to produce rights derived from thoſe with whom the pur- 


ſuer connected a progreſs; and he alledged, that the purſuer could 


have no intereſt to call for rights derived from third parties, with whom 
he had no connection either paſſive or active. The purſuer anſwered, 
That he had a plain intereſt to have his lands diſburdened of all incum- 
brances affecting the ſame, and that this intereſt could be no otherwiſe 
explicated than by calling for writs in general affecting the lands. Re- 
plied, That whatever intereſt the purſuer may have, it would be de- 
ſtructive to the lieges to allow of ſuch a general concluſion in a redu- 
ction and improbation, as affording a ready way of laying open every 
man's charter-cheſt, «For example, a creditor leading an adjudication 
may put in what lands he has a mind vrhich never belonged to his de- 
bitor ; would it be reaſonable to force the proprietars to produce their 


rights upon ſuch a ſham title? For this reaſon, the Lords have ever 
been in uſe to reſtrict ſuch general concluſions to the writs derived from 


authors and predeceſſors, with whom the purſuer connects. The 
Lords would not recede from the current practice, and therefore ſu- 


ſtained the defence, That the purſuer had no intereſt to reduce any 


rights, but thoſe flowing from his authors with whom he connected a 


progreſs. Fountainhall, 16th December 1709, Farquharſon of Inner- 


cauld contra Earl Aboyne. - 

IN a reduction and improbation of all writs concerning the lands 
libelled belonging to the purſuer, alledged granted to the defenders by 
John laſt abbot of Holy-rood-houſe, or umquhile A. B. his predeceſſor, 
or by any abbot of Holy-rood-houſe before them, it was objected, 
That certification could not be granted on the general clauſe, but only 
of ſuch writs as had proceeded from the particular abbots whoſe names 
were libelled ; the Lords ſuſtained the certification in the above gene- 
ral terms, in reſpe& that the authors were churchmen. Spotiſwood, 
(Improbation) 5th February 1624, Ld. Broughton contra the Canon- 
gate. The like was found betwixt the biſhop of Dunkeld and his 


_ vaſſals. Spotiſwood, 26:4. | 


A Rx Tou found a ſufficient active title, tho” without a ſaſine, to 


iünſiſt in an improbation of certain rights affecting the lands to which 


the purſuer was retoured, he therewith producing his predeceſſor's 
fafine, Durie, 20th March 1623, Lord Yeſter contra Earl Buc- 
eleugh. A general ſervice found a ſufficient title in an improbation of 
rights affecting the eſtate, wherein the purſuer's predeceſſor died infeft, 
tho' it would not be ſufficient, if after production the purſuer were go- 


ing on with his reaſons of reduction. Gosfard, 22d November 1671. 


Id. Rouallan contra Earl Tweddale. 
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A DisePos1TIoN without ſaſine was not ſuſtained as a title in an 
improbation of real rights affecting the lands derived from the purſuer's 
author to the defender. Durie, iſt December 1630, Ramſay contra 
- Ld, Conheath. ---- Yet a purchaſer infeft was found intitled to call for 
production of all rights granted to the defender by the purſuer's author, 
tho he did not inſtruct that his author was infeft. It was objected here, 
That if the author was not infeft, the purſuer's infeftment behoved to 
be null, as a non habente, But the anſwer was ſuſtained, That, as the 
author might inſiſt for improbation of the writs called for, alledged 


granted by himſelf, whether he was infeft or not; the ſame privilege 
was competent to the purſuer, as derivin right from him. Durie, 26th 


January 1628, Baron Achyle contra Ld. M*Clean. | 

AN appriſing with a charge without infeftment, ſuſtained as a title 
in an improbation of all rights affecting the lands, ſo far as to force pro- 
duction of the ſame. Durie, 3d December 1634, Lord Johnſton con- 


tra Johnſton. Stair, 24th June 1681, Oſwald contra Douglas, —--= 


The like, tho' the appriſing was on the purſuer's own bond, who was 


apparent heir, ſimulate and aſſigned to himſelf. Stair, 2oth January 


106 5, Little contra Earl Nithſdale. In a reduction and improba- 


tion, at the inſtance of an adjudger, of all rights affecting the eſtate, 


it was objected, That no man can inſiſt in this proceſs unleſs he be in- 
feft, or at leaſt have charged the ſuperior. The Lords ſuſtained the 


objection. Harcus, ¶ Inprobation) February 1684, Mr. Charles 

Home contra Earl of Home's vaſſals. ---- Arthur Forbes having died 

infeft in the eſtate of Balveny, an adjudication was led for the re | 
C 


heir's behoof upon his gratuitous bond, which was made the title of a 
reduction and improbation, calling for all rights affecting the ſaid eſtate; 


the Lords found the purſuer's title without infeftment, ſufficient to force 


production of all rights flowing from Arthur Forbes of Balveny, or his 
predeceſſors ; but not ſufficient without infeftment to force producti- 
on of all rights flowing from the authors of Arthur Forbes, or their 


_ predeceſſors, unleſs the purſuer ſhould firſt condeſcend upon ſuch au- 
thors, and give reaſonable evidence that they were his authors. 24th 


January 1739, Kieth of Bruxie contra Lord Bacco. 


DisCHARGESs of reverſions cannot be called for, unleſs the purſuer | 


produce the reverſions to which they relate. Haddington, 20th De- 
cember 1622, Lord Cathcart contra his vaſlals. | 

Wren lands are pretended to be thirled to a mill, the heretor has 
good intereſt to War . an improbation againſt the heretor of the mill, 
of rights and writs bearing expreſs conſtitution of the ſaid ſervitude. 
Dirleton, Stair, 8th December 1675, Ld. Arniſton contra Murray. 


A Bop for the price of lands being granted by the purchaſer, to a 


third party, payable only after the ſeller's purging all inhibitions uſed 
an him before the ſale; the Lords found, That the ſaid third party 


was intitled to purſue reduction and improbation of inhibitions obſtruct- 


ing his payment. Forbes, 29th January 1712, Ogilvie contra Earl 
Ven, | 


belonging to the defender, relating to certain lands alledged to be part 
and pertinent of the purſuer's property ; it was found, That he muſt 
inſtruc his alledgeance before the defender be obliged to take a term to 
produce, Stair, 2oth January 1669, Hay contra town of Peebles. 


A PuRsvER inſiſting for reduction and improbation of all writs 
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Stair, 17th November 1675, Murray contra Dundaſs. ---- But after- 
wards the Lords aſſigned a term to the purſuer to prove part and perti- 
nent, and the ſame term to the defender to produce, in caſe the libel 
were proved. Stair, 13th February 1680, Earl Mar contra Marquis 
of Huntly. Ss | 


Concluſion A GENERAL concluſion in an improbation, calling for all bonds, 
| _—_— * =— contracts, obligations, charters, Cc. granted to the defender by the 
1 purſuer, or his immediate predeceſſor, to whom he is ſerved heir, was 
ſuſtained without condeſcending particularly, ſince no other writs were 
called for but what were granted to the defenders themſelves perſonally, 
of which they could not be ignorant. Durie, 4th July 1627, Leſlie 
contra Leſlie. ---- In an improbation, all bonds being called for granted 
by the purſuer in favours of the defender, or whereunto he had right 
by affignation ; certification was ſuſtained hereupon, tho' both general 
and in abſence, improbation being a general remedy to fecure the 
lieges againſt any right, real or perſonal, that may be pretended a- 
gainſt them. Stair, Gosford, 3 1ſt January 1677, Gairden contra Pear- 
ſon. --—— This general clauſe was ſuſtained, craving production of 
whatever decreets obtained by any of the defenders predeceſſors, which 
might affect the lands, and eſtabliſh any right thereto in any other 
perſon, albeit it neither bore the name of the parry obtainer of the 
ſentence, nor againſt whom, before what judge, or for what cauſe the 
decreets were. Durie, 5th March 1630, Earl Wigton contra Earl 
Caſſils. In a reduction and improbation, the Lords refuſed to ſu- 
ſtain an incident where no particular writ was called for, referring only 
to the ſummons which was general. Hope, (Incident) 6th Decem- 
ber 1616, Duncanſon contra Pitcairn. In a reduction and impro- 
bation of _ affecting the purſuer's lands, found, That the perſons 
by whom the writs called for were firſt granted ſhould be condeſcend- 
ed on in the libel, and that it was not enough to libel in general, that 
theſe were granted by ſome of the purſuer's predeceſſors to ſome of 
the defender's predeceſſors and authors. Harcus, (TImprobation) 
November 1687, Earl of Airly contra Ld. Pitlurg. ---- The Lords 
found, That in an improbation the defender cannot be obliged to pro- 
duce any writs but ſuch as are ſpecially called for, and that no certi- 
fication can paſs on the general clauſe of the libel in improbations, of 
all writs, &c. and that there was no diſparity whether the king or a 
ſubject were x Fountainhall, 19th January 1698, king's advo- 
cate and his factor contra Marquis of Montroſe. ---- In a reduction and 
improbation at the inſtance of an heritor of land, againſt the heritor of 
a mill, to which mill his lands were pretended to be aſtricted; thje 
Lords refuſed to ſuſtain this general concluſion, that the defender ſhould 
1 | produce all writs which might import FIN in reſpect there might be 
W f writs importing thirlage conſequentially, of which the defender was not 
| obliged to know what the import might be; and it were hard, that, up- 
| on pretence of ſuch an intereſt, the defender ſhould make his charter- 
| cheſt patent to the purſuer: And the purſuer had a remedy, if he appre- 
| hended that the defender might trouble him, upon the pretence of writs 
which might import confequentially thirlage, vz. he might force him to 
produce the fame, by intenting a negatory action and declarator of free- 
dom. Dirleton, Stair, * 8th December 1675, Ld. Arniſton contra 
Murray. . 
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FounD, That certification in an improbation cannot be granted, 
unleſs the concluſion of the ſummons, before the reaſons, expreſly bear 1 
concluſion of improbation, altho there be a reaſon of improbation con- leſs improda- 
tained in the faid ſummons. Hope, (Tmprobation) 1 5th January 1624, fl as 
Hamilton contra Matthiſon, ---- But certification was ſuſtained upon 
a concluſion of improbation, without mention of any reaſon why the 
writ ſhould be improven. Hope, ( Inprobation) 15th February 1627, 


Farl Kinghorn contra Grange. 


A DEcREET of certification was found null againſt a party, tho“ 4s lik 
N | a þ <p certification of 
marked as compearing, becauſe there was nothing libelled requiring him falſchood for 
to produce his writs under certification. Stair, 23d June 1680, Earl not produ- 
of Queenſberry contra Earl of Annandale. - , NO” 


Os The ſtile of 


A Dx of certification, declaring the writs void and null, i eee 
i , 2 5 5 3 a certification 
2 no more but a certification in a ſimple reduction, tho impro- in an improba- 


ation be libelled as well as reduction. Fountainhall, 19th January tion. 

1694, Hill contra Gardner. ----- It was objected againſt a decreet of 

certification following upon an action of reduction and improbation, 

Imo. That there is no reaſon of reduction contained in the decreet, or 

ſo much as libelled. 249. The decerniture reduces, reſcinds and an- 

nuls, &c. but wants the additional words neceſſary in an improbation, 

. viz. and improves ; the Lords found the certification to be only a 
certification in a common reduction, in reſpect it bore not the word 

Improves. 24th July 1733, Garden of Bellamore contra Earl of Aboyne. 


A Parry purſuing a transferring of an old proceſs againſt another, who muſt 
for eſtabliſhing a debt againſt him as heir ſerved and retoured to one of Erisy the 
his predeceſſor's ; and the defender in the transference, having raiſed an? nen! 
improbation of that old proceſs and grounds thereof, and particularly 
of that retour, which he quarrelled as falſe and feigned ; the Lords 
found, That the defender in this improbation ought to produce the ſaid 
retour, altho' he alledged, That it was the purſuer's evident, fo that he 
was not bound to produce it nor the grounds thereof. Newbyth, 16th 


December 1665, Home contra Earl of Home. 


| In a reduction and improbation a third term was granted for pro- What terms 
duction, albeit there was but a writ or two called for nominatim. Stair, 22d — he 
January 1662, Hepburn contra Hepburn. See act 16. parl. 1672. H 5. 
Ax exception being made againſt an action of improbation, That the Defender 
purſuer was decerned by a decreet arbitral to ratify the infeftment con- mutt 2 


traverted; the exception was repelled againſt the production. Had- defences, 
dington, 25th February 1607, Calderwood contra Fa E Sy 


CERTIFICATION was granted againſt retours, altho* they may be 71, what ca- 
had in the chancery, which 1s a publick regiſter, becauſe certification —— ſu- 
can be granted againſt any infeftment if not produced, altho it may be Ns 
had in the regiſter of the director of the chancery, much more againſt ion? | 
retours. Durie, Spotiſwood, ¶ Inprobation) 29th February 1628, 

Earl of Nithſdale contra Ld. Weſtraw. ----- Certification was refuſed 
to be granted againſt retours or ſervices before the year 1 544 (at which 
time the regiſters were burnt by the Engliſh) 7. e. all retours and ſer- 


Certification 


As likewiſe | 
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vices, which the defender will make faith are not in his own hands. 
Durie, Spotiſwood, Bid. —-Charters under the great ſeal, retours, &c. 
being called for, it was found not ſufficient to bar certification, That 
the defender offered to condeſcend they were in publica cuſtodia; be- 
cauſe it is not incumbent on the purſuer to ſearch the records, and to 
fatisfy the production by producing extracts, &c. Durie, 2oth March 
1633, the king's majeſty contra Earl of Strathern. ----- — It is other- 
wiſe with regard to writs regiſtred in the court of ſeſſion, in which caſe 
a condeſcendence of the dates of regiſtration is ſufficient, becauſe that 
is faying, The writs called for, are already in the hands of the clerks 
of court, which of courſe muſt ſatisfy the production. Stair, 2oth 
January 1665, Little contra Earl Nithidale. ------- In a reduction and 
improbation of a decreet, recovered before the court of ſeſſion, the 
defender muſt produce the warrants, and it is not ſufficient to ſay, 
That they are in publick cuſtody. Fountainhall, 7th July 1702, 
Home of Renton contra Sir Patrick Home. -- In a reduction and 
improbation, it is ſufficient to ſtop certification of the writs called for, to 
alledge, That they are in publica cuftodia, and to condeſcend upon the 
dates of the regiſtration ; but where the defender took terms to pro- 
duce, and the terms were run, the Lords refuſed to ſuſtain this conde- 
ſcendence, but they allowed the defender ten days to ſearch the regi- 
ſters, and to produce the clerk-regiſter's atteſtation, that the writs were 
regiſtred; in which caſe, the Lords would give warrant to the clerk- 
regiſter to produce the principals. Stair, Fountainhall, 11th January 
1681, Monro contra Gordon. A defender in an improbation, ha- 
ving given in a condeſcendence of writs in publica cuſtodia, after extra- 
ing the act for the firſt term, before extracting an act for the ſecond ; 
the Lords allowed it to be received to ſtop certification. Forbes MS. 
24th November 1713, Earl Leven contra Morifon.--In a queſtion, if an 
extraneous donatary to an eſcheat on a horning and denounciation, not 
at his own, but another man's inſtance, be obliged for ſatisfying the pro- 
duction in an improbation againſt the principal horning, 65 4 
the ſaid Tana. or if an extract be ſufficient? for if he be creditor and 
donatary on his own horning, then he is bound to produce it; the 
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Lords found this extraneous donatary not bound to produce the princi- 

pal, but that the extract ſatisfied the production, as had been formerly 
often decided. Fountainhall, 2oth January 1686, Baillie contra Dun- 

bar and Douglaſs. -—— The extract of an inhibition with the principal 

executions, found to ſatisfy the production in an improbation, notwith- 

ſtanding the act of parl. 158 1, Chap. 119, which requires the principal to 

be produced. Hope and Spotiſwood, ( Improbation) 2 1ſt March 1632, 
= 5 Lord Erſkine contra Lady Renton. And again, Hope, ( Tmpro} - 
14 Zion) Dundaſs contra Holburn. The like, with regard to an inter- 
# | diction, Hope, ¶ Interdiction) March 1613, Douglaſs contra Cran- 

| | ſton. In an improbation of a regiſtred writ, the Lords found, 

| That the defender is not 5 to produce the principal, if it was 

| he, regiſtred before intenting of the cauſe, but otherwiſe, if after. Au- 

| cChinleck, (Improbation) 18th July 1628, Ker contra Scot. --- Certi- 

| li fication was refuſed for not production of a principal bond, an extract 

| | having been produced, becauſe it was regiſtred in the regiſters of ſeſ- 

ö ſiion, and the principal was loſt by the diſorder of the times. Dirle- 

ton, 16th, Stair, 20th November 1666, Blackwood contra Purves.— 

Production of extracts out of the books of ſeſſion ſtops certification, 
but not extracts of inferior courts, becauſe the peril of the loſs of a writ 
OE + reegiſttred 
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regiſtred in an inferior court, lies upon the creditor. This was found, 


in reſpect of a conſtant cuſtom alwiſe obſerved. Stair, 14th January 


1674, Thoirs contra Ld. of Tolquhoun. Gosford, 17th December 1668, 
Bayne contra Balfour. Gosford, 15th June 1671, Hay contra Jamieſon. 
Dirleton, zoth June 1675, Dunmuir contra Lutfoot.—In a reduction 
and improbation a certification paſſes contra non producta, upon the 
_ preſumption of falſhood, inferred from not production: But certifica- 
tion being craved againſt a bond regiſtred in an inferior court, it was 


found ſufficient to take off the preſumptive falſhood thereof for not pro- 


duction, that it had been homologated by the debitor, and that it was 


proved to be truly book d and regiſtred, and loſt without the creditor's 
fault, and diligence done thereupon in the debitor's lifetime ; and there- 
fore certification was denied againſt the bond, the extract whereof was 
produced. Stair, Dirleton, 2d January 1675, Thoirs contra Ld. of 
Tolquhoun. See Stair, 15th July 1675, Fumartoun contra Lutfoot. 
= The Lords upon a bill found this defence relevant to ſtop certifica- 
tion in an improbation of a bond, viz. That the defender produced an 
extract of the bond out of the books of ſeſſion, it being regiſtred in 
thoſe times when the 2 were given back, and that the princi- 
pal of the bond in queſtion was thereafter ſeen and made uſe of at divers 
communings, and produced in a proceſs before the ſheriff- court of the 


ſhire. Fountainhall, roth July 1678, Ballendalloch contra Dalvey.—— The 


Lords ſuſtained an extract to ſatisfy the production in an improbation, 
where it was proved, That the regiſter and warrants of that year were 
loſt ; and this altho' it was an interdiction, and its executions whereof the 


pre get the 38 back. Fountainhall, 13th February 1679, 
0 iage 


Gordon contra Forbes. -- An extract of a contract of marriage 
regiſtred in the publick regiſter in anno 1633, ſuſtained to ſatisfy the 


production in a reduction and improbation, tho? after ſearch it could 


not be found in the regiſter, and the warrants of theſe years were not 
loſt; but marriage having followed, and ſo notour, the defender was 
not put to prove the tenor. Harcus, ¶ Inprobation and Reduction) 
<1 February 1682. contra — 
In an improbation of a diſpoſition, which was dated in the 1662, and 

regiſtred thereafter, ſearch being made (in order to ſatisfy the produ- 


ction) for the principal _— e warrants in the lower parliament- 


| houſe, and no veſtige of it being found, either in the minute-book, 
regiſter, or other record; the Lord Regiſter alſo giving a declaration, 
that after a moſt diligent ſearch it could not be found ; whereupon the 
purſuer craving certification, and the defender, to ſtop it, producing 
the extract, dated in the 1663, under the then Lord Regiſter's hand : 

The Lords having balanced the great inconveniencies and dangers on 
both ſides, thought not fit to give a general decifion on the point; 
only, in this ſpecial caſe, they granted certification, no veſtige of 

the writ appearing, and becauſe the defender could eaſily prove the 
tenor, there being a ſaſine and divers other adminicles. Fountainhall, 
Dalrymple, 28th December 1704, Wilſon contra Lord Saline. 
A creditor upon an incumbered eſtate, for a ſum far exceeding half its 


value, purſuing reduction and improbation againſt all the other credi- 


tors; and the queſtion being, How far they were obliged to produce 
warrants and par writs, and how far extracts could fatisfy the 


production? T 


* . 


3% and 


e Lords conſidering the inconveniencies on both ſides, 


450 | Improbation. 
and what had been the conſtant form in this caſe, determined as fol- 
lows, viz. That if they be writs regiſtred in the books of ſeffion, 
a condeſcendence on the dates of their regiſtration is ſufficient to bur- 
den the purſuer with the ſearch, but that it is otherwiſe in writs regi- 
ſtred in inferior courts ; therefore the Lords, in the preſent caſe, found, 
That certification ought to paſs againſt the laſt, if not produced ; but, 
in regard of the importance of the affair, and greatneſs of the danger, 
they gave the defender a diligence to cite the clerks for recovery of 
theſe principals ; and becauſe they were diſperfed through fo many 
judicatories, they aſſigned a long day to fearch them out. Fountain- 
hall, 2oth June 1706, Strachan contra creditors of Edzel. 


A condeſcen- CERTIFICATION in an improbation at the inſtance of an heir 


dence thatthe ſeryed cum beneficto, againſt ſome bonds of proviſion granted by the 
lor arc in a defunct to a wife and children of a ſecond marriage, was refuſed to 
private hand, be ſtopped, upon this ground, That the writs called for were in the 
nor {utkcient. - hands of the ſaid defunct's writer. Forbes, 22d November 1705, 
Ayton of that Itk contra Lady Ayton. | . 


Tranſumpts, Tun purſuer of an improbation craving certification againſt the writs 
if ſufficienr to called for, notwithſtanding of a tranſumpt of them produced; it was 


Pop certifica- alledged for the defender, That tranſumpts proceeding upon ſummons 
and citation of parties, and not by inftrument, are ſufficient to ſatisfy 
the production in improbations ; for many of the ſecurities of this 
Kingdom are but tranſumpts, the principal writs being lodged with the 
party having the greateſt intereſt: And in this cafe the parties were cited 
to hear the bond tranfumed, becauſe the principals were to be ſent to 
Virginia to purſue the debitors there; and being accordingly ſent, as 
appears from attornies letters, they cannot be got, now that he is 
dead. Anfwered for the purſuer, That tranſumpts, upon compearance 
of the parties, may indeed have the fame faith with the principal writs; 
but here there was not only no compearance, (which makes the tran- 
fumpt no better than an extract) but the debitor was out of the king- 
dom. Again, the ftile of decreets of tranſumpts bear, that they are to 
have the effect of principals, except in the caſe of improbation. Re- 
plied, This tranſumpt would be ſufficient for proving the tenor, and 
the exception of improbation in decreets of tranfumpt is but exuberant 
ſtile. The Lords ſuſtained the tranſumpt to ſtop certification. Har- 
eus, (Improbation and Reduction) 20th June 1688, Thomas Laurie 
contra Mary Auſtin, - 5 


No certifca- IN an improbation purſued by the biſhop of St. Andrews, againſt a 
tion contra non number of his vaſſals and ſubvaffals, the Lords would give no certification 


here the Againſt the fubvaffals, until the production of the vaffals ſhould be firſt 


defender pro- diſcuſs d; becauſe their ſatisfying the production takes away the biſhop's | 


3 — intereft againſt the fabvaffals. Haddington, 4th June 1611. ---- It was 


ſuſtained, That the defender had produced ſufficient to exclude the pur- 
ſuer, and that till his rights . were diſcuſs d and taken away, 
there could be no certification contra non producta. Stair, 20th De- 
cember 1662, Dunbar contra his vaſſals. In an improbation at the 
inſtance of a ſupetior againſt feu-vaſſals, the Lords found, That one of 
them having produced a more eminent progreſs, which he alledged 


| would 


— * 


Improbation. 
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would exclude the purſuer, no certification could be granted contra non 
producta, the defender not being obliged to ſhow any other writs until 


theſe which were produced ſhould be diſcuſsd. Dirleton, 5th De- 


cember 1667, Earl Lauderdale contra vaflals of Muſſelburgh. In 
the ſame cauſe, the Lords found, That the defenders were not obliged 
to declare, that they would uſe no other writs than thoſe which were 

roduced; which, nevertheleſs, might put the purſuer to a new procefs 
of improbation. Dirleton, 15. In a reduction and improbation 


of land-rights, 'tis a good defence, That the defender has a preferable 


title to the ſubject excluſive of the purſuer's right; confequently that 


dhe purſuer has no intereſt to inſiſt in the proceſs, and the defender 


will be allowed a term to prove his defence in the ordianary way: But 


after a term is taken to produce, and an act extracted, which is virtual- 


ly an acknowledgment of the purſuer's title, an offer to exclude, or to 
ſhew that the purſuer has no intereſt by production of a preferable right, 
ought not regularly to be received, being competent and omitted ; yet 


even in this cafe, an offer to exclude will be admitted of, provided it 
be inſtantly inſtructed : For this reaſon, after a term is taken to pro- 
duce, the defender offering to exclude the purſuer by production of a 


habile title, and offering to prove a forty years poſſeſſion, the Lords 
will not admit of the proof in this ſtate of the proceſs, but will reſerve 
the ſame until diſcuſſing of the reaſons of reduction. 18th January 
1740, Lamont contra Lamont. Forbes, 25th January, Foun- 
tainhall, 3d February 1709, Farquharfon contra Frafer. 29th Janu- 
ary 1735, Ainſlie contra Watſon. Stair, Gosfords, roth January 
1672, Earl Queenſberry contra M Gauchin. In a reduction and 
improbation, the terms being run, writs produced, and certification 
craved contra non producta, the defender alledged no certification, 


having produced ſufficiently to exclude the purfuer's title; which 
the Lords ſuſtained, the defender proponing the fame peremptorie; fo 


that if the purſuer ſhould improve theſe writs, there could be no 
further terms for the defender to produce other writs. Stair, 23d 
January 1673, Bannantine contra Rome. . Found, That the de- 

fender's father's infeftment being anterior to the purfuer's infeftment, 
did exclude certification, tho” the defender did not inſtru himfelf 
heir to his father; it being the common ſtile of reductions: and im- 
probations, to call for production of all rights made to the defender 
and his predeceſſors, to whom he may ſucceed jure ſanguinis. Stair, 
13th July 1680, Ld. of Strowan contra Marquis of Athoſe. ---- Aﬀer 
the defender has made a production ſufficient to exclude the purfuer's, 


the purſuer is at liberty to produce older titles cam proceſſu, upon which 


he may crave certification, unleſs again excluded by a new production. 
Durie, Haddington, 26th February 1622, Earl of Kinghorn contre 
Ld. Inchſtuir. If the defender produce preferable rights, and offer 
to exclude the purſuer, this will ſtop certification, or taking of a term 
to produce; but if he fail in this, and the purſuer be found prefe- 


rable, he will not be allowed a ſecond offer to exclude upon a further 


production, but he muſt either take a term, or allow certification to 
paſs, Fountainhall, 7th February 1696, Bain of Tulloch contra Gor- 
don of Gordonſton. Stair, 7th December 1667, Earl of Lauderdale 
contra Major Biggar. 1. 5 | 5 
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Improbation 
Certification Ty general improbations, the Lords found, That no certification can 


refuſed be granted againſt any writs anterior to confirmations, original infeft- 


the bp 
— or ments, or precepts of clare conſtat, granted by the purſuer himſelf, or 


——— his predeceſſors to whom he may ſucceed jure ſanguinis, or yet granted 
the writs cal- by any of his authors, to whom he is ſingular ſucceſſor, for in this 


led for. caſe, the Lords put no difference betwixt a ſingular ſucceſſor and heir 


of blood. Spotiſwood, ( Improbation) 13th June 1627, Hamilton 
contra tenants of Bargeny. ---- In an improbation againſt vaſſals, the 
Lords refuſed certification _ any writs not produced, the vaſ- 
fals always ſhowing three ſaſines and three precepts from the ſuperior 
and his predeceſſors, together with the original Se, unleſs the ſu- 
perior would offer to improve ſome of the precepts produced. As 
alſo they found, That the ſaſine on the original charter could not be 
decerned to make no faith for not production, nor even in caſe the 
fame were produced could the ſuperior be heard to improve it ; be- 
_ cauſe, by giving the precept of clare conſtat, he had admitted, that 
the vaſſal was infeft and ſeaſed in the lands. Hope, (Inprobation) 
February 1610, Lord Sanquhair contra his vaſſals. The 
heirs of the granter of a bond, having in his lifetime ratified the ſame; 
the Lords found, That they could not thereafter improve it in reſpect | 
of their ratification, unleſs they would improve the ratification firſt. 
Spotiſwood, ( Improbation) 24th March 1635, Lady Benholm con- 
tra the Laird's heirs. ------- Certification againſt a principal right was 
refuſed, in reſpect the defender was deſired by a letter from the purſuer 
to purchaſe the ſame. Forbes, 28th January 1708, Glendinning con- 
tra Irvine.----Certification was granted againſt a procuratory of reſigna- 
tion, at the inſtance of the granter's heir, tho' the granter had acknow- 
ledged and homologated the ſame in after-deeds ; becauſe this only 
proves the exiſtence of the procuratory, but not the contents ; and there 
might have been limitations or other clauſes in favours of the granter 
and his heirs, which they were entitled to ſee; and the only method 

| known in our law to force production, is, a certification of being held 
as falſe and forged if not produced. It was pled for the defender, That a 

. decreet of certification is founded upon a preſumption of falſhood arifing 
from their refuſing to produce; and that, in this caſe, the preſumption 
was ſufficiently taken off by the acts of homologation. It was pled 
for the purſuer, That certification is not built upon any preſumption 
of forgery, the contrary of which is frequently aknowledged in the 


purſuer's own libel, being inconſiſtent with ſeveral other reaſons of 


reduction commonly libelled ; that our law appoints writs to be pro- 
duced to every one who can ſhow he has an intereſt in the produ- 
ction; and it appoints the production to be under the penalty or certi- 
fication of being held as falſe or feigned ; this is not decerning them 
' falſe or feigned, but only that they ſhall be of no faith in judgment, 
more than if they were falſe or feigned. 23d July 1735, Marquis of 
Annandale contra Lord Hope. - 5 „ 5 


Ifthede- A DEFENDER, in a reduction, containing improbation, producing 


fender may the writs called for, and declaring, That he produced the ſame for ſa- 


produce *© ſatisfying the action fo far as concerned improbation ; but that he 


op certifica- p | Pig . 
tion in theim- would be abſent as to the reduction, and was content that certifica- 


N tion in abſence ſhould be granted thereupon, which he contended 


— Hugg he might do, they being actions of diſtinct natures ; the Lords found, 


That 


Improbation. 
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That either he ſhould compear and ſatisfy the production in the whole 
cauſe, or elſe that he ſhould be abſent in 7otum ; and refuſed to ſuffer 
him to divide his compearance and production. Durie, 29th June 
1626, Lord Kildrimmie contra . ---= The like, Hadding- 
ton, 21ſt June 1605, Wardlaw contra Curriehill, 


THERE being a conteſt for precedency among noblemen, the Lords Improbationi 
found, That none of them could purſue an improbation of the other's not ſuſtained 


againſt titles 


titles, and therefore ordained the purſuer to inſiſt in his declarator of of honour. 
precedency, as being the only way allowed by parliament ; becauſe it : 
was not to be imagined, that any nobleman, by keeping up of his 

writs, would ſuffer his precedency to be taken from him by a decreet 

of declarator, and that it might be of dangerous conſequence to force 

them to produce all their ancient infeftments of lands, which might 

bear the erection and title of honour and dignity, wherein the purſuer 

could pretend no intereſt, ſeeing thereby the rights of their lands and 
inheritances might be drawn in queſtion, Gosford, 16th January 

1672, Earl of Sutherland contra Earl of Errol. | 


FounD, That in improbations purſued by liferenters the certifica- Certification -— 


tion muſt be reſtricted to the purſuer's intereſt, i. e. altho' the writs has no effect 


further than t 


called for be decerned to make no faith in that proces, it is only meant ſupport che 
in ſo far as may prejudge the liferenter, but will not be at all benefi- purſuer's in- 
cial to the heretor. Durie, Spotiſwood, (Jmprobation) 13th February © 
1627, Lady Borthwick contra Hay. | 


Tun Lords found a decreet of certification irreducible, altho pro- Grounds fot 


reponing a- 


nounced for not compearance, and now craved- to be reduced within ag ge- 


no more than half a year after it was pronounced, and no adminicle of creer of certi- 


improbation was taken out of the way in the mean time. Hope, ( In- fication. 

probation) ult. January 1622, Auchintire contra Bruce. Papers 
being called for in an improbation, and certification granted againſt 
them for not production, they were nevertheleſs three or four years 
thereafter received, becauſe the certification was neither booked nor 
extracted, & ſic res erat adbuc integra. Spotiſwood, ( Improbation) 
15th January 1629, Earl Galloway contra Ld. Rollwood: ---- The 
Lords refuſed to repone a party againſt a certification in an improba- 
tion, altho' the certification was granted in winter, when the defender, 
being an aged woman, and attending one of her children that was di- 
ſtrated, could not come in the time of a ſtorm, and within five or 
ſix days after the certification was granted ſhe came and produced the 
writ ; beſides, that ſhe was vgſtita viro, and therefore had neither 
velle nor nolle : Yet here their Lordſhips found out an expedient (tho- 
they reduced the writ upon certification) wherein both parties acqui- 
eſced. Dirleton, 14th June 1667, Forbes contra Blair. The like 
obſerved by this ſame author. 28th January 1675, Hay contra Ja- 
mieſon and Alexander, ---- A party reponed againſt a decreet of certi- 
fication, Stair, 26th June 1673, Murray contra Murray. A de- 
fender was reponed againſt a decreet of certification, his advocate being 
upon death-bed at the time of pronouncing thereof. Stair, 17th Fe- 
bruary 1675, Bannantine contra creditors of Rome. A party re- 
poned againſt certification de recenti, having been out of the country 
when pronounced. Stair, 1 5th November 1678, Edmonſton contra 

| | 5 83 | Edmon- | 
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Edmonſton. ---- Certification being obtained in a reduction and impro—- 
bation of a bond, and the creditor offering to prove by the debitor's 

oath that he truly granted that bond, and fo : not obtrude its falſe- 
hood; the Lords ſuſtained the alledgeance, if he refuſed to depone upon 
the truth of the bond, becauſe praſumptio & fietio cedere debent veri- 
tati. Fountainhall, 24th December 1695, M*Kenzie contra Boyd. 
An appriſing having been produced by the defender in a reduction 
and improbation, certification was pronounced againſt the bond which 
was the ground of the appriſing ; but was ſtop'd from time to time 
upon new applications, for the {pace ofa year, and at laſt was extract- 
ed, 17th February 1698. The bond was found regiſtred in the books 
of ſeſſion, and the extract thereof was offered upon the 23d of the 
fame month, with a bill, craving to be reponed againſt the certifica- 


tion. The Lords found, That the certification being fairly and regu- 


larly extracted, could not be recalled, tho' the writs were recently of- 
fered to be produced. Dalrymple, 5th January 1699, Glendining 
contra Gordon of Kirkconel. ---- In an improbation the defender's 
writs not being produced, through the neglect of his agent, and the 
hurry of buſineſs in the end of a ſeſſion, and therefore certification be- 
ing pronounced 22d July, and extracted the 8th Auguſt, and he ap- 


plying by a ſummary bill at the down-ſitting of the winter ſeſſion ; the 


Lords, after long debating among themſelves, by a ſcrimp plurality re- 


poned him againſt the certification, he paying the purſuer every farthing 
of the expence he ſhould give up upon oath, and what further he 
had put him to by anſwering this bill, and debating inſtanter in cauſa, 
without putting him to any more delay, Fountainhall, Forbes, 4th 


* 


November 1709, Murray contra Wood. 


Summar in- IN a reduction and improbation there appearing ſome grounds of 


carceration 
upon ſulpicion 
of forgery, 


ſuſpicion againſt the writs produced; upon application of the purſuer, 
the producer was ordained to be kept cloſe priſoner in the tolhooth 
until the event of the proof. Stair, 26th July 1661, Ld. Lamerton 
contra Earl of Leven. 8 | FE, 


Abiding by. ALTHO' in improbations the uſer of writs, queſtioned as falſe, ought 


to compear, and abide by the fame, a commiſſion was granted to take 
the defender's declaration, that he did abide by, in regard he was a 
very old man. Dirleton, 14th December 1676, | contra 

| — An arreſtment being executed againſt ten perſons, 
and all the executions put in one paper, and the arreſter, in a compe- 
tition, being preferred as to the ſums in the hands of one of them not 


having inſiſted againſt the reſt ; another creditor offering to improve the 


execution, and the uſer offering to abide by that part thereof that con- 
cerned him to whoſe debt he was preferred, and the other craving, 
that he ſhould abide by the whole execution, becauſe (like a retour) 
if any part were improven, the whole muſt fall; the Lords neverthe- 


leſs found him not liable to abide by the execution any further than 


he had made uſe of it, which was only againſt one perſon, without 
prejudice of the other party's forcing him to abide by its verity ſimpli- 
citer, when he ſhould inſiſt againſt the reſt contained in that execution. 


 Fountainhall, roth December 170g, Rae contra Weir. —-The Lords 


refuſed to allow the defender in an improbation, to abide by the writ 
quarrelled, with this quality, . As a true writand deed, except as to the 
7 5 Ne 1 „ uriter's 
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Irvine. In a competition for mails and duties betwixt two adjudgers, the 


one having offered to improve a diſcharge, bearing to be granted by him 


to the common debitor, produced by the other adjudger for proving 
that his competitor had adjudged for a debt that was ſatisfied, and the 

roducer of the diſcharge having ſuffered the term to be circumduced 
againſt him for not abiding by it; the Lords admitted the common de- 
bitor for his intereſt in the proceſs, and allowed him to abide by the 
verity of the ſaid diſcharge. Forbes, 25th June 1708, Coupland con- 
tra Carruthers. --- In a reduction and improbation of a diſpoſition grant- 
ed by a huſband to his wife, the wife offering to abide by the ſame 
qualiſicate, That ſhe truly received this diſpoſition as it now ſtands from 
her husband; the Lords refuſed to admit the quality; for tho' qualities 
are allowed to be adjected by heirs or ſingular ſucceſſors, never by per- 
ſons who immediately receive the writs queſtioned, which would en- 
courage forgery. Stair, Dirleton, Gosford, 16th June 1675, Lady 

Logie contra Meldrum. ---- In an improbation, the party offering to 


abide qualiſicate, that the bonds were truly delivered to him, and offer- 
ing alſo to depone, That he knew nothing of the forgery ; this was re- 


fuſed by the Lords. Fountainhall, 6th July 1680, repreſentatives of 
of the Biſhop of Galloway contra Johnſton. ------- At the ſame time 
the Lords ordained a tutor to abide by a diſcharge produced /implici- 
fer. Fountainhall, eodem die, Aitchefon and Harvie contra Dr. 


Keith's children. ------- Offering to abide by a writ with this quality; | 


That he found it among his —— the Lords, pro hac vi- 
ce, allowed this, he proving the ſaid quality, wherein if he failed, 


they declared they would puniſh him as a forger, at leaſt as an acceſ- 


ſory; but with regard of the difficulty of the 3 they declared 


they would conſider that at adviſing. Fountainhall, 3d January 1679, 


Grant contra Grant.---A defender craving to abide by a bond qualiſicate, 
vg. That it being granted to his father, he received it from his tu- 
tors and curators ; this was not allowed him, but after the bond was 
improven and found to be forged, the Lords allowed him to clear him- 
ſelf; and to inſtruct that he got the writ from his tutors and curators; 
Stair, 14th July 1680, Gray contra Robertſon. A diſpoſition grant- 
ed to a woman's father, being quarrelled in an improbation, and ſhe 
craving not to be bound to abide by it ſimply, becauſe granted before 
ſhe was born, and made uſe of by her father in his lifetime, and not 
then quarelled as falſe ; yet the Lords decerned the party to abide ſim- 
ply. Fountainhall, 24th January 1700, Fleeming contra Niſbet. ---- 
The uſer of a meſſenger's execution offered to be improved as falſe, 
was by the Lords ordained to abide by the fame ſub periculo falfi, and 
was not ſuffered to abide by it with this quality; That he found itly- 
ing in a proceſs among his father's writs; altho he was an infant at the 
date of the execution, and the perſon who now quarrelled it; tho com- 
pearing in the proceſs where it was produced, never objected againſt it 
in the father's lifetime : But the Lords allowed him to proteſt at his a- 
biding by, upon any quality he thought fit. Forbes, 3oth July 1713, 


Blair contra M Dowal. - An heretor offering to abide by a diſcharge 


of ſtipend bythe miniſter, with this quality, vi. That the payment being 
made = the tenant, who took the diſcharge in the maſter's name, he 
did abide by it as a writ truly delivered by the tenant; the Lords refu- 


ſed to ſuſtain the quality, unleſs 9 heretor would produce the tenant 
1 ä | 


te writer's deſignation. ** Forbes, 1ſt February 1706, Maxwell contra 


te 


> | 

; 

o 
"I 
. 

* 
5 
1 

4 
br 
£1 
** 
5 
: 
2 
o ; 
4 
v5 

4 
"£1 
* 

77 
f 
* 

IE 

1 

: 
13 

＋ 

5 
1 


 Improbation. 


to abide by the ſame as truly ſubſcribed and unvitiated. Dirleton, 3zd 
July 1675, - contra _.---- A defender offering to abide by 
his executions qualificate, as having ſo received them from the meſ- 
ſenger and nottary, the Lords ordained the defender to abide by the 
writ as true, and ſuffered him to add proteſtation as to his being free of 
any forgery, and that he received the writs from the nottary and meſ- 
ſenger as true; and that he might inſtruct his proteſtation by producing 
the nottary or meſſenger to own the writs. as true and ſigned by them; 
or by ſuch other evidences as he thought fit. Stair, 24th December 1679, 
Combline contra Corbie. ---- The execution of a ſummons being chal- 
lenged as forged, and the uſer offering to abide by it qualiſicate, that he 
truly received it ſo from the meſſenger ; the Lords ordained him to a- 
bide by it ſimply, but allowed him to proteſt, that he ſhould be no 
. further liable than ſo far as his acceſſion ſhould be proved, and declared, 
That at adviſing they would conſider how far his proteſtation would li- 
berate him of the hazard of falſhood as an uſer. Fountainhall, 27th 
January 1697, Stewart contra Ld. of Lamont. ----- Defenders in an 
action having proponed improbation of the execution of the ſummons, 
and conſigned L. 40, the Lords found the purſuer not obliged to abide 
by the execution ſub periculo falſi, in reſpect the meſſenger at the bar 
abode by his own execution. Forbes, 2 iſt November 1712, M*Ken- 
zie contra inhabitants of Burntiſland. ----- A bond of atteſtation of a 
cautioner in a ſuſpenſion, being offered to be improved as falſe, the 
Lords found, That the uſer could only be bound to abide by it ali f- 
cate, viz. That it was truly ſo delivered to him by the clerk of the bills 
and his ſervants. Fountainhall, 12th December 1683, contra 
„nee, March 1684, Nicol contra Newlands. ---- A 
party, uſer of a writ, challenged in a reduction and improbation, but 
which writ was not produced by himſelf, was admitted to abide there- 
by gualificate, viz, That he made uſe of it as believing it a true deed, 
and that he was not acceſſory to any falſhood or forgery thereof. Stair, 
24th July 1661, Ld. Lammerton contra Earl of Leven. ----- In a 
charge at the aſſignies inſtance upon a bond, the debitor ſuſpended and 
raiſed improbation, inſiſting, That the afligney might abide by the 
bond; the aſſigney declared, That he would abide by it as being deli- 
vered to him as a true deed, without any knowledge of his to the con- 
trary, and offered to produce the cedent ; the Lords found the aſſigney 
was obliged no further than what was offered, and it being alledged, 
That the cedent was a bankrupt and had a bonorum, they found, That 
£ | he ſhould enact himſelf to compear judicially, whenſoever any part of 
1 the improbation ſhould be referred to his oath, which confeſt might in- 
= fer the falſhood of the writ; and if in that caſe he appeared not, that 
—_ the bond ſhould be improved, not only to him, but to the aſſigney, in- 
| ferring no hazard to the aſſigney as to the criminal part if not acceſſory. 
4 Stair, Dirleton, 3d January 1666, Graham contra Brian. An ex- 
ception of improbation being propounded againſt a writ, and thereaf- 
ter the purſuer being defired to abide by it, and he declaring, That he 
had gotten it as a true evident, and condeſcended upon the way he had 
— it; but it being alledged, that he ought to be poſitive, whether 
e would abide by it or not; the Lords declared, That after proba- 
tion they would conſider how far his uſing and abiding by the writ 
ſhould affect him, and whether he was in bona fide to uſe the ſame. 
Dirleton, 2 1ſt January 1668, Home contra Telfer. The like. Du- 


rie, 
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Improbation. 


rie, ↄth February 163 5, Ker contra Forſyth. The defender in an 
improbation of an aſſignation transferred in his favours, having offered 


to abide by the ſame, as given to him for an onerous cauſe, and as a 


true deed for any thing he knew; the Lords ordained his immediat 
cedent to abide by the ſame ſimply, and ſuffered him to abide by the 
ſame with the foreſaid quality, but reſerved to themſelves at the ad- 
viſing of the cauſe to conſider what the faid qualification might im- 
port in behalf of the uſer. Dirleton, 22d November 1676, Paterſon 
contra M*Kenzie. --- The defender was allowed to adject this uality, 
to his abiding by the truth of the bond challenged as falſe, that he re- 
ceived it blank in the creditor's name for onerous cauſes, but faw it 
not ſubſcribed ; but the Lords declared, That at adviſing the articles 
of falſhood, they would conſider if the quality was pertinent to aſſoilzie 
him à pœna falſi in totum or pro parte. Fountainhall, 12th Novem- 
ber 1692, Young contra Hays. — A debitor in an Engliſh double 


bond, offering, when purſued thereupon by the Engliſhman's factor here, 


to improve the ſame as falſe, and the factor having only offered to abide 


it, in theſe terms, that it was truly delivered to him; the Lords found 


he factor either obliged to abide by it ſimply, ſeeing he made uſe of it, 


or elſe to produce his conſtituent to abide by it; and becauſe Engliſh 


bonds do not deſign witneſſes as ours do, they ordained the factor to con- 


deſcend on the witneſſes deſignation, and till this were done, they refu- 


| ſedto burden the improver to conſign, Fountainhall, 8th November 
1683, Caldwal contra Blair. The like. Dirleton, Gosford, goth 
June 1675, Stewart contre Riddoch.----The Lords refuſed to remit a 


man to the juſtice court as art and part, who had been the uſer of a 


falſe writ, tho' in an improbation he had ſubſcribed to abide by it, he 
not being acceſſory to the forgery: Falconer, 14th February 1683, 
Murray, contra Murray. Where a party refuſes to abide by a writ 
quarrelled, the Lords found, That all that can be done, is to declare it 


falſe by r fal ſhood for his not abiding by it; but where the 


uſer has once abiden by it judicially, he ought not to be allowed to re- 
file and adject qualities thereto: Fountainhall, 15th November 1695, 
. Young contra |, A bond being taken to be improven, and the 
regiſter having produced the principal, and the defender being abſent, 
the bond upon the ſecond ſummons of continuation, without further 


' proceeding in the cauſe,' was decerned to make no faith, and inſtantly 


ordained to be cancelled ; neither did the Lords find any neceſſity, ſince 
the party did not CINE to abide by the fame, that the purſuer ſhould 
be urged to proceed further to the trial of the falſhood; nor found it 

neceſſary to ſummon the defender to declare upon oath, if he had juſt 
cauſe to uſe the bond, and that he would abide by the fame as a true e- 
vident. Durie, 21ſt June 1625, Ld. Murdiſton contra Baillie. In 
an improbation, the production being ſatisfied and the writs produced, 


the term was circumduced againſt the defender for not compearing to 


abide by the ſame ; upon which, without further proof of the forgery, 


the Lords found, That decreet ought to follow upon the implied cer- 
tification in the act for abiding by, that the writs thould make no faith, 


in the fame manner as in a certification for not production. Stair, 


Dirleton, 2oth June 1672, Henderſon contra Henderſon. -—- The 


Lords, in alike caſe, decerned again in the ſame manner; and further, 


left it in the purſuer s option, either tœtake out certification againſt the 
bond for not abiding by the fame, N to inſiſt in the improbation of it; 
; fi | L 85 | | 5 i ; : 


or, 
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or, laſtly, to inſiſt in the declarator of its nullity, as wanting witneſſes, 
in reſpect the inſtrumentary witneſſes were far under age at the time of 
the ſubſcribing, and declared they could not be poſitive whether they 
had been witneſſes or not. Dirleton, roth June 1675, Grant contra 
Grant. | 


purſuer muſt FOUND, That in improbations, the king's advocate ought to conſign 
conlign L. 40. as well as other parties. Colvil, December 1581, contra 
—— 3 the abiding of a defender by a paper produced in an 


improbation, the purſuer being ordained to conſign in common form, 
the Lords, upon his repreſenting, that he was in the poors roll, and 


could not afford the money, ordained him to enact himſelf to ſuffer 
three months impriſonment, in caſe the paper ſhould be found a true 
deed, that fo, qui non habet in.ere, luat in pelle. Fountainhall, 2gth 
July 1697, Johnſton contra Johnſton, | - 8 


| Aferfic., WHERE witneſſes inſert (or at leaſt two of them) abide by the ve- 
cumbing inthe rity of a writ offered to be improven, the indirect manner of impro- 
direft manner bation was found thereafter not allowable. Covil, February 
ron, Hebe b. 1 587, Shin contra Hay. --— The ſame, Colvil, June 1588, 
direct is com- Lady Polton contra — Evidents taken to be improven, being 
reren? approved by the direct manner, the Lords found, That the indirect 
cannot be thereafter received. Haddington, 1oth February 1592, 
Brocket contra Brocket. In an improbation of an inhibition of the 
meſſenger and two witneſſes, there were two alive, who being exa- 
| mined approved the executions ; notwithſtanding whereof, the Lords 
allowed the indirect articles of improbation to be repeted. Durie, 
7th July 1632, Ld. Renton contra Ld. Wedderburn. ---- In an im- 
probation, the Lords found, 'That an abſolviture pronounced as to the 
direct manner of improbation, hinders not to improve by the indirect. 


| Gosford, 7th January 1674, M*Math contra Oliphant, | 


CERT FI CATION if it can operate againſt any not called. See 
Res inter altos. | | | 4 


EXCEPTIO falfi eſt omnium ultima. See Proceſs. 


CERTIFICATION againſt grounds and warrants. See Grounds 
and Warrants. | | 


 CONCURRENCE of his majeſty's advocate requiſite. See King's 
advocate, © 1 | 
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INDEFINITE IN TROMu ISS ION. 
5 Applicable A N . annualrenter having purchaſed in a firſt compriſing, and a ſe- 


in duriorem ſor- I & cond compriſer purſuing for the Lands; found, That the annu- 
fem alrenter, by purchaſing the compriſing, had confounded the FRY 
10 2 | with 


— 
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Indefinite Intromiſſion. 


with the annualrent, and that his intromiſſion ought to be aſcribed to ; 
the appriſing, being the ſovereign right, and not towards payment of 9 9 

the annualrent, tho the ſame was prior to both compriſings, and that 

his whole intromiſſions did not pay his bygone annualrents; and the 

. firſt compriſing being extinct by intromiſſion, the ſecond compriſer 
was preferred to the lands, reſerving to the annualrenter to poind the : 
ground, or compriſe, for his bygone annualrents. Durie, 25th Fe- yo” i 
bruary 1630, Scarlet contra Paterſon. ---- A creditor having in his per- 2 | 
ſon two compriſings of the ſame ſubject, the one carrying only the re- = 
- verſion of the firſt; the queſtion being, Whether the whole mails and 
duties muſt be imputed to the firſt appriſing, fo as to extinguiſh it with- : 
in the legal, or proportionally to both, whereby both would be kept | | 
up? it was argued for the appriſer, That indefinite payment is firſt 
applicable to the annualrents, before it can be imputed to the ſtock. 
It was pled on the other hand, That in dubio ſolutio eft imputanda in 
duriorem ſortem ; and if imputation be made to both appriſings, the : 8 
firſt appriſing will not be fatisfied within the legal, and the debitor's | 
right will be taken away, which is moſt unfavourable. adh, The ſe- 
cond appriſing was no title for poſſeſſion, carrying only the right of 
reverſion of the firſt. The poſſeſſion was found only to be attributed to 
the firſt appriſing, and not to the ſecond, until the firſt ſhould be ſa- 
tisfied. Stair, Gosford, 14th January 1669, Mckenzie contra Roſs. 
Stair, roth February 1674, Blyth contra creditors of Dairſay, ---- A 
grandfather's debt being ſecured by compriſing, and ſtated againſt the 
grandchild, the intermediate mails which were in bonis of the father, 
were aſcribed towards payment of the compriſing, as being durior 
ſors, and not in payment of the father's debt, Falconer, 22d Novem- 
ber 1683, M*Brair contra Crichton. ---- In a competition betwixt real 
prior creditors of a defunct, and a ſecond huſband of a relict liferentrix 
ol houſes, who was in poſſeſſion, and alſo had adjudged for expences of 
' reparations allowed him by the dean of guild's decreet ; the Lords found, 
TE = his intromiſſions were imputable, in the firſt place, in ſatisfaction 
of the ſaid decreet, and adjudication following thereupon, Bruce, 19th 
November 1714, Shearers contra Fleming, | 


A Poss Esso Rx, whoſe title was reduced at the inſtance of one having preſerable 
a more preferable right, having after the reduction purchaſed in the pre- right. 
ferable right, which was an appriſing and inhibition thereupon, was pre- 
ſumed to have aſcribed his following poſſeſſion to his new right, ſo as to 
extinguiſh the appriſing by intromiſſion within the legal. Stair, 24th 
January 1668, Lady Wolmet contra Biggar. ---- An appriſer having 
purchaſed in a more preferable right, and having continued rhany years 
in poſſeſſion, the queſtion occurred, If he was obliged to impute his 
Fe eſſion to the appriſing, as duriori ſorti, to make it fall within the 
legal? it was found, That the intromiſſion might be imputed to the 
more preferable right, in order to preſerve the appriſing. Stair, 8th 
June 1670, Hay contra Jamieſon, ---- An appriſing being led upon ſe- 
veral ſums, ſome of which were before inhibition, the appriſer poſſei- 
ſing, his intromiſſions were found imputable to each of theſe ſums pro- 
28 | Stair, 10th February 1674, Blyth contra creditors of 
J. | | g 


\ 
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460 Indefinite Payment. 
|  Vhieftpara- ONE entering into poſſeſſion having two rights in his perſon, the 

eres poſſeſſion was found aſcribeable to that right which had parata exe. 
cutio in the firſt place, without prejudice to the poſſeſſor to maintain 
his poſſeſſion by the other right, the firſt being extinguiſhed by intro- 
miſſion. Stair, 8th June 1670, Hay contra Jamieſon, | 


Fur whilias, ONE having at his entring to the poſſeſſion of tiends two expired 
appriſings of them, and a diſpoſition thereof in ſecurity of a ſum ; and 
the ſaid appriſings having been afterwards opened and turned to ſecuii- 
ties, the Lords allowed him to aſcribe his intromiſſions wholly to the 
appriſings medio tempore, till the ſame were opened, thereby to de- 
fend himſelf from accompting for his intromiſſions in that inter- 
val. Forbes, 2d February 1711, Guthrie and Williamſon contra 
Gordon. Is 


_, Applicable My Lady Strathnaver having obtained a decreet of conftitution againſt 
1 her ſon, the preſent Lord Strathnaver, upon ſeveral articles. 1 mo, The 
bygones of her liferent annuity. 240, For 4000 merks as the liquidate 
ſum in her contract of marriage, in place of her terce of moveables. 
30, For her childrens aliment, funeral expences, &c. Upon this de- 
creet the recovered a moveable ſubject to the value of L. 800 ſterling, 
belonging to the deceaſt Lord Strathnaver. Thereafter, in a purſuit at 
the lady's inſtance, for recovery of her bygone annuities, the queſtion 
occurred, Whether the foreſaid L. 800 muſt be imputed into the by- 
gone annuities as durior ſors, or into the other articles of the decreet ? 
It was argued for the lady, Imo, That application in duriorem fortem, 
as a rule that in many caſes contradicts equity, has never univerſally ob- 
tained with us. 240, The ſaid L. 800, being a moveable ſubject, falls 
naturally in the firſt place to be applied to extinguiſh the moveable ar- 
ticles ; which was found relevant. 2gth November 1728, Lady Do- 
wager of Strathnaver contra captain Roſs of Daan. | 


7 
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 InperiniTE PAYMENT. 


Eleffiveftde- JF JOUND, That a man obliged for divers debts, making payment 
n indefinitely, may aſcribe the ſame to which debt he pleaſes. Had- 

dington, 14th December 1592, Harvie contra Earl of Murray. In 

=_ indefinite payment, the brocard, Electbio eſt debitoris, holds not when 

þ the debitor is bankrupt, who cannot apply indefinite payments arbitra- 

= rily in favours of one creditor to the prejudice of the reſt. Stair, 13th 

is February 1680, Mc*Reith centra Campbell. A bankrupt cannot 

\ 2 apply an indefinite payment to a debt in which he ſtands ſingly bound 

without cautioners, in defraud of his cautioners ina ſeparate obligation; 

but the application muſt be made proportionally to both debts, Home, 
._, February 1725, Dutcheſs of Buccleugh contra Doull, 


Auiguius de- IxpRETIX ITE yment in caſe of divers obligements, was . pre- 
bitum. ted applicable to he eldeſt in date, notwithſtanding the law ex pluri- 


bus, 89 F. 2 F. de ſolut. which the Lords found never to have been 
+ | h Re received 
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Indemnity. 
: received in Scotland. Maitland, 6th January 1 56 5, a F renchman 


contra Fleeming. 


Tux debitor in 1000 merks bond, having after the term of pay- 
ment paid 700 merks, without any application to the bond, or to the 
price of wine reſting alſo by him; and thereafter having received more 
wine, and applied the payment wholly to the wine and not to the 
bond : And the cautioner in the bond being purſued, he alledged, up- 


on the payment of the 700 merks, which behoved to be applied to ex- 
tinguiſh the bond pro tanto, as the 1 ; eſpecially conſidering, 


That merchants allow year and day for the payment of wines. An- 
ſwered, It was in the debitor's power to apply the payment. The 
Lords found, That the debitor might, ex ot facto, apply ſo much of 
the 700 merks as effeired to the price of the wines furniſhed before the 
payment, unleſs the term of payment of the wines price was not come 


when the money was paid; but that he could not apply it to wine fur- 


| _niſhed after the ſaid payment, in prejudice of the cautioner in the bond. 


Harcus, (Cautioners) November 1687, Smith contra James Oſwald. 


------ An indefinite payment was aſcribed to a ſum not bearing inte- 
reſt in the firſt place, and the remainder applied to a ſeparate ſum bear- 
ing intereſt, Fountainhall, 17th January 1693, Sir John Hall of Dun- 


glaſs contra bailie Alexander Brand. The like. Home, 28th June 


1717, Duck contra Maxwell, 


A Tor RIx having obliged herſelf perſonally by a bond of corobo- 
ration bearing annualrent, for a ſum oft 


for ſeven years, provided the current annualrents of all ſums, due to the 
creditor by them, were punctually paid, but reſerving diligence againſt 
the pupil and his eſtate ; and ſhe being charged upon the bond of co- 
roboration, after ſhe had made ſeveral partial payments indefinitely, 


the Lords found theſe partial payments applyable to the ſums charged 
for, and not to be imputed in fatisfaction of the annualrents of the he- 


retable bond, which the payer was only liable for futorio nomine. 
Forbes, 13th July 1705, Lady Sempil contra Lady Comiſtoun, 


\ ; 
— 
35 —- N ” — . * = - : 


INDEMNITY. 


f \ N act of indemnity was found to liberate one from a ſpuilzie, 


— 


bearing an- 


. in the perſon 
bygone annualrents in an here- making pay« 


table bond upon her pupil's eſtate, on getting a backbond at the ſame meat is princi- 
time from the creditor, ſuſpending perſonal execution againſt herſelf fal debitor. 


Sum not 


nualrenr, 


Sum where- 


who had taken up ſome horſes for the ſervice of his majeſty, 


Stair, 1 5th January 1663, Greenlaw contra 


UEEN Anne having, upon her. acceſſion to the crown, publiſh- 


ed, as is uſual, her general indemnity ; the Lords ſuſtained it to affoil- 
zic from fines impoſed by the heretable bailie of a bailiary, altho? ſuch 
perquiſites were his property and private right. Fountainhall, 26th 
January 1704, Blair contra inhabitants of Kilmarnock. 


Founp, That acts of uſury were comprehended under the ſove- 
reign's ſubſequent indemnity. Forbes, 27th June 1706, M*Micken- 


contra Kennedy, Forbes, 26th January 1709, Colvil contra Irvine. 
ES le A D- 


k 2 
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©. Indiviſible. 


A DEFENCE founded 'on.queen Anne's indemnity in March 1703, 
which pardons and remits all breaches or abuſes of, or malverſations in 
publick truſt; with all other crimes, delinquencies or tranſgreſſions of 
emiſſion or commiſſion, in ſo far as the fame may infer any pain or 
puniſhment in the lives, fortunes or reputations of her Scots ſubjects; 
was ſuſtained to exculpate the conſervator of the Scots privileges in the 
United Provinces, from any malverſations in his office of conſervator, 
precceding the date of the indernnity; altho he was called in queſtion 
for the {ame before the faid indemnity. Forbes, Fountainhall, 19th 

November 1707, Cumming contra Kennedy. | : 
MN a ſubſidiary action againſt magiſtrates for ſuffering a prifoner to 
eſcape, the Londs repelled the defence, That the delict was pardoned 
by a general indemnity from the crown, publiſhed ſince the eſcape. 
Fountainhall, 26th July 1710, Haſwel contra town of Jedburgh. | 
_— invading another during the dependence of a proceſs, 
which, in the act 219, parl. 1594, mfers loſs of the plea; was 
found not pardoned by the act of indemnity, Forbes, 22d February 
1712, Robertſon contra Robertſon. = | | 
A PART committing — ſince — ane was found 
ſubjected to the double of a repeted tranſgreſſion, upon the 
| —— of en by him before the — Pocber, | 
19th November 1712, Agnew contra Campbell © 
FounD, That a fraudulent bankrupt was exempted, by a general 
Indemnity, from the penalty of the act of parliament 1696. Forbes, 
Iſt July 1713, Stewart contra Haliburton. 5 
A PRroFEss0R of divinity having quitted his office, in obedience 
to a ſentence of the commiſſion of ang ee for viſiting —— 
Fc. 25th 1697, depriving hi refuſing to qualify himſelf, 
by taking . gs Gran government, and ſubſcribing the Confeſſion 
of faith; and the poſt being legally ied by another profeſſor, ad- 
mitted thereto after the year 1703, the Lords refuſed to repone him 
upon the act of indemnity in that year. Forbes, 21ſt July 1713, Dr. 
Garden contra Anderſon. = | 
Tux magiſtrates of Edinburgh, during the rebellion 1715, having 
cauied-pull down a houſe in the fuburbs, for better ſecuring the town 
_ enemies attacks; in an action at the proprietar's inſtance againſt 
e town for reparation, the Lords found the ſaid action was ſopite by 
the act of indemnity, auns prime Grorgii; tho it was argued, that the 
act of indemnity was only calculated for crimes and offences; not at 
all to bar civil reparation, arifing from a fact juſtifiable in itſelf, and 
done for the behoof of the publick. 29th July 1729, Jackſon contra 
magiſtrates of Edinburgh, . 8 
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IN DIVISI BI. E. 


Dear A DECREET-ARBITRAL being witra wires compromiſh, 
birral altra vi- cannot be regiſtred, even with reſpect to that part of it which 
. is Within the ſubmiſſion, Calvil, November 1582, Lockheart 

contra Lady Polmais, The hike, Haddington, 18th 1 7 5 


— 
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| Lidderdale contra McClellan, ---- The like, Hope, (Arbitration) 25th 
July 1676, contra | — A decreet-arbitral being 
tought to be reduced 77: totum, upon this head, That it was ultra vi- 
res compromiſſi, in ſo far as, among other things, the arbiters had de- 
cerned the parties to grant mutual general edarpes, whereas they 
had only fabmitted ſome particular claims; the Lords foumd the decreet 
binding and obligatory quoad all that was fubmitte, and only ntill as 
to the general diſcharges; which they rectified by this interpretation, 
that they ſhould extend no further than what was contained in the 
claims given in; ſo that here utile per inutile non vitiatur. Fountain- 


hall, 25th December 1702, Crawford contra Hamilton and others, 


Sou ſpecial matters being ſubmitted by parties, and a general  Decrear-ar. | 


clauſe ſubjoined touching all other queſtions betwixt them; and the —— 
jadges having remitted one point, not ſpecially fubmitted, to the de- ferred wo che 

termination of other two perſons; the Lords found, That this clauſe determination 

in the decreet did not render the whole null; becauſe, that altho* by —— 
the common law, if an article ſpecified in the ſubmiſſion be not deter- 
mined, but remitted to others, the whole decreet is null; yet where 

a point 1s not fpecially fubmitted, but mentioned in a clauſe of the de- 

creet, the ſaid law was found not to militate againſt it. Durie, 2oth 

March 1630, Stark contra Thumb. Contending parties having 
ſubmitted all their differences, and one per expreſſum, and theſe arbi- 

ters having determined the ſpecial difference, and referred another par- 

ticular to the determination of a thira 7 ; the Lords ſuſtained the 
decreet, in reſpect that the party whoſe claim was referred, judicially 

paſſed from the ſame. Fountainhall, 23d, Forbes, 26th February 

1709, Laird and Lady Invernytie contra Mercer, | 


A Bo being ſubſeribed only by one notary, and the party offer- writ of im · 
ing to reſtrict his ſum, the Lords found the bond not diviſible. Hope, porrance = 
| (Obligation) 29th November 1616, Gibſon contre executors of Edgar. one noury. 2 - 
---- The like, Durie, 13th November 1623, Mariſhal contra Mari- | 
al. — A bond being only ſubſcribed by one notaty was ſuſtained, 
the purſuer reſtricting his claim to L. 100, and the Lords reſolved to 
make this a rule in all time coming. Auchinleck, (Norary-publict) 
22d January 1630, Morton contra Eliot. Durie, 2d December 1628, 
Robertſon contra Jamieſon. Durie, 19th December 1629,. Eliot 
rontra Morton. The Lords ſuſtained a diſcharge fot a confiderable 
fam, tho' ſigned for the party but by one notary, the uſer offering to 
reſtrict to L. 100. Durie, 15th March 1634, Brown contra Thom- 
ſon. The diſcharge of a legacy being ſigned by two notaries, and 
only three witneſſes; the Lords found it null for want of the fourth 
witneſs ; but ſuſtained. it as ſufficient to diſcharge L. 100 Scots. Foun- 
tainhall, 4th February 1699, Donaldſon contra Simſen and - Donald- | 
fon. -=-- One of the witneſſes to two notaries ſubſcription for a party 
that could not write, having adjected to his ſubſcription theſe words, 
(Witneſs ro the co-mtaries ſubſcription) the Lords found the writ null, 
as to L. 100 Scots. Fountainhall, 25th February 17 10, An- 
derſon contra Cock. An aſſignation to a bond on Which adjudica- 
tion followed, being quarrelled by another adjudger, that it was figned 
for the party only by two notaries and three witneſſes, and the party 
offering to reſtrict to L. 100, with the annualrents thereof, tho it was 
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alledged, that aſſignations are not diviſible as bonds; yet the Lords 
found the aſſignation good for L. 100 Scots. And it being ſtated, From 
what time this was to be computed and applied? the Lords drew it 
back to the date of the adjudication, and made it bear annualrent ab 
eo tempore, and rejected both the extremes of the date of the bond and 
of this interlocutor, and pitched on the middle period betwixt the two. 
Fountainhall, 2oth July 1710, Hill contra Sclanders. ---- The con- 
trary had been found formerly, that an aſſignation is not diviſible. Stair, 
211. June 1681, Couts contra Straiton. | | 


Teſtamens A TESTAMENT being quarrelled, becauſe the ſame perſon who 
| , 2 was named one of the executors was alſo adhibite as a witneſs; the 
ſeribing wit- Lords found, That he could not be a witneſs in his own favours, and 
nefs. therefore reduced the teſtament ſo far as concerned the nomination of 
him as executor, but ſuſtained it pro reliqua parte. Hope, (Tefta- 
ment) iſt July 1613, Crichton's neareſt of kin contra biſhop of Glaſ- 

gow. | | 


Verballega- FounD, That a verbal legacy made after the defunct's teſtament, 
eyaboreL1109. altho the famen exceeded L. 100, yet being reſtricted to that ſum 
might be proved by witneſſes. Durie, 7th Auchinleck, (Legacy) 11th 
July 1629, Wallace contra Muir. Durie, iſt December 1629, execu- 
trix of Scot contra Raes the legatars. . 


Retour.  FounD, That a retour, falling pro parte, 18 null in Fotum. Hope, 
(Brieves) 4th February 1619. Langton contra 5 


Deed partly A TACE, ſet by a parſon for more than three years, without con- 

ultra vires. ſent of the patron, was not found ſimply null, but ſuſtained for the 
three years. Stair, 18th July 1668, Johnſton contra Pariſhoners of 
Hoddam. ----- But a college having ſet a perpetual tack of their tiends 
for 50 merks yearly, which were yearly worth 200 merks; and the 
fame being objected to for want of power in the granters, who could 
not give ſuch a tack without an adequate onerous cauſe ; - the ſame 
was found totally null, and refuſed to be ſuſtained for any limited time 
or higher duty. Stair, Gosford, 13th July 1669, old college of Aber- 
deen contra the town. Colonel Campbell being bound in his con- 
tract of marriage to provide the ſum of 40000 merks, and the conqueſt 
to the children of the marriage, did, by a death-bed-{ettlement, appoint 
his eldeſt ſon to be heir and executor, and left it to the Duke of Argyle 
and Earl of Iſlay to name rational proviſions to his younger children; 
the referees having declined to execute the truſt repoſed in them, the 
younger children inſiſted in a total reduction of the ſettlement, claim- 
ing each of them an equal ſhare in the ſpecial ſum and conqueſt. It 
was pled for the heir, That the father had a power of diviſion, and of 
giving more to one child, leſs to another; and eto he had given the 

hole to the heir, which at the ſame time was not his intention, the deed 

is only reducible ſo far as he transſgreſſed his powers & quoad exceſſum ; 
and therefore the childrens quærela inofficiofi can be carried no further 
than ad ſupplimentum legitimæ, to make them up rational proviſions, ſuch 
as the father ought to have left them ; the Lords, notwithſtanding, found, 

That the colonel having ſettled his whole eſtate upon his eldeſt ſon, 
without making any effeQual proviſion for his younger children, his ſet- 


tlement 


— 
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tlement is reducible ; and that the younger children are each of them 
entitled to an equal ſhare of his eſtate with the eldeſt ſon, in terms of 


the colonel's contract of marriage. 22d December 1739, Campbell 
contra Campbells, | | | | 
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"I" HE Lords found, That a declarator of right, which ought to be Privileged 

| upon twenty one days, being privileged by a bill which is peri- fummons. 
culo petentis, ſhould not be ſuſtained being executed upon a ſhorter time, 

and ordained, That the writers to the ſignet ſhould not inſert in bills 

for ſummons a privilege diſpenſing with the law, and the ſolennes in- 

duciæ thereby introduced in favours of defenders, under the pain of 

100 merks for the firſt fault, and deprivation for the ſecond, except in 

caſes which by the law are privileged, and named the preſident, advo- 

cate, and others of their number, to meet and conſider what theſe ſhould 

be. Dirleton, Stair, 14th June 1672, Wallace contra Purves. ; 


A SUMMoNs raiſed and executed againſt him who is charged to enter if a fun- 
heir before thetime of the charge of forty days be expired, is null, and mant upon che 
no proceſs will be granted thereupon. Haddington, 14th February kan be raiſed 
1618, Gifford contra Colzier. ----- Found, That altho' ſummons upon and executed 
a Charge to enter heir was raiſed before the forty days were run, yet ſee- — che 
ing it was not executed till they were expired, the ſame was ſufficient. days of the 
Durie, Sth February 1622, Ld. Muckall contra Innes.— The like. nene to enter 
Hope, (Heir) 22d June 1621, Dunbar contra Hay. The Lords | 
ſuſtained a general charge and ſummons thereon, tho both were given 
on the ſame day and at the fame time; becauſe there were twenty one 
| free days given for the firſt, and fix for the ſecond diet, after the out- 

running 7 the forty days appointed for the general charge. Fountain- 
hall, 17th July 1702, Biggar contra Wallaces. In a proceſs of ad- 
judication for implement of a ſpecial diſpoſition,. this objection being 
made, That before the forty days of the ſpecial charge to enter heir 
were run out, the party had raiſed his ſummons of adjudication, and 
executed the ſame within the forty days of the charge to appear upon 
twenty one days warning, a part of which twenty one days were coin- 
cident with the forty days of the charge, which is contrary both to 
law and form; the Lords found the general cuſtom had fo prevailed, 
that it might brangle many rights if condemned; and therefore ſuſtain- 
ed the adjudication, and repelled the nullity objected againſt it, Foun- 
tainhall, 3oth November 1703, Sinclair contra Sinclair, 46 


Wren tutors and curators are cited edictally in a proceſs againſt a Citation of 


minor, tho? they be out of the country at the time, there is no neceſ- tutor and cu« 


ators, 


ſity they be cited upon fixty and fifteen days, and the minor will not 
be indulged further than the common induciæ legales. Forbes,” aqth 
July 1710, Fairholm contra M Kenzie. | [3 
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466 Induciæ Legales. 


lnducie be- A BILL of advocation being preſented by the defender in a proceſs 
fore inferior of ſcandal before a commiſſary, upon this reaſon, That the citation was 
upon two or three days, contrary to the act 19th Parl. 1621, which ap- 
points inferior judges to iſſue out citations on no leſs than fifteen days; the 
Lords found the act in deſuetude, and therefore repelled the reaſon of 
advocation, and remitted the cauſe back to the commiſlary as ſole judge 
in the firſt inſtance to ſcandals; but with this direction, to allow the de- 
fender a competent time, not under eight days to propone his defences. 
Fountainhall, 23d-December 1701, Balfour contra Hay. | 


induciein > NoTWITHST ANDING the act of parliament touching executions 
charge of be north Dee, yet parties having agreed, that the execution of an horn- 
ing ſhould paſs upon fewer days than therein mentioned, the horning 
ſo executed was ſuſtained, ſpecially there having interveened more than 
fifteen days betwixt the charge and the denounciation. Haddington, 
8th March 1605, Hamilton contra Harvie. ----- A charge of horning 
given upon ſix days, to a perſon living be north Dee, was found null, 
altho” it was upon his „ Wherein he conſented that letters of horn- 
ing on {ix days ſheuld paſs. Durie, 4th February 1625, Stevuart con- 
tra Bruce. The act of parliament, ordaining all hornings beyond 
Dee to be on fifteen days, reaches not to hornings, in which, by the 
agreement of parties, there are fewer days named. Stair, 16th Decem- 
ber 1664, Ld. of Philorth contra Forbes of Aﬀocon, 


In baronde-. A BARoN's decreet may be executed incontinently, and needs not 
btn fifteen- days delay. Haddington, 8th January 1611, Baillie contra 
| Lord Forphichen. The like. 18th February 1736, M*Queen con- 
tra Stirling of Kier. a 5 | 
„ To a decrees A PARTY being charged with horning upon fix days, on a decreet 
| arbicral, arbitral, which decreet carried no days, but only, in form as effeirs, 
which in decreets imports fifteen days, only here the fabmiſfion carried 
ſix days; the Lords found, Fhat the charge in this caſe might warrant- 
ably proceed on fix days. Fountainhall, 17th. January 1706, Bal- 
four contra Lord Pitmedden. - 8 


teen, Tur Lords found, That there needed no charge upon fifteen days to 
rence, pteceed, the poinding being for a fine in a fact tried by an inqueſt, for 
which the party we te inſtantly put in ward after the ſentence, altho', 
in civil matters, a charge on fifteen days is required. Durie, 24th No- 
vember 1629, Downie contra Brown. ----- A ſheriff-deputy having 
fined an heretor for divers abſences from head courts, and having ſum- 
marily poinded the tenants for the amercement; the Lords thought, 
Fhat this procedure was precipitant, being withqut a previous decreet 
of poinding, and without deciding; whether theſe unlaws were debita 
fund: ; therefore they found the poinding illegal. Fountainhall, 18th 
July 1700, Dundaſs contra Hardie. 8 . 


In reductions HHR Lords reſolved, and cauſed intimate to the advocates, That 
88 * thereafter they would give only two terms in reductions and three in im- 

probations. Dirleton, Stair, 26th November 1667, Hay contra Drum- 
mond. - A decreet of certification, in a reduction and improbation, 

Was recalled upon the aoth article of the regulations 169 5, which re- 

5 ; . quires 
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quires, That certifications in abſence ſhall remain unextracted for the 
ſpace of four weeks after pronouncing ; here it was underſtood to be 
in abſence, a procurator being marked by the clerks at random, who 
was not the defender's ordinary procurator, December 1732, Ful- 
lertons contra Hume of Sclatehouſe. 


Tux purſuer having referred the libel to the defender's oath, the In citation 
Lords ordained the faid defender to be ſummoned at the croſs of E- Pro canſeiſo. 
dinburgh, pier and ſhore of Leith on fifteen days, becauſe he 
was fummoned before on days as forth of the country. Nicol- 
ſon, (Forth of the country) 12th November 1619, Maxwell contre 
Steuart. But in a paralel caſe thereafter, a defender was ordained to 

be ſummoned to give his oath on ſixty days. Nicolſon, (Forth of the 
country) 26th January 1620, Wright contra Wright. 5 
ALT RHo' brieves be appointed to be proclaimed on fifteen days, yet Days how 
the Lords found it ſufficient, if either * day of proclamation, or the cmputed. 
day to which they are ſerved, be counted in the number of the days, 
and that they need not both be free. Durie, 27th July 1626, M Cul- 
loch contra M*<Culloch. -—- Found, That the laſt day of an execution 
of a horning gedit debitori, altho in computing de momento in momen- 
tum, the whole fix days be complete ſome hours before the laſt day 
run out. Colvil, December 1581, Menzies contra : 


Annus deliberandi. 


An apparent heir of _ has the benefit of the annus delibe- To whom 
pandi. Harcus, (Exbibitim) Priebruary 1684, Forreſt ccherd vn Pes! 


— 
* 


\ 


Tur anus deliberandj runs from the child's birth, if poſthumous. From what 
Spotiſwood, (Heirs) 28th February 1627, Livingſton contra Ful- time ir runs? 


day, it is ſufficient if the laſt day of the forty was after the year and or may bt: 
day. Haddington, 19th February. 1611, Fairlie contra heirs of Blair. annum? 
= An apparent heir may be charged to enter any time after his pre- 
deceſſor's deceaſe; but no ſummons can be executed againſt him till the 
Fra and day expire. Dutie, Auchinleck, (Air) 19th June 1628, 
 M*<Culloch contra Marſhel. Haddington, 17th November 1609, Fau- 


A Char GE to enter heir being raiſed and executed within year and Wha dili- 


fide contra Adamſon. -- In a transference of a compt and reckoninj 
againſt an apparent heir, there was found no proceſs, both the citation 


To reductions, declarators, and ſuch like real actions, require no What * 
charge to enter heir, they are not competent within the year of delibe- fa 55 f 
| : "> ration, ; 
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nation, becauſe in theſe the heir cannot defend without behaving as 
heir. Stair, 26th June 1667, Deuar contra Paterſon. Harcus, (Airs) 
Ogilvie contra Home of Aiton. ---- For this reaſon, the Lords refuſed 
to allow a purſuer to transfer an action of reduction and declarator a- 
gainſt an apparent heir intra annum deliberandi. Forbes, MS. 1, 
19th November 1713, Earl Dalhouſie contra Lord Hawley and his 
children. A decreet of cognition being obtained againſt an apparent 

heir, was, after that apparent heir's death, allowed to be transferred 
againſt the next apparent heir, in order that an adjudication of the he- 
reditas jacens might immediately paſs, there being ſome danger of be- 
ing excluded by prior appriſers: But the Lords declared, That if this 
| K entered and infeft himſelf within year and day, the ad- 
judication ſhould be redeemable by him within the legal reverſion of 
ten years; by which neither was the creditor prejudged of his dili- 
gence, nor the heir of his privilege. Stair, 17th January 1666, Craw- 
ford contra Auchinleck, ---- Poinding of the ground may be purſued 
intra annum deliberandi, in ſuch actions there being no perſonal con- 
dluſion againſt the apparent heir, and his appearance ſubjecting him to 
no paſſive title. Fountainhall, 4th December 1702, Pitcairn contra 
Welwood. 5 „ * | 


Proceſs, in Tur common debitor deceaſing a few days before the day appointed 


what caſes it for the judicial roup of a bankrupt eſtate, and his apparent heir then cra- 


muſt ſtop, the 


defender dy- ving by bill a ſtop of the * and the benefit of the annus deliberandi; 
ing pendenie the Lords conſidering, that ſales are ſummary executive proceſſes, there- 
fore, in this caſe, where the adjudications were expired, they found, That 

| the apparent heir could plead no annus deliberandi. Fountainhall, 
19th November 1708, Campbell contra Campbell. See act of ſede- 

rant, 23d November 1711, anent bankrupts, & 5. ------- A party 

in a purſuit for conſtituting a debt againſt four heirs portioners ha- 

ving called them all, but one of them having died ate proceſſu; 

the Lords refuſed to extend the act of ſederunt in November 1711 to 

this caſe, and refuſed to give a diligence. to call the next heir till the 

year and day were run. Fountainhall, 8th February 1712, Ramſay 


contra Forbes. 


This privi= Tp an apparent heir incur any of the paſſive titles, he may be pur- 
lege how loft? ſued within the year of deliberation, . he — = 
ſonally liable, and can have no choice or deliberation whether he will 
ſubject himſelf or not. Stair, Dirleton, Gosford, 6th February 1677, 
Hamilton contra Bonnar. —- The like, Auchinleck, (Air) 27th Ja- 
| nuary 1637, Lore contra Crawford. Durie, 24th January 1627, Ld. 
Glenkindy contra Crawford. An apparent heir renouncing, and the 
creditor thereupon obtaining decreet cognitions cauſa and adjudication ; 
this objection, That the ſummons was within the year, being propo- 
ned by other creditors of the defunct, was repelled ; becauſe, 5 this 
voluntary renounciation, the heir had paſſed from a privilege which was 
ouy introduced in his favours, Durie, 14th July 1631, Blair contre 
wn. Bs RE ?P | 
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INFEFTMENT. 


HE Lords preferred the firſt ſaſine, altho the other charter was Saſineanefs. 
| prior, granted by the king, and clothed with poſſeſſion. Hope, ſeatial ſolem- 
(Safine) 25th March 1619, Leith contra Auchmutie, WD 0 


WHERE lands are mortify'd to the kirk, the Lords found, That n what ca- 
there needs no ſaſine be taken thereof. Colvil, . May 1 581, trea- ſes ſaline not 
ſurer of Edinburgh contra the comptroller. ---- Safine not neceſſary up- Wecefſary. 
on charters made to burghs of their burgh and common lands. Hope, 

(Safine) gth July 1628, town of Peebles contra Ld. Halton. --- Found, 
That for the conſtitutions of rights and mortifications to towns or ho- 
ſpitals, a ſaſine is neceſſary to denude the diſponer in a competition with 
a ſingular ſucceſſor, tho' ſaline be not required for continuing ſuch a 
right, in reſpect that communitas non moritur. Harcus, (TInfeftments ) 

March 1682, Findorph contra town of Brichen. ---- Found, 
That a charter granted to a man's predeceſſors of ſmall cuſtoms, was 
ſufficient, altho' there was no ſpecial ſaſine taken of theſe cuſtoms ; 
there being a ſaſine of the lands contained in the charter, and that there 
needed no ſpecial ſaſine of the cuſtoms, being jus incorporium, more 
than there needed one of the patronage of a kirk, Durie, 5th July 
1632, ſheriff of Forres contra town of Selkirk, IM 


A RENoOUNCIAT1oN of an infefment was found not to be Habilis — 
. o . © f = * tion Not ; 2 ; 
modus transferendi dominit, unleſs it were in favours of one who has a,” 7, — 


reverſion; in which caſe there is conſolidation, Haddington, 18th ferendi dominii« 
June 1594, Reidpath contra Greenlaw, | 


| In double reſignations the firſt takes place, tho' ſaſine firſt paſs up- raeaof re- 
on the other, becauſe by the firſt the reſigner is denuded ; and tho? fignation. 
reſignation be actus imper fectus, yet ſaſine, when taken, is drawn back 
to the date of the reſignation. Colvil, January 1588, Muir 
contra Muir. ---- A ſecond diſpoſition firſt completed by a baſe infeft- 

ment and poſſeſſion, preferred to a prior diſpoſition containing procu- 

ratory of reſignation, upon which infeftment paſt ſoon after the baſe 
infeftment ; in regard it is the ſaſine, and not the procuratory of reſig- 

nation that denudes the diſponer. Durie, 22d July 1626, con- 
tra One infeftment cannot be taken away but by ano- 

ther; upon which maxim it was found, That a reſignation in favorem 

does not denude the former vaſſal; and that till the new vaſſal be in- 

feft the caſualties of ſuperiority fall by the reſigner, and not by the 
acquirer. Stair, 14th November 1677, Purvis contra Strachan, _ 


NoTw1THSTANDING of the act 27, parl. 1567, appointing ſa> Infcftmene 
fines within burgh to be given by one of the bailies and common clerk, * 
the Lords ſuſtained ſuch a ſaſine given by the ſheriff-clerk, in reſpect 
there were no magiſtrates nor town-clerk in office at the time. Dirle- 
ton, 19th, Stair, 21ſt July 1666, Thomſon contra MFKittrick.. A 
ſaſine within burgh-royal, given by the provoſt and a nottary, was ſu- 
ſtained ; the bailie and town —_ E act of parliament to 
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Infeftment. 


_ gage-holding, 


give ſaſine within burgh, being excluded from their office for not ta- 
| king the tender. Stair, 3d July 1662, Thomſon contra M“ Kittrick. 
--- The act 27th Parl. 1567, appointing ſaſines within burgh to be gi- 
ven by the bailie, and common clerk, under the pain of nullity, was in- 
' tended for the benefit of thoſe officers as a perquiſite to them; and there- 
fore a baſe infeftment in burgage-lands, given by the bailie, not as bai- 
lie of the burgh, but as baile in that part, and the clerk as a common 
nottary, was ſuſtained, ſeeing they were not prejudged thereby. For- 
bes, 5th July 1711, Beſſie Bennet contra Slanders. The Lords found, 
That an infeftment of burgage-lands from the king was not from the 
right ſuperior, tho the magiſtrates of royal burrows are reputed only 
the king's bailies, and burgage holds of the king; and therefore prefer- 
red a poſterior infeftment from the bailies and town-clerk. Harcus, 
(dnfeftment) February 1686, Counteſs of Kincardine contra 
Earl of Mar. | 7 | | 


Baſe infeſt= A LIFERENT infeftment in burgage- lands, upon a precept of ſa- 
ment in bor” fine in an heritable bond to be holden blench of the granter, was ſu- 
ſtained ; for whatever may be ſaid for the neceſſity of tranſmitting the 
property of burgage-lands by publick reſignation, nothing hinders a 
ſervitude upon the property to be eſtabliſhed by a baſe infeftment. 

Forbes, 5th July 1711, Beſſie Bennet contra Slanders, | | 


> Method of Upon a ſheriff's refuſal to infeft a party on precepts out of the chan- 
ws 6; yell cery, the Lords granted warrant to the directors of the chancery to direct 
heir. new precepts to a perſon ſpecially deſigned to be ſheriff in that part for 
| giving the party ſaline. Auchinleck, (Sheriff) 143th July 1628, Dun- 
bar 'ſupplicant, -- Where an immediate ſuperior refuſed to enter a 
vaſſal, the Lords found, That his ſuperior could not be charged to do 
the ſame by virtue of their Lordſhips deliverance upon a petition, but 
by precepts directed forth of the chancery. Colvil, May 1581, Orm 
contra Orm. A ſuperior being denounced rebel for not en- 
tring his vaſſal, when charged thereto, and the next ſuperior having 
reſigned the ſuperiority in the king's hands, the director of the chan- 
cety may give out precepts for infefting the vaſſal to be holden of 
the king. Durie, 18th December 1630, Stark contra Ld. Airth. 
—— If the immediate ſuperior be not entred, he may be char- 
ged to enter heir within forty days, with certification, if he fail, to loſe 
the ſuperiority during his life, conform to act 14574, C. 573 and if he 
fail, the mediate ſuperior = be purſued viz actionis, to ſupply his 
place —— under the —— ion, without 
ging him with precepts out of the chancery. Durie, 
29th July 1624, Ld. of Caprington — Ld. of Kier. One be- 
ing ſerved heir i ſpecial before the bailies of the Cannongate, which 
being a regality having a proper chappel, the ſervice could not be re- 
toured to the king's chancery, nor ' precepts be had out of the chan- 
Oery againſt rhe _— to chargehim to infeft ; therefore the heir, up- 
on ſupplication, obtained letters from the Lords to charge him, who 
declared, That fo ſoon as the ſuperior ſhould be denounced, they would 
warrant to dhe director of the chancery to iſſue a preoept for infeft- 
ing / che heir, for ſupplying the place of the oontumacious ſuperior. 
Stair, 2 5th June 14668, Heriot contnu town — A 
mo ; | = ſaſine 
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fafine of a houſe in a burgh of barony given by the bailie, was ſu- 
ſtained, it bearing the parties retour therein inſert, extracted aut of the 
chancery to be warrant thereto, altho' it did not proceed by virtue of 
precepts out of the chancery, nor upon a precept of clare conſtat ; and 
tho' the giving of ſaſine upon naked retours, was alledged to be the 
_ peculiar privilege of royal burghs : But here the ſuperior concurred 

with the party. Durie, 16th July 1629, Scat contra Deans. ---- 
A ſuperior being charged to enter a perſon to his predeceſſor's lands, 
and after the charge denuding himſelf; the letters were nevertheleſs 
found orderly proceeded, becauſe he was in peſima fide to denude him- 
ſelf after the charge. Spotiſwood, (Superior) Home 
cuatra Stewart. | © | 

Wren the property and ſuperiority coincide both in one perſon, he, 
as ſuperior, may grant a precept for infefting himſelf as vaſſal. Durie, 
21ſt June 1634, ſupplicant. Stair, Gosford, 26th November 
1668, daughters of Morton ſupplicants. | . 


| FovnD, That becauſea ſuperior was minor, and the land held ward, , Method of 
he could not infeft the comprifer ; but that the diligence done againſt f:frmear by 

him ſhould be as ſufficient as if the compriſer were infeft.. Spotiſ- an appriſer, 

wood, (Superior) 15th July 1624, Edgar contra Ld. Craigmillar. --— 

A compriſing being led and allowed in a ſuperior's lifetime, and charges 

ordained to be directed againſt him before he died; but he deceaſing 

before the compriſer was infeft, the Lords allowed ſummar charges to 

be directed againſt his apparent heir, without any other proceſs, action ox 

trial, if he ſucceeded to the right of the ſuperiority ; becauſe if he . 

were prejudged by the ſummar charge, he might ſuſpend. Durie, 5th 

December 1628, Ld. Corſby contra Ld. Killyth. --— An heir ſerved 

and retoured to a compriſer, who had before his deceaſe obtained a charge 

againſt the ſuperior to enter him to the lands compriſed, did not obtain 

the charge renewed in his own favours upon a ſummar application, tho 

he would have obtained it by intenting adlion for that effect. Durie, 

22d December 1626, Gordon ſupplicant. ----—-- At heir retour- 

ed by general ſervice to a defun& compriſer, having 2 tlie 

Lords to have the compriſing allowed, and a command directed to the 

ſuperior to receive him; his deſire was granted without any proceſs af 
transference, and without calling either the ſuperior or the debitor. Du- 

rie, 11th February 1629, Fraſer of Techmuirie ſupplicant. -—- A fu- 

perior is not in culpa or in mera by a charge, until the appriſer preſent 

to him a charter obedience, and offer ſome money for his entry, 

and caution for what further the Lords ſhould deoern. Stair, th Fe- 

bruary 1669, Black contra French. Tbe like. Stair, 3c February 

1681, Ker contra eee 24th June _— wald — 

Cathcart.—-An appriſer having charged a wrong ſuperior to enter him, 

was allowed, — ſummar petition, new charges againſt the perſon 

1630, Ld. Lochtower ſupplicant. an gti 


"THE magiſtrates.of a burgh having accepted reſignation of a-burgage- | By + Copies 


uccellor 


tenement in order to infeft the purchaſer, and having gefuſed to lf — 


grant the infeftment ; upon a ſummar complaint ito the court of ſeſ- tion is accepe- 
, which was ordered do be intimated t0-the anagiſtrates, on _ 
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Inhibition. 
found, That in reſpect the procurators for the town did not deny, that 
the reſignation was made in the magiſtrates hands, and accepted of by 
them, the magiſtrates muſt give a charter in terms of the former inve- + 


ſtitures, and they granted warrant for letters of horning to that effect. 
22d February 1740, Lord Bracco contra magittrates of Bamff, 


INFEFTMENT not requiſite to eftabliſh a ſervitude. See Ser- 
vitude. | 3 8 | 


8 


2 PU 


| INHIBI TION. 
Stile of in- T7 being objected againſt an inhibition, that there was nothing in the 

— letters prohibiting the lieges to lend their money to the perſon inhi- 
bited, and to take bond or other ſecurity therefore; that upon that ac- 
count the inhibition could not ſtrike againſt poſterior bonds, tho' by 
theſe the. heretage might be evicted ; the Lords ſuſtained the inhibition 
againſt theſe bonds, in ſo far as they might come to affect the here- 

tage in reſpect of the general clauſe, [nbibiting andaiſcharging the lieges 
under whatſomever colour or pretext, to buy, block, or recetve any other 
manner of way from the debitor, any of bis lands, heretage, &c. in de- 
Fraud foreſaid. june 1727, competition Charles Row with the 
other creditors: of Ruſco. $i 5 n | 


If che debe Ay inhibition being ſerved upon a general charge to enter heir, the 
. muſt be conde- ,_ . . i . 

ſeended on in Lords found, That it was not a ſufficient condeſcendence in the charge 

eheinhibirion? to mention the debt in general, but that it muſt be ſpecial. Fountain- 

| hall, 25th June 1706, Davidſon contra Kendal and Robertſon. ---The 

Lords ſuſtained inhibition upon a general charge to enter heir, in ſo far 

as concerned debts particularly libelled in the general charge. Forbes, 

17th February 1713, Livingſton and Tait her huſband contra Forreſt. 

Inhibition upon a dependence valid, tho' it mentions not the ſpecial 

ſum, or ground of debt upon which the proceſs was raiſed. Home, 

November 1722, competition creditors of Tofts. 


Inhibitions Op old, inhibitions were only granted cauſa cognita, and might be 

2 . ſuperſeded ſimpliciter, if found groundleſs, becauſe they were then look'd 

upon as defamatory. Balfour, ( Inhibition) 11th July, Sinclair, alt. 

July 1543, Maxwell contra Maxwell. -—--- Yet "inhibition upon a 

depending action was even then allowed, only ſome document for in- 

ſtructing the debt was ſtill required. Sinclair, 12th July 1543, Queen's 

advocate contra Earl of Crawford. ---- Upon a party's: application by 

bill, who alledged, That an inhibition upon a dence was maliciouſ- 

ly a raiſing againſt him by a liferentrix; the Lords remembred, That 

i had often interpoſed here inhibitions were groundleſly raiſed ; 

therefore they diſcharged the regiſtration of it till trial were taken what 

ground there was for it. Fountainhall, 15th February 1699, Murray 
contra Kello. The like. F — — 1704, Coun- 

teſs Dowager of Caſſils contra the Earl and his tutor. --- A wife ha- 
ving by a ſummary petition repreſented her huſband's extravagancy, and 


' craving, 
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Inhibition. 


craving, That the Lords would allow inhibition to paſs upon her con- 
tract of marriage, which bore no perſon at whoſe inſtance execution 
ſhould paſs ; no anſwers being made, they refered it to the Ordinary 


on the bills, to take a ſummary trial of the huſband's circumſtances, and, 


if they found him extravagant, then to paſs the inhibition, Fountain- 
hall, 9th F ebruary 1706, Jean Wiſheart ſupplicant. | 


Found, That an inhibition ſerved againſt the father, cannot ſtop Inhibition 
the lieges to purchaſe from the ſon, unleſs it be renewed againſt him. bur a perſonal 


Haddington, Hope, (Inhibition) ult. June 1612, Peirie contra 


Prohibition. 


Fou, That notwithſtanding the ſtile, | inhibitions only affect he- what ſub- 
retable rights and lands; but that moveables falling under daily com- Fs are ai 
merce, trafficking therein ought not to ceaſe by a ſimple inhibition 1;geace? 


without arreſtment. Durie, 22th March 1623, Ld. Braco contra O- 
gilvie. Inhibition hinders not the conveyance of ' moveable debts. 
Durie, 24th March 1629, Dickſon contra Ld. Hunthill.--—Inhibition 
ſtrikes againſt after-bonds, in ſo far as they are the foundation of com- 


priſing, but not in ſo far as they are the ground of diligence againſt the 


debitor's perſon or moveables. Durie, 22d February 1631, Ld. Corſ- 
bie contra Atchiſon. --- Found, That the price of lands (like other 


moveable ſubjects) is not affectable by inhibition or interdiction. Fal- 


coner, gth December 1685, M'Intoſh and Somervell contra Primroſe. 
---Inhibition, as it bars alienation of lands, ſo it bars contracting of debt, 
by which lands may be attached, but it does not bar the debitor to a- 
henate other heretable rights, nor is there any clauſe in letters of inhibi- 
tion directed to that end; and therefore the Lords found; That an aſ- 
ſignation of an heretable bond, upon which infeftment had not follow- 
ed, tho' containing a clauſe to infeft, was not reducible ex capitè in- 
hibitionis. Dalrymple, Fountainhall, 3 iſt December 1703, Oliphant 
contra Irvine. In a competition betwixt Taylor and the other credi- 
tors of Mr. David Watſon, the Lords found, That inhibition is not 
a habile diligence for affecting the emoluments or price of any office. 
17th December 1725.---A tack of tiends cled with poſſeſſion, preferred 
to a prior tack ſet by the ſame author, which never attain'd poſſeſſion, 
albeit there was inhibition executed upon the firſt tack, before granting 
of the ſecond, which was found not ſufficient to put the ſecond tackſ- 
man in mala fide, ſeeing the common author had ſtill remained in poſ- 
ſeſſion of the tiends until he took the tack from him. Durie, 23d 
June 1627, M*Millan contra Gordon. — Found, That inhibition 


es not the party inhibited, being a beneficed perſon, to renew  . 


im 
tacks to the kindly tackſmen within the years of the old tacks. Hope, 
(Inhibition) 28th January 1603, Ld. Bandean contra Ld. Balgerno. 


Ax inhibition againſt the apparent heir of a debitor was ſuſtained, Reaches ad- 
altho he was neither entred nor lawfully charged ſo to do, ſeeing there- * 


after he ſerved himſelf heir, and fold the lands. Durie, Hadding- 
ton, 5th July 1623, Kirkwood contra Belſches. —- Inhibition reaches 
both acquifita & adquirenda, Stair, 15th December 1665, Elies con- 
tra Keith. See. alſo, 27th February 1667, inter eoſdem.---The Lords 
found, That inhibition extends not only to adguiſita, to what ſtood 
in the debitor's perſon the time of executing the inhibition, but like- 
wiſe to adquirenda if the lands ly in the ſame ſhire where the inhibition 
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Inhibition. 
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Was publiſhed, as had been often decided. Fountainhall, 16th July 


1700, creditors of Langton competing. 


A PaRTy inhibited, being bound to diſpone certain lands before 
the inhibition, may implement ſuch an obligation after inhibition, and 
the right will not be reducible ex capite inbibitionis; but on the con- 
trary, will be preferable to any poſterior infeftment granted even to 
the inhibiter. Durie, 6th March 1639, Scotſtarbet contra Boſwel.--- 
Found, That a man who is inhibited may, if he marry, diſpone in con- 
junct- fee and liferent to his wife ad ſuſtinenda onera matrimonii, ſuch 
a right not being perpetual, but only ſuſpending all action during the 

wife's lifetime. Colvil, July 1592, Ld. Cullerny contra Sib- 
bald. An infeftment of property was reduced ex capite inbibiti- 
onis, notwithſtanding it referred to a contract prior to the inhibition, 
by which the perſon inhibited became bound to infeft the defender in 
a-yearly annualrent, becauſe an obligation to grant an infeftment of 
annualrent is not an obligation to convey the property; and alſo, be- 
cauſe the infeftment of property behoved either to ſtand or fall in 
totum, and could not ſubſiſt pro parte and evaniſh pro parte. Hope, 
(Inhibition) 14th March 1614, Oliphant contra Keith. The like, 


Durie, 21ft January 1629, Scot contra Turnbull. Durie, 8th March 
1631, Brown contra Murray. —— An infeftment of property was ſu- 


ſtained tho' after inhibition, becauſe it related, that the party was 
obliged to infeft the defender in an annualrent out of any of his lands, 


and the lands diſponed were worth leſs than the ſum to which the an- 


nualrent effeired. Hope, (Inhibition) ult. January 1617, Stirling con- 
tra tenants of Lethindie.--- An infeftment of annualrent after inhibition 
was ſuſtained, being in implement of a contract of marriage prior to 
the inhibition, bearing an obligement 20 infeft the wife in lands and 
annualrents for ſuch a ſum ; tho' here the obligement was only general, 
and not to infeft her particularly in the land in queſtion, Stair, Gosford, 
loth February 1672, Beg contra Beg. --— The like, 22 July 1675, 


Gordon contra Seaton. 23d June 1681, Gardner contra Bruce. ---- 


An obligement to provide children of a marriage to a ſum, or to a 
wadſet equivalent, altho' in general, was found to ſecure a ſpecial in- 


feftment, altho' inhibition was ſerved before the infeftment. Gosford, 


24th June 1673, Haliburton and her huſband contra Moriſon. 
An obligation in general to diſpone lands to a creditor for his ſecurity, 


without condeſcending on any particular ſubject, found a ſufficient ne- 
ceſſary cauſe to ſupport a poſterior diſpoſition of particular lands, againſt 


a reduction ex capite inbibitionis. Gosford, 21ſt July 1675, Menzies 
contra _ — An inhibition was found to ſtrike againſt an he- 
retable bond granted poſterior to the inhibition, but in corroboration of 
a perſonal debt anterior thereto; becauſe inhibitions ſtrike againſt all 
poſterior voluntary rights. And as to this queſtion, all rights are con- 


- ſidered as voluntary, to grant which there is no preceeding ſpecifick 


obligation, ſuch as can be made effectual by way of proceſs. Auchin- 


leck, ¶ Inbibition) gth March 1633, Fleeming contra his creditors. 
Harcus, ( Inh:6b:t:0n) iſt December 1681, Pittarrow contra Arburth- 
not. Forbes, 14th February 1708, Fountainhall, iſt July 1709, 
Strachan contra town of Aberdeen. February 1730, Campbell 
contra Drummond. --— Adjudication on a bond of corroboration being 
led, when both the cortoboretion and adjudication were poſterior to a- 


. nother 
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Inhibition. 
nother cteditor's inhibition, tho the principal bond was prior to it, and 
expreſly narrated in the bond of corroboration; yet, in a reduction at 
the inhibiter's inſtance, the Lords, by plurality, found, That the in- 
hibition did not only cut off the bond of corroboration, but alſo the ad- 
judication thereon, and found it null 7 totum; tho? divers of the Lords 
were for ſupporting the diligence quoad the ſum contained in the bond 
corroborated, as more equitable. Fountainhall, 2gth January 1696, 
Wilſon and Logan contra Penman. ---- A minor having diſponed ſome 
tenements to a creditor for his ſecurity, when he wanted but ſome few 
months of majority, obliging himſelf to reiterate and renew the ſame z 
and after majority granting to this creditor a new diſpoſition of the 
ſame tenements and ſome others for ſecurity of his former debt, but 

without any ſpecial relation to the prior diſpoſition, or the ſaid oblige- 
ment therein contained; but only ſaying, It was juſt the creditor ſhould . 
be fully ſecured of his money. - And on this ſecond diſpoſition the cre- 
ditor being infeft, in a reduction of this laſt diſpoſition by a creditor 
inhibiter, as poſterior to his inhibition, the Lords repelled the reaſon of 
reduction upon the inhibition, and found, That the ſecond depended 
on the firſt, and was in implement thereof, as to the tenements con- 
tained in the firſt, but no further; ſeeing quoad exceſſum it was a new 
voluntary right, without an antecedent cauſe. Fountainhall, zd July | 
1700, Dunbar contra Oſburn. ---- A party having, after he ſtood in- . 
| hibited at a creditor's inſtance; diſponed certain lands to others in im- 
plement of his anterior bond, to relieve them of their obligement to 
infeft a lady in theſe lands ; the Lords found the diſpoſition ſufficiently 
ſupported againſt reduction ex capite inhibitionts, by the bond of re- 
lief granted before the inhibition. Forbes, 16th January 1713, Gor- 
don contra Gordon and others. | 278 9G 


x 


Ir inhibition ſtrikes againſt redemptions of wadfets, renounciation If it ſtrikes 
of annualrent rights, and other redeemable rights, debated, but not de- —_— 1 
termined, Stair, 27th February 1667, Eleis contra Wiſeheart and - 
Keith, ---- Determined in the negative betwixt the ſame parties. Stair, 
Dirleton, 16th July 1667. ---- Poinding of the ground for an annual- 
rent compriſed from the annualrenter, was ſuſtained, notwithſtanding - 
the annualrenter had renounced, but after inhibition. ſerved by the 
compriſer before the renounciation. Haddington, 26th February 
1622, Burts contra Gairntully. ---- Inhibition was not found to reach 
a renounciation of an infeftment of annualrent, or diſcharges granted 
by the perſon inhibited upon true payment. | Stair, 7th January 1680, 
McClellan contra Muſchet. See the act of ſederunt, 19th February 
1680, anent the taking renounciations from perſons inhibited. © 


INRHIBIT ION was not found to exclude or burden a recognition. If 1 
Stair, 16th December 1680, Hay contra Lady Balgerno. Home, fen: 8 
March 1683, King's advocate contra creditors of Cromarty. This 

was where the party inhibited himſelf, who ſtood in the abſolute fee,” 
had done the deed which inferred recognition: But where the inhibited 
perſon had diſponed with conſent of the ſuperior, a deed inferring re- 
cognition done by the diſponee, was found not to prejudge the inhibi- 
ter; becauſe guoad him, the diſpoſition by the inhibited perſon with all 
the conſequences thereof, was N to be void and null. Har- 


4 Inhibition, 


cus, (Recognition) July 1687, Sir John Falconer contra Ballantine. 


a 


See act 15, parl. 1686. 


If good a= In a reduction ex capite inhibitionis, it was objected, That there 
gainſt a condi- could be no reduction, there being no direct alienation, but only con- 
tion? ditional, which might poſſibly never exiſt, it being a diſpoſition of 
| lands in warrandice only: The reduction was ſuſtained to take effect 

ſo ſoon as eviction ſhould happen, which would purify the condition 
of the diſpoſition. Stair, roth December 1667, Hog contra Coun- 
teſs of Home. | F e — 

I it not on- ACR EDITOR having uſed inhibition, and thereafter appriſed for the 
A protess the ſum; in a reduction ex capite inbibitionis of an alienation made after 
diligence fol- the inhibition, but before the appriſing, the defender offered to ſatisfy 
lowing chere- the whole ſum cum omni cauſa, upon which the inhibition was dedu- 
Pre ced, which was not found relevant, in reſpect the other diligence, by 

_ apprifing, was expired, which was alſo led upon that debt, after which 
it could not be — ah or extinguiſhed by payment. Stair, 24th Fe- 
bruary 1666, Grant contra Grant. The like. 8th July 1670, Lady 
Lucie Hamilton contra Boyd.---In a reduction ex capite inhibitionts a- 
gainſt real rights, the Lords found the inhibition purgeable upon pay- 
ment of the principal, annuatrent and penalty in the bond, without re- 
ſpe& to the accumulated annualrents and theriff-fee, contained in an ap- 
priſing led thereupon, Falconer, Harcus, (1nh16:tion) gth February 
2683, Fron confraLundic.: e. 


But inhibi- A REDUCTION ex capite inbibitionis has no effect but from the 
1 — = date of the ſentence ; becauſe a deed of alienation by a perſon inhi- 
Adecxeet of re- bited, is not ſimply void, but voidable only; and therefore the bygone 

doction. rents before the date of the ſentence, even thoſe in medio unuplifted, 

| were found to belong to the diſponee, and affectable by his creditors. 
OE: Harcus, (1:h1bition) iſt February 1684, Crichton contra 


| Operates Found, That a reduction of a man's infeftment, at a prior creditor's 
der in favours inſtance upon a preceeding inhibition, could not hinder the ſaid party 


of third par- 


ties. "who was infeft lawfully, to uſe his infeftment againſt any other perſon, 
155 ſpecially to defend his poſſeſſion againſt others who could pretend no 
intereſt in the inhibition. Durie, 26th January 1636, Lady Borthwick 
contra Ker. A title may be ſufficient to found a reduction and im- 
probation, tho reduced ex capite inhibitionis, becauſe reductions ex 
capite inbibitionis are, properly ſpeaking, declarators, concluding only, 
that notwithſtanding the 1 the inhibiter ſhould have acceſs to 
affect the lands alienated. Stair, 7th January 1680, Hay contra Lady 
Balgerno. | A 1 1 7 


Effect of tbe A SALE of lands was found not reducible ex capite inhibitionis, 
3 = where the purchaſer was taken bound to apply the price to purge in- 
the purſuef: feftments of annualrent upon the ſubject, which were preferable to the 
wane of inte-reducer's right; becauſe here the inhibiter could qualify no benefit by 

the reduction. Durie, Spotiſwood, (Inbibitian) 6th February 1635, 
Roſs contra Dick. The defence was alſo found relevant, that the 
price was to be applied to ſatisfy. debts prior to the inhibition, _ 

N ebts 


bs > . ” * 


_ e *. PER 


Innovation. 


debts the debitor ſtood bound to ſecure by infeftment in his land; for 


this was found to be the ſame as if the debitor had given the infeft= _ 
ment directly to theſe creditors. ibid. Found, That a prior inhi- 


biter might reduce in totum a poſterior bond and compriſing, altho* 
the ſum compriſed for was ſmall, and the ſubject ſufficient to pay both; 
and he was found not obliged to reſtri his reduction to part of the 
lands what might be ſufficient to fatisfy his debt. Durie, 27th No- 


vember 1630, Douglas contra Johnſton, 


INHIBITION upon debts conditional, or in diem, or upon de- 
pendence. See Legal Diligence. 2} 3D 


EXECUTION of letters of inhibition. See Execution, 
REGISTRATION of inhibitions. See Regiſtration, 


L 


— 


INNOVATION 


TLO UND, That in rigore juris the taking a bond of corrobora- 
tion does not cut off preceeding annualrents; becauſe a man may 
renounce his bonds of corroboration, and paſs from them, and take 
himſelf to the bonds corroborated, and charge on them, except 
they be expreſly innovated. Fountainhall, 24th January 1696, the 
children of Thomas Kincaid contra Mr. James Daes. ---- A bond of 
corroboration being granted and delivered by a third party to a creditor, 
and he ſome days thereafter returning it; as not being pleaſed therewith, 
the Lords found, That the creditor might make uſe of this bond, or 
repudiate the fame at his pleaſure. Bruce, 2d February 1715, Grant 
contra Donaldſon. | | | 


In a poinding of the ground upon an infeftment of annualrent, 


the tenants excepting, That the annualrenter had thereafter taken 
infeftment of the property under the redemption of a certain ſum, in 
which was contained the former; the Lords found, That the accepta- 
tion of a new right did exclude him from making uſe of the former, 


as long as the latter was not quarrelled; but that if he were put from 


it, he might have recourſe to his former right. Spotiſwood, (Dom:- 
nium) zoth June 1625, goodman of Raploch contra tenants of Letham. 
---- The Lords found, That where a creditor takes a wadſet after a 
compriſing, tho' only in corroboration, yet it is in ſatisfaction, and re- 
ſtricts to theſe wadſet-lands; and the only difference is, that he ma 
recur to the compriſing if his wadſet be reduced. Fountainhall, 28tl 
November 1678, Gordon contra Gordon. og 


Bx vp and Rankin in company, gave commiſſion to Davidſons, mer- 
chants in Rotterdam, to load a certain cargo, the amount whereof they 
promiſed to pay; and the cargo being ſafely arrived, Blyd foon there- 


after adviſes Davidſons of the ſame, and among other things has theſe 


words, You may transfer the accompt of the company goods to my par- 
ticular accompt, By return to this —_ Davidſons tell. Blyd, That 


at 
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48 Interdiction. 


at his deſire, they ſhall place the amount of the cargo to his particular 
accompt. Upon the fight of this letter, Rankin, the other partner, paid 
in to Blyd his proportion of the price of the cargo; and Blyd ſoon 
thereafter giving way, Ranken was attacked for the whole price : His 
defence was, That Davidſons, the purſuers, had taken themſelves entire- 
ly to the faith of Blyd the other partner, by transferring the accompt 
of the company to his particular accompt, whereby there was a nova- 
tion of the debe, that releaſed him the defender; eſpecially having, upon 
the faith of the purſuers letter, paid in his proportion to Blyd: the Lords 
ſuſtained the defence, this weighing with them, that the tranſaction 
could have no other ſenſible meaning than to liberate Rankin, which 
was obtained by Blyd in this view, to afford him credit againſt his 
partner. 20th June 1733, Davidſons contra Rankin. r 


— — 


Virtual in- A obligation, Not to contract debt or diſpone lands, without the 

terdiction. conſent of ſuch and ſuch perſons, and inhibition regiſtred thereup- 

| on, was ſuſtained, tho' not in the ordinary ſtile of interdiction, the per- 
ſon bound up being inſufficient ro manage his affairs through levity and 
prodigality. Stair, roth November 1676, Stewart contra Hay. 


Solemnities THE Lords found, That in the publication of a voluntary interdiction, 

in publication. no other ſolemnity was neceſſary but the poclamation at the mercat-croſs, 

and that intimation needed not be made to the party. Durie, 11th 
December 1622, Seaton and Elies contra creditors of Atchiſon. 


What effect The Lords found, That private knowledge of an interdiction puts 
it has before not the party in mala fide to contract with the interdicted perſon ; but 
een Look publication of the interdiction is indiſpenſably required. Colvil, | 

November 1 586, Cranſton contra Cranſton. --- Found, That a bond 

granted by an interdicted perſon, in favours of one of his interdictors, 

was reducible ex capite interdictionis; and this altho' the interdiction 
was never publiſhed, becauſe the interdictor was preſumed ſufficiently 
certified already. Haddington, 22d February 1612, Graham contra 
Stewart and Balfour. --- Found, That the interdictor, unleſs the inter- 
dition be publiſhed, may acquire from the party interdicted. Hope, 

Interdiction) 19th January 1621, Pringle contra Borthwick. --- It 

was found relevant to reduce, that a gratuitous bond was granted to 
an interdictor after the interdiction was delivered to him, tho' before 

publication thereof. Stair, 24th July 1678, Grierſon contra Telzifer. 

--- John Tennant having granted a voluntary deed of interdiction to 

Robert Spruel his ſiſter's ſon, who was alſo writer thereof; and having 

thereafter made a revocable ſettlement of his eſtate, failing heirs of his 

own body, to this ſaid Robert Spruel interdictor; in a reduction of 
that diſpoſition, at the inſtance of the diſpoper's younger ſiſters after his 
deceaſe, the Lords found, That Spruel being the writer of the interdi- 
tion, and keeping it in his cuſtody, could not accept of the diſpoſition 
in queſtion ; altho it was pled, That the interdiction was _ — 
N 4 the 


Interdiction. 


bliſhed, and therefore an unfiniſhed deed without any effect. De- 
cember 1725, Tenants contra Spruel. F 


+[9 


INTERDICTION has no effect as to lands not lying within the juriſ= Whateffeæ 


diction where it is publiſhed and regiſtred. Stair, 1 ith February 1662, 2 


Ramſay contra M' Clellan. 


er publica 
n ? 


INTERDICTION has only the fame effect with inhibition, and ope- Has no ef- 
rates nothing as to moveables, nor hinders perſonal execution. Spotiſ- fect as to 


wood, (Interdiction) 15th March 1637, Brown contra Lands. Durie, 


moveables, or 
perſonal exe- 


Spotiſwood, ( Interdiction) 11th July 1634, Bruce contra Forbes. curion. 


Stair, 20th July 1671, Crawford contra Halyburton. Stair, 11th 


| February 1662, Ramſay contra M<Clellan. Stair, 24th July 1678, 


Grierſon contra Telzifer. — A ſum being only moveable, the Lords 
found, That any interdicted perſon needed not the conſent of his in- 
terdictors to the uplifting thereof. Fountainhall, 8th February 1684, 
Davidſon contra town of Edinburgh. --- Found, That interdicted life- 
renters may diſpone their liferent without conſent of the interdictors, 


ſeeing the jus formale of the liferent is not diſponed, but the uſus fru- 


Gus, which falls under the party's ſingle eſcheat. Harcus, (Interdi- 
ction) March 1685, Provoſt Irvine contra M Briar of Netherwood. 


Tux Lords found, That a perſon interdicted may freely diſpone a Strikes not 
ſuitable liferent or conjunct-fee to his ſpouſe. Colvil, July 1 582, 2Sainſt one. 


rous or ratios 


Sempil contra Noble. Nota, the ratio decidendi here was, That the nal deeds, 


relict having a terce of the lands, and being ſerved therein, was content 


to renounce her terce for her conjun&-fee.---An interdicted perſon be- 


ing charged with horning, to do any thing in obedience to his majeſty's 
commands, and to find caution for that effect; the interdictors ſaving 
refuſed their conſent to his bond for relief of his cautioners, the Lords 


_ ſupplied it by interponing their authority to the ſaid bond, to make up 
the want of the interdictors conſent. Haddington, 7th February 1607, 
d 


Earl Athole contra --- Found, That a perſon interdicted cou 


not grant a tack, altho' to a kindly tenant, without his interdictors 


conſent. Hope, (Interdiction 5th March 1613, Douglaſs contra Cran- 


ſton.--An interdicted perſon's bond was ſuſtained, altho' granted without 


conſent of the interdictors, being to a tradeſman for the price of his 
work and wages. Durie, 29th July 1624, Ld. Collingtoun contra 
Faw. --- The like with regard toa bond granted for furniſhing. Foun- 
tainhall, 22d June 1697, Bowman and Pollock contra Earl Kilmar- 


nock.---A diſpoſition made by a perſon interdicted, without conſent of 


the interdictors, was found not to be 7þ/o jure null, but only reducible 
upon lefion ; and ſo an alledgeance, that it was for an adequate onerous 
cauſe, was found relevant, and admitted to probation. Gosford, 25th 
February 1672, - contra A perſon interdicted, having 
granted bond for a ſum to his brother's children, with which ſum, by 
the diſpoſition of the eſtate to him, he was allowed to burden it ; but 
this being quarrelled after his death by his heir of tailzie as a gratuitous 
| deed, the Lords found, That the deed, having an antecedent cauſe, 
was rational, and ſuſtained the bond. Fountainhall, 26th July 1771 7, 


Rae contra Maxwell. Nota, This deciſion is alſo obſerved by Mr. 


Forbes, but, as he ſets down the pleadings, all running upon the power 


of interdictors, ſo he marks the interlocutor as going the ſame way. viz. 


That the Lords ſuſtained the bond (as indeed they did) tho' gratuitous, 
| 6 E 2 | it 


3 


A : — 
 $*:53 
© 2: 2 
- 
; of 5 


— Sr 


40% Ing]terdiction. 
Tet it being granted with conſent of the interdictors; which queſtion, Foun- 


tainhall ſays, was induſtriouſly ſnunned by the Lords as a very danger- 
ous preparative. | 5 | 


. A Box by an interdicted perſon was reduced for want of the conſent 
EY for. Of thoſe to whom he was interdicted, tho' one of them ſigned as cau- 


mally adbi- tioner, and the other promiſed to ſubſcribe the bond, Durie, 12th 
bind? February 1633, Forbes contra Forbes. 


laterdiddor AN obligation granted by an interdicted perſon in favours of his in- 

8 _ « terdictor, found null by exception, unleſs the receiver would prove 

quit. pecuniam in rem interdicti verſam fuiſſe, Haddington, ult. February 
160%, Wardlaw contra Wardlaw. . 8 


Voluntarß A PART having voluntarily interdicted himſelf, and then grant- 
kalle by che ing a diſpoſition to his eſtate; and a quorum of the interdictors thereaf- 
death of the ter dying, and he then granting a ratification of the firſt diſpoſition, 
interdictors. the Lords, in a reduction of this ratification, thought there was a diffe- 
rence betwixt a voluntary and a judicial interdiction; for where it is 
judicial, it cannot be taken away but cauſe cognita, that he is become 
ſciens & prudens, which is not requiſite in a voluntary interdiction; 
and altho' the levity here continued, yet the interdiction ceaſing by the 
death of the quorum, they found him a free man, and ſuſtained his 
ratification, and aſſoilzied from the reduction. Fountainhall, Forbes, 
8th December 1708, Hepburn contra Hepburn, 


Reducile © REDUCTION of an interdiction was found relevant upon this only 
ture of a raci. Teaſon, that it was made immaturely without any cauſe & fine cauſe 
onal founda- cignitione, to the diſcredit of the party, and prejudice of his liberty in 
ny adminiſtring his own. Haddington, 2d July 1607, Ld. Auchinbowie 

younger contra his interdictors. The Lords reduced an interdiction 

ex nulla alia cauſa, but becauſe it was fine cauſe cognitione. Hope, 

( Iuterdiction) 30 January 1618, Robertſon contra „„ 
—— Reduction of a bond of interdiction, whereby the party 
was obliged not to ſell without the interdictor's conſent, or, if he 
did, to pay a ſum of money by way of penalty toties quoties, was 


| ſuſtained, being founded on this reaſon, That the party was rei ſue 


providus & non prodigus, and that the bond of interdiction was con- 
tra. bonos. mores ; notwithſtanding it was alledged, that the ſaid bond 
was granted for ſums of money & ex cauſa oneroſa; and that the in- 
terdiction was not ſimple, but reſolved in a penalty; and that the pre- 
ſtation contained in the bond was not impoſſible de jure, nor contra 
| bonos mores : But the confeſſion of ſums was not regarded unleſs the 
8 interdictor eould inſtruct real numeration: For the Lords thought, that 
the ſame influence which procured the bond, might procure the falſe 
narrative. Hope, (Interdiction) Durie, Haddington, 2oth December, 
Spotiſwood, (Interdiction) 2 1ſt December 1622, Campbell contra Ld. 
Glenurchie.---Found, That a man interdicted may reduce the interdicti- 
on, as being rei ſuce providus, if no cognition was taken by a judge at the 
interdiction, that the party could not govern his own affairs. Had- 
dington, Durie, 4th December 1623, Gichen contra Davidſon. ---- 

In a reduction of a voluntary interdiction, at the inſtance of 3 
. 18 | himſelf 


r 
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Interdigion. 


| himſelf, the Lords appointed' ſome of their number to confer with - 


him ; and upon their report, that he was rational and intelligent, and 


for any thing appear'd by his difconrſe and deportment, rei ſue pro- 


vidus, they reduced in abſence, there being no compearance' for the 
interdictors. Dirleton, 25th July 1666, Wilkie contra | © © 


in a reduction of an interdiction, (which catried in the pre- 


amble, that, the party was laviſh and prodigal) on this ground, that 
it was elicited from him when he was overtaken with drink ; the Lotds 
confidered, that, as the natrative of the party's levity was not to be 
wholly. truſted, ſo neither was it totally to be diſcretited; they there- 
fore ordained the defender, before anſwer, to condeſcend on and prove 
ſuch acts of levity as he could, whether prior to the interdiction or 
ſubſequent ; and the purſuer, for eliding the ſame, to prove his fru- 
gality and provident adminiſtration of his own affairs; and declared, 
that at adviſing they would cauſe fiſt the young man before them, and 
try his behaviour. Fountainhall, roth February 1698, Hunter contra 
Hunter. The Lords reduced a voluntary interdiction made fe 
cauſe cognitione, at the inſtance of the interdicted perſon, unleſs the 
interdictor, in fortification of it, would prove the narrative of 
levity, and facility on which it proceeded ; but here the interdictor 
was paſſive. Fountainhall, 23d June 1699, Gordon contra Dick. --- 
A lady having entail'd her eftate, but without an irritaney de non con- 
trabendo, did oblige herſelf not to alter, not to contract debt without 
conſent of friends therein named, and letters of publication of this in- 
terdiction were raiſed,” executed and regiſtred. In a reduction ex capite 
interdictionis of an hetitable bond granted thereafter by the lady, it was 
| argued for the creditor, That this voluntary interdiction can ſignify no- 
thing, unleſs laviſhneſs, prodigality or facility be alledged. The Lords, 
nevertheleſs, ſuſtained the interdiction as valid, and reduced the debt. 
Fountainhall, 23d December 1703, Row contra Bruce. 


Tux Lords found, That an interdicted perſon cannot ſo much as Redudion 
purſue reduction of a deed of alienation of moveables done by him af- — head 
to whom com- 


ter the interdiction, unleſs his interdictors concur in the action. Mait- — 


land, 14th March 15 54, Ure contra Mitchelſon, ---- In a reduction 
of a bond granted by the interdicted perſon to one of his interdictors, 
found, That he needed not the concourſe of his other interdictors to 
the reduction. Haddington, 22d February 1612, Graham contra 
Stewart and Balfour. ---- The interdiftors may purſue a reduction of 
an alienation made by the interdicted perſon, tho” he does not concur, 
or tho” his apparent heir after his death do not concur. Haddington, 
_ 20th. December 1 593, Ld. Ruthven contra Crichton, Haddington, 

21ſt December 1610, Ld. Broxmouth contra relict of Wauchop. ---- 
In a reduction of an interdiction, at the inſtance of a contractor with 
the interdicted perſon ; the Lords found, That the interdiction could 
not be reduced at the inſtance of the faid-party who had acquired right 
from the interdicted perſon, becauſe the ſaid party, who was interdi- 
ed himſelf, craved not the interdiction to be looſed ; and the ſaid pur- 
ſuer was in peſima fide to contract with him till it had been lawful- 


ly looſed by the judge. Hope, ( Interdiction) 27th November x61 Zo 


Sanderſon contra Craig. John Tennant having granted a voluntary 
bond of interdiction to Robert Spruel his eldeſt fiſter's ſon, who w 
alſo writer thereof; and having * made a revocable — 
6 F. 2 0M 


Intimation. Intruſion. 


of his eſtate failing heirs of his body, to the ſaid Robert Spruel inter- 
dictor; in a reduction of that diſpoſition, at the inſtance of the inter- 


dicted perſon's Jounger ſiſters, after his deceaſe, the Lords found, That 


e writer of the interdiction, and keeping it in his cu- 


Spruel, being 


ſtody, could not accept of the diſpoſition in queſtion, altho' it was 


pled, that interdiction hinders not a man to do rational deeds, (and 


here the diſpoſition was of a ſmall ſubje& to an eldeſt fiſter's ſon, to 


rational and prudent) in re 


prevent its mouldering to 85 amongſt heirs portioners, which was 
pect it was anſwered, That interdiction ope- 


rates in favours of heirs: So that tis ſufficient to found a reduction 


pon, this head, that the interdicted perſon himſelf or his heir is leſed. 
27th December 1725. „ 
1 | 0 NE cannot interdict himſelf to his wife. See Pactum illicitum. 


2 


BOND granted by one interdicted, if it prove its onerous cauſe? 


4 41 £4 


See Prof. 


4 F - . 
e ee . — . ; 
* X — — 

pl \ 


8 * 8380 » # F x 5 8 - 5 f "x , Ws of” * * 
41 t . 5 * a e * E 4 
C * - ' 
4 3 y , - > 1 4 * * 5 . 
— . a A | 1 1 s . with £4 Pp 4 | F ; 2 * 
1 — " N 4 { ' þ 
Per 1. 3 
4 _ . 1 , - N 1 * * " * - * N - 
» 4 - * Y — : K 
- E 5 ; 
1 — 
I X : * . 


DACKBOND effefual without intimation. Gosford, 6th July 


2:3 1676, Gordon contra Skene. Stair, -4th January 1668, Forbes 
. „ K e 5 | 


— 


APART V was affoilzied from intruſion and wrongous intromiſ- 
| fion with the rents of lands, becauſe the purſuer did not libel his 


own poſſeſſion. Sinclair, 14th July 1542, Ld. Innes contra Ld. Cair- 
del. ors 5 | 


A ParTY removing himſelf, his goods, Sc. from the ground, ani- 


mo remanendi; the Lords found, That he could not thereafter purſue 


intruſion againſt him who entred in vacuam poſſeſſionem. Erſkine, 26th 


June 1573, contra Ld. Inchbraikie. 


" A'REMOvING ſuſtained at the inſtance of a compriſer infeft, and in 


_ poſſeſſion above a year by uplifting rents from the tenants, altho the 


defender was infeft before the compriſing, and had allo a gift of liferent 
eſcheat, in reſpect he had not attained the poſſeſſion in a legal way, 
but by entring to the void poſſeſſion of the houſe clandeſtinely when the 
tenant removed at the term; and the purſuer was not put to a new 
action of intruſion, but his right of poſſeſſion was ſuſtained by a reply 
in this proceſs of removing. Durie, 7th December 1627, Lauder con- 
tra Ld. Aitken, We 5 . 

- Tnro' the natural poſſeſſor can only claim juramentum in litem in vi- 
olent profits, yet the maſter of the ground may purſue intruſion for 
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Irritancy. 


diſpoſſeſſing the intruder, and for the ordinary profits. Stair, 18th Ja- 
nuary 1681, Cant contra Harris, | | | 


IRRITANCY. 


FEU-CHARTER was reduced for two years running on | x. irri- 
- A unpaid, altho' no ſpecial proviſion was made thereanent in the tancy ob non 
charter. Balfour, (Feus) 8th March 1525, Abbot of Cambuſbenneth can. 


contra Ramſay. 15th January 1533, Prior of Charter-houſe contra Borth- 
wick. The ſame found with reſpect to lands feued out by the king. 
Balfour, ¶ Teus) ʒth September 1517, the king and his comptroller con- 
tra Ld. Tullibardin. ---- A feu was reduced upon act 2 5th, parl. 1 59, 
for not payment of the feu-duty for two years, altho' the charter con- 
tained no clauſe irritant. Durie, 2 5th November 1623, the Earl Mel- 
roſs contra Ld. Baſs. Found, That a back-tack ought to expire for 
not payment of the feu-duty, in the ſame manner as is obſerved in a 
tack ſet to a tenant. Hope, (Wad/ef) 8th June 1614, Diſhingtoun 

contra Lady Pittenweem. Fountainhall, 2gth November 1683, Dick 
Contra 8886 #; | O 


Fou xp, That where the clauſe irritant carried, That the tack Conventio- 


ſhould fall if two terms ſhould run in one; the expiring of two 
terms without payment made the tack void, but where it bore two 
terms running in the third, that then it required three terms to expire 
unpaid before the tack ſhould fall. Haddington, gth March 161 1, Se- 
ton contra Seton. An irritant clauſe bearing F two terms ſhould 
happen to run in the third unpaid, in that caſe, &c. Found that this 
clauſe imported, That the third term behoved to be complete. Stair, 
Gosford, 19th June 1673, Smith contra Earl Mariſchall. ----In a de- 
clarator of irritancy of a tack, founded upon this clauſe, ** That in caſe 
« the ſaids tackſmen ſhould fail in punctual payment of the faid tack- 
duty therein mentioned, ſo far as that two years tack-duty ſhould run 
< in the third unpaid, that then the ſaid tack ſhall be, ih facto, void 
and null, without any declarator or proceſs of law.“ The defence 
was, Eſto the tack-duty for two full years were entirely due, no decla- 
rator of irritancy, becauſe the import of the clauſe is, In caſe tuo 
years rent ſhould run in the third unpaid, fo that no leſs than three 
full years rent falling at once to be due could found ſuch a declarator. 
Anſwered, The natural fignification of this clauſe, is, That two years 
rent ſhall run into the third without being paid, or ſimply, That two 
years ſhall remain unpaid; becauſe it is inconſiſtent, that two years 
rent ſhould remain unpaid, without running into a third year. Found 
the irritancy in the tack incurred, and that fo ſoon as the two years tack- 
duties were run, and the third running unpaid. 19th February 1729, 
Lady Barrack and her huſband contra the tackſmen of the lands of 
Reiſgill. | | | he at ' | 


ob non ſolutunt 


Fours, That a ſuperior could not purſue reduction of feus, for not What if the 


payment of the duties of the years wherein himſelf was not infeft. 
| 62-2 Hope, 
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Hope, (Clauſe irritant) 16th December 1614, Duke of Lennox contra 
inhabitants of St. Andrews. | - 


What if part IN a declarator of irritancy of a back-tack ſet by a wadſetter, for not 
de paid? payment of the tack-duty for two years; this exception was ſuſtained, 
That the purſuer had poſſeſſed a — of the lands ſet in back-tack, 

the rent of which behoved to impute in payment of his back-tack-duty; 

and therefore a part of it being paid, no irritancy was incurred. Durie, 

18th March 1629, Barclay contra Stevenſon.---- In a proceſs of reducti- 

on of a feu, ob non ſolutum canonem within three years, the defen- 

der was aſſoilzied, becauſe the purſuer had received a ſmall part of 

one year's duty. Maitland, 27th April 1553, Biſhop of Dumblane 

Contra TORY | | | 


Effect ofa THE Lords found the irritancy in a feu ob non ſolutum canonem, 
_ clauſe, f peta- not incurred by many years reſts, but allowed a time to pay and purge, 
tame. becauſe the reddendo bore fi petatur, and it was never — till 
this declarator and reduction. Fountainhall, 27th July 1680, Earl of 
Mar contra Fraſer. 1 5 | 


Legaliri- A RENTALLER, by ſetting the lands in. tack, forfeits his rental. 
Feng or ſub Durie, 13th November 1622, Bonnar contra Nicolſon. --— A rental- 
ſerting a ren- taller aſſigning or ſubſetting a part, forfeits ſo much as he aſſigns or 
talright. ſubſets. Haddington, Hope, {Rentaller) 23d February 1610, Hamil- 

ton contra Boyd. Hope, (Rentalker) 14th November 1622 Nicol- 

fon contra Bonnar.---- A rental found null in tofum by way of excep- 

tion, the rentaller having aſfign'd more than half of the rental 

lands without the maſter's conſent ; but if leſs than the half had been 

aſſign' d, the irritancy would not have taken effect, except as to the part 

aſſign d. Durie, Hope, (Rentaller) 21ſt March 1623, Ld. Craigie contra 

tenants. ---- The inputting of a ſubtenant has not the effect of a for- 

feiture where there is no ſubtack, diſpoſition, or other deed done in 

writ. Durie, 31ſt January 1633, Ld. Cleghorn contra Crawford. 

Durie, 5th July 1625, Ld. Ayton contra tenants. ---- A rental being 

ſet to a man, without mention of his heirs or afligneys, and he never- 

theleſs aſſigning the ſame, the rental was found null by exception at 
te inſtance of the ſetter. Spotiſwood, ( Rental) Auchinleck, (Rental) 

- Dunie, 26th February 1630, Lockhart contra tenants of Bothwell. 

An aſſignation of a rental having taken effect by poſſeſſion, which 
was a forfeiture of the rental, the aſſigney's taking a fubſet from the 
rentaller, ee irritancy was thus — was found not ſufficient 
to im in the poſſeſſion. Durie, 21ſt February 163, Ld. 
13 — con Johnſton. ---- Found, That the ſetting of tacks 
by a rentaller, which rental contained a clauſe irritant, if he made 
any diſpoſition. or alienation of the rental, did annul the ſamen, but 
that ſetting of tacks to the rentaller's eldeſt ſon, did not. Had- 
dington, Hope, (Rental) Nicolſon, ( _ irritant) 19th March 
1622, Earl Roxburgh contra Gray. ---- Found, That an aflignation 
made by a rentaller in favours of his own children, was not ſuch a deed 
as to make the rental fall, ſpecially ſeeing he retain'd the poſſeſſion 
with his children. Durie, Auchinleck, (Removing) 28th Jul 1 
Lady Maxwell contra tenants. ---- Found, That a rentaller, b7 
compact excambing with another rentaller, where the rentals _ 
| bot 
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both of a like quantity of ground, and where the excambion took ef- 
fect by exchanging poſſeſſion conform thereto, the rental thereby was 
extinct, and that the parties had loſt the benefit thereof; altho' in the 
contract of excambion, it was provided, That if the ſetter ſhould not 
allow thereof, the contract ſhould be null. Ratio decidendi, This provi- 

ſion is eluſory, as in the caſe of a vaſſal of ward-lands diſponing, 
which cannot fave from recognition. But where the contract never 
took effect, and both parties notwithſtanding thereof remained in the 
natural poſſeſſion of thęir own lands; the Lords found otherwiſe. Du- 
rie, Auchinleck, (Rental) 15th March 1631, Earl Galloway contra 
burgeſſes of Wigton.---- A clauſe in a rental giving power to the ren- 
taller to input and output tenants under him, will not entitle the ren- 
taller to aſſign; and therefore the aſſignation of ſuch a rental was found 
to annul the ſame, not only as to the aſſigney, but as to the rentaller 
himſelf. Durie, 21ſt March 1623, Ld. Craigie Wallace contra te- 
nants, ----- A rental was found not to fall by being aſſigned, where it 
bore a power to remove, output and input tenants, and to ſet ſub- 
tacks, and to give ſubaltern rights. Durie, 5th March 1629, Ld. 
Ley contra Kirkwood, N | — _— 


THE queſtion occurr'd, whether a tack ſet to a woman, ſecluding ts marriage 
aſſignies, is void upon her marriage? For the affirmative the authority ſbaoalfigns- 
of Craig was given. L. 2, Dieg. Io, & 6, Stair, L. 2, T. 9, $ 26. On — 
the other hand it was pled, That here there is no aſſignation, becauſe a 

tack ſecluding aſſignies falls not under the jus mariti. 2do, Eſto there 

were, the aſſignation could only be annulled, but not the tack. See 

Stair eodem titulo, & 16, in fine. Anſwered, The adminiſtration. of 

the tack, as well as of the profits, muſt, in all events, be in the huſband, 

which is virtually ſuperinducing another tenant ; and this is a virtual 
aſſignation that cannot be reduced; and therefore nothing is left but 

to reduce the tack itſelf. And this is the very reaſon given by Lord 

| Stair, & 26 above cited. The Lords reduced the tack, January 

1734, Sir John Home of Manderſton contra Margaret Taylor and 


her huſband, | 


= Nam CRATES was reduced, becauſe the feuar had deſtroyed the If negligence | 


woods, trees, houſes, &c. and conſequently. had contraveened the cauſe ren, > 
the ſubj 


of granting the feu, vig. for * barren and waſte grounds. fer an irritan- 


Balfour (Feu) 12th May 1540, the king contra Wardrop. In an cy? 
action for voidance of a tack, upon this ground, That the woods, 
Which the tackſman had expreſly bound himſelf to take care of, were 
neglected and deſtroyed. Anſwered, This is not a ſtatutory irritancy, 
nor made an irritancy by the tack, and therefore can only infer an action 
for damages, which the Lords found relevant. 23d January .1729, 
Duke of Roxburgh contra Ker.----- An exception ſuſtained againſt a 
removing from a houſe and yards, upon a rental, conſtituting the de- 
fender kindly tenant thereof, altho' it was alledged that the houſe and 
yards had fallen into decay by the defender's neglect, which ought to 
irritate his rental, Durie, 2gth January 1628, Duke of Lennox con- 
tra Houſtoun, | 5 „ 
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Irricancy is A TAck ſought to be reduced, propter non ſolutum canonem by the 
nora voicance ſpace of many years, will not be reduced from the time of the firſt 
akin? > fallzie, fed tantum a tempore litis mote, Haddington, 5th March 
voidable only. 161 1, Seaton contra Seaton, „ | 


Irritancy b A Fu being taken to a man and his wife in eonjunct-fee, and af- 
von ſolutum ter the man's deceaſe, ſhe failing for two years to pay the duty, the 
ö feu charter was found not reducible, except as to her liferent, in preju- 
againſt third dice of the heir. Balfour, (Feu) 5th April 159, Maſon contra Ma- 
parties? ſon. Hope, (Clauſe irritant) 22d December 1620, Ld. Kilbirny con- 
tra Crawford. Three perſons being bound in a tack-(having a clauſe 

irritant, in caſe two years ſhould run in the third) one of whom was to 

enjoy during life, and the other two thereafter till the expiration of the 

tack ; the liferenter failing one year, and the two others another, not- 
withſtanding that mora fua unicuique nocere tantum debet, the Lords 

found, That the tack was irritated by this failzie as to them all. Colvil, 

March 1587, Ld. Glasford contra tenants, ag 


If irritancy LANDS being mortified to a convent, on condition of ſaying ſo ma- 
a9. ry BT ny maſſes yearly for the ſoul of the donor and his predeceſſors, and 
dition becomes in Caſe of failzie to return to him; *twas found, That notwithſtand- 
impreſtable ? ing ſuch maſſes were prohibited by law, (fo that per cos mon ſtetit that 
+  . they were not ſaid) and altho' all ſuch lands were by act of parliament 

annexed to the crown, yet the irritancy took place upon their failzure. 


Colvil, June 1592, Cockburn contra the king. 


| Trritancy — A wadfet being granted under reverſion, and upon proviſion, That 
when purge- if, upon requifition, the principal ſum and bygones were not paid, the 
por ey 7 ra reverſion ſhould expire; requiſition being made, and the ſame not ob- 
commiſſoris in tempered in the terms of the contract, this nora was found not purge- 
pigvoribus. able, altho' the money was offered at the bar. Haddin gton, 1gth 
February 1611, Ld. Barſkeoch contra Ld. Garthland, ---- A wadſet 
being in the contract declared irredeemable, if not redeemed upon a 
premonition of nineſcore days before the term; the ſaid clauſe irri- 
tant was ſuſtained, altho' pactum legis commiſſoriæ in pignoribus be 
rejected by the common law. And here the Lords refuſed to aſſign a 
day to the defender to purge, becauſe the requiſition was on ſo great a 
number of days, and the defender offered not inſtantly to conſign the 
ſum at the bar. Durie, 19th July 1625, Nairne contra Napier. 
Irritancy of a reverſion of lands given in wadſet, incurred by not pay- 
ment of the yearly annualrent, was found not purgeable ; but tl 
Lords ordained fome to deal with the purſuer to conſent to the purga- 
tion, if the whole principal and annualrents were paid at the next term. 
Durie, 7th February 1628, Pringle contra Ker. Proviſion being 
made in a bond of borrowed money, that a reverſion contained in ano- 
ther ſecurity ſhould expire, if the ſaid borrowed money were not paid 
at the time appointed; the Lords found, That ſeeing the borrower 
died before the-tefin of payment, and that'there were only two months 
run fince the ſaid term, the failzie 'was purgeable, notwithſtanding the 
act of ſederunt 27th November 1 592. Durie, 19th March 163 1, Scot 
contra Dickſon. ----A perſon having borrowed money, granted a ſecurity 
to the creditor, by diſponing lands in the form of an abſolute diſpoſition ; | 


taking | 


. 
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taking at the ſame time a backbond, declaring, that the lands ſhould be 
redeemable within a certain limited ſpace, by the payment of the money; 


redemption was found competent at any time before declarator, this be- 


ing a pattum legis commiſſoriæ in pignoribus. Darie, 8th July 1636, 


Cleghorn contra Fergufſon.----A wadſet was granted, with a clauſe irri- 
tant, bearing, That if the reverſer did not put the wadſetter in poſſeſſion 


of the whole tenement within a limited time, the reverſion ſhould eo 255 
expire. It was argued here, That albeit the Lords are in uſe to ſu 
parties, incurring irritancies thro' neceſſity or perhaps inadvertency, to 
purge the ſame, this cannot be extended to a wilful failzie, where the 
reverſer obſtinately refuſes to remove, or put the wadletter in poſſeffion. 
The reverſer was allowed to purge the failzie, by poſſeſfing the wadſetter 
and paying damages. Stair, 25th' November 1662, Sawer contre 
Rutherford. Clauſes irritant in wadſets purgeable before declarator. 


. 


Stair, 1ſt February 1667, Earl of 'Tullibardine contra Murray. — In 
a ſale for a competent price where the purchaſer has no power to require 


his money, the lands are not redeemable but within the time, and on 
the terms in the reverſion. Stair, 17th January 1679, Beatſon contra 
Harrower. ---- Lands being fold for an adequate price to a party who 
was not ab ante creditor, a backbond of the fame date, obliging the pur- 
chaſer to denude upon repayment of the price within a limited time, was 
found not purgeable. Dalrymple, 4th November 1718, Cutler contre 


Malcolm. -A party felling lands, and getting a backbond of rever- 
ſion, bearing, That a certain ſum was paid; and that if the ſeller did 
not redeem by ſuch a day, the lands ſhould be irredeemable, upon the 


purchaſer's paying ſuch a further ſum ; both which together weredecla- 
red to be the adequate price of the lands; an offer being made, and a 
declarator of redemption raiſed, and the queſtion arifing, Whether this 
was a wadſet or a conditional fale ? the Lords found it yet purgeable ; 
but that the purchaſer might have no trouble, they declared, that if he 
were not paid within three weeks, the land ſhould be his, and that there 
muſt be no retention on pretence of cauſing him compt and rec- 
kon for his intromiſſions with the rents of the lands, the purchaſer 
finding caution to pay what the purſuer ſhould afterwards inſtruct a- 
gainſt him; ſince otherwiſe the purſuer might keep up his money, and 
delay him with a tedious compt and reckoning. Fountainhall, 23d 
February 1699, Kintore contra Ramſay. A creditor who had an 
expired legal, entered into an agreement with his debitor, reſtricting 

his adjudication to a lower ſum, and granting a reverſion for ſix years, 


with this 7 clauſe, That if the reſtricted ſum was not paid within 


that time, the reverſion ſhould 7/o facto expire, and the lands belong 
to the creditor upon payment of a certain further ſum, the agreed - — 
worth of the reverſion ; the Lords found, this was not pactum legrs 
commiſſorie in pignoribus, and that the irritancy was not purgeable 
by payment of the reſtricted ſum after the reverſion was expired. Foun- 
tainhall, 2oth July 1697, Marquis of Athole contra Campbell of 
Glenlyon.— The L 


ords Hihsinedd redemption of lands ſold, ſeveral years 


after elapſing of the time prefixed for uſing redemption by a backbond of = 
reverſion. Forbes, 15th February 1706, Young and her N 


Craicks. Lands being diſponed irredeemably, but the 8 | 


the ſeller a bond of reverſion, That upon payment offui IX 
and ſuch a term, he ſhould renounce the lands, otherwiſe: they were to 
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be his in property, on payment of a certain further fum to the ſeller ; the 
lands not being redeemed at the time prefixed, but the purchaſer till 
continuing to poſſeſs ; the Lords, many years thereafter, found them 
ſtill redeemable, in a declarator of redemption and extinction, not at the 
Inſtance of the diſponer himſelf, but of the purchaſer of his eſtate at a 
judicial roup. Fountainhall, 27th February 1706, Colonel Erſkine 
contra Hamilton, '---- A man having fold land, and then taking a de- 
cClaration from the purchaſer, That he the ſeller ſhould have liberty, 
within two or three years after his ſon's return from abroad, (whoſe 
inclinations touching the ſale he was defirous to know) to redeem the 
lands, by paying the money then given as the price thereof; and the 
ſon having ſhortly thereafter returned, but for four years that he lived 
never having ſignified his diflent ; and after his death, the father raiſing 
a declarator of redemption, the Lords found, That the order not being 
uſed within the three years allowed for that end, the lands were not now 
redeemable, in reſpe& the backbond was granted ſeveral months after 
the diſpoſition, and ſo not pars contractus. Forbes, 28th, Fountainhall, 
29th July 1709, Stewart contra Stewart. | 1 
adh, Irrimn-⸗ IN a e of irritancy. againſt a feuer, for ſuffering two years 
cy ob non ſolu- feu-duties to remain unpaid, it was found, That if the declarator pro- 
_ c*- ceded oh act 250, — go 597, the irritancy was purgeable by pay- 
ment at the bar; but that it was not purgeable, if the irritancy was 
pactioned in the feu-right. Stair, 1ſt December 1664, Earl Suther- 
land contra Gordon. ---- Accordingly the conventional irritancy found 
not purgeable. Colvil, January 1586, prior of Pluſcarden con- 
tra ſheriff of Murray. -In the like caſe, the defender's offer to purge 
at the bar, was not admitted, unleſs he could give ſome good excuſe for 
his neglect. Stair, 13th February 1666, Ld. Wedderburn contra 
Wardlaw. ---- The ſame rule is followed where the conventional irri- 
tancy is contained in a tack. Colvil, December 1586, Hay 
contra Moffat. Haddington, gth March 1611, Seaton contra Seaton. 
Haddington, 16th July 1622, Donaldſon contra tenants. Stair, Gil- 
mour, 16th February 1665, Hepburn contra Niſbet. Stair, 26th July 
1678, Pourie contra Hunter. But if the tackſman has a probable 
ground of ignorance, tho it be ignorantia juris, he is admitted to 
purge at the bar, upon payment of the whole tack-duty and damages. 
Stair, Gosford, 14th July 1675, college of Aberdeen contra Eart 
Northeſk. The tackſman was allowed to purge at the bar, where 
it was pactioned that the tack ſhould be null upon failure of payment 
of the tack-duty for a ſingle year. Colvil, © © March 1587, biſhop 
of Orkney contra Sinclair. Spotiſwood, (Removing) 4th July 1628, 
Ld. Saughy contra tenants. ---- A ſuperior purſuing a declarator of a 
conventional irritancy. againſt the creditors on his vaſlal's eſtate o non 
 folutum canonem, which irritancy was incurred before the vaſſal's death; 
the Lords found it ſtill purgeable, tho? the irritancy was ingroſs'd in 
the title deeds, and fo = to be known to the creditors. Foun- 
tainhall, 23d March 1686, Riccarton Drummond contra creditors of 
Orange Hamilton. The ſtatutory irritancy of a feu ob non ſolutum 
canonem found not purgeable, the offer of paying the bygone feu- duties 
not having been made till long after intenting of the cauſe. Had- 
dington, 7th 8 160 5, Wardlaw contra Hepburn. ---- The Lords 
ſuſtained a dec r for finding a tack null ob non ſolutum , 
| | | | | | 0 
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purge by payment of the tack- duty betwixt and a certain day, and find 
caution for payment thereof in time coming. Home, Novem- 


' 
he $2 1 » —— — 
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ay 
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tho the tack wanted a clauſe irritant, unleſs the tackſman would 


ber 1682, Phin contra Phin, --- A legal irritancy of a tack ob nos fo- | 


lutum canonem, found purgeable at the bar, or before extracting, by 


paying the bygone tack-duties. Fountainhall, 2gth November 1683, 


Dick contra . 23d January 1729, Duke of Roxburgh contra Ker. 


A CLavsE in a feu-charter, obliging the heir to enter within 3tio, Other 
and day of his predeceſſor's death, under the pain of loſing the feu, — 4 


found purgeable before declarator. Fountainhall, 1 5th December rentals, 


1693, Baillie of Jervieſwood contra town of Lanark. A party 
being rentalled with this proviſion, That if he made over his right to 
any other perſon without his maſter's conſent, he ſhould Joſe his rental 
ipſo facto, without further proceſs; - nevertheleſs in a removing the 

Lords found, That the purſuer behoved to obtain a declarator of irri- 
tancy before the defender could be decerned to remove. Spotiſwood, 
(Removing) Maitland, 22d January 1566, abbot of Kilwinning con- 
—_ , ---- A tackſman having granted a verbal ſubſet for a year, 
a declarator of irritancy intented after the ſubtenant was removed, 


libelling upon a clauſe in the tack, that the ſame ſhould be 19% fats 


null upon aſſigning or ſubſetting, was not ſuſtained, the irritancy, as 
ſaid is, being purged before intenting declarator. Fountainhall, 11th 
December 1708, Forſyth contra Johnſton and Kennedy. . 


A Lapy having granted a renounciation of her liferent- right in 4to, Conven- 
favours of her ſon, upon his becoming bound to relieve her of her debts ct — 


betwixt anda day certain, and, by a poſterior deed, it being declared, that and contracts. 


if the ſame were not per formed at the day, the renounciation ſhould be 
void ipſo facto; this not being a penal irritancy was found not purgeable. 
Stair, Gosford, 1oth December 1672, Lady Cultequhey contra Ld. A- 
bercairny — In a contract betwixt a liferentrix and her ſon, ſhe ſells 
and diſpones her liferent to him, and he becomes bound to pay her a 
certain ſum leſs than the liferent, at two terms in the year, with annus 


alrent for each moiety from the terms of payment ; and there is this 
clauſe, That in caſe the fon ſhould fail in punctual payment of the 


ſaid annuity, at moſt within a month after each term, then the liferen- 
trix fhould have full and free recourſe to ber former right above di- 
ſponed; the Lords found this irritancy not purgeable. 12th January 
1727, Burnet contra Ker.----A lady having reſtricted her liferent an- 
nuity in favours of the heir, with this proviſion, That if the reſtricted 
ſum were not duly paid by a day, ſhe might inſiſt for her full annui+ 
ty, and the reſtriction be null; and the heir, after making punctual 
payment for ſome years, having fail'd, and ſhe having adjudged for 
he full annuities ſince the date of her right, the Lords ſuſtained the 
adjudication for the full annuities fince the failzie, but not for pre- 
ceedings ; and found, that the failzie was not purgeable. Home, 

November 1681, Pearſon contra Niſbet. -+----- In the like 
caſe, the Lords found the failzie purgeable by the heir's creditors, but 
declared, That in caſe the irritancy were thereafter incurred, they 
ſhould not be indulged to purge a ſecond time. Home, No- 
vember 1686, Niſbet contra creditors of Dryburgh. One having 


reſtricted an alimentary _ proviſion from 200 merks to L. 50 yearly, on 


condition of thankful pay ment; and the debitor having notwithſtan= 


ding failed, the Lords W failzic ought to have 
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_ duced a better right to his own tithes, than the ſetter had, the bond 


no further effect than for that year's aliment, and upon this medium 

decerned the full 200 merks for the bygone year; and in time 
coming found the ſame alſo due, unleſs the debitor alſo paid the re- 
ſtircted ſum within eight days after each term. Fountainhall, 28th 
June 1694, Dewar contra Learmont. ---- A creditor having tranſacted 
with his debitor, and accepted of a leſſer ſum for his claim, under 
this condition, that if the money was not punQually paid at a certain 


term, the creditor was to recur to his former right; and-the term be- 


ing elapſed without offer of payment, the Lords found the ſame yet 
purgeable. Gilmour, 8th January 1663, Gordon contra Ld. Leys.--- 
The like, where a party tranſacted an appriſing with his debitor. But 
here the party ſeeking to purge was not the debitor, but a co-ap- 
priſer. Fountainhall, 21ſt December 170%, Earl Southeſk contra 


Arnot. The like where the debitor himſelf was the party who of- 


fered to purge. Bruce, 27th November 1716, Watſon contra Hamil- 
ton. A contract containing an irritancy upon non- performance, was 
found not purgeable, not being penal. Stair, 2oth February 1680, 


Jamieſon contra Waugh. Bruce, 14th December 1714, and 21ſt Ja- 
nuary 1715, Dundaſs contra Murrays. ---- One having contracted ſome 


perſonal debt, tailzied his eſtate with this irritant clauſe, That in caſe 
the tailxier ſhould happen to be charged with horning or other diligence 
done againſt him, that the heirs of tailzie muſt \relieve him thereof, 


_ within fix months after intimation thereof, otherwiſe to amit and loſe their 
rigbt; the irritancy being incurred, the publick, by forfeiture, coming in 


place of the heir of tailzie, it was argued, That the deſign of this 
clauſe was nothing elſe, but to relieve the tailzier of his .perſonal 
debt, and here the publick was ready to purge the irritancy, and an- 
ſwer to the tailzier for all damage ſuſtained ; the Lords found the 
irritancy not purgeable. ' ____, Grierſon of Lag contra his 
eldeſt ſon and officers of ſtate.---- The Earl of Dunfermling had a 
commiſſion from the crown, after the reſtoration, to call to an account 
the collectors, who, during the uſurpation, had intrometted with the 
ublick money, and to uplift and diſcharge; in purſuance of this power 
bi made a tranſaction with Gray of Hayſton collector of Forfar, giv- 
ing him a diſcharge, upon receiving ſome part of 30,000 merks in 
ready money, and bonds for the reſt ; he alſo gave Hayſton an oblige- 
ment to obtain a ratification from the crown of the diſcharge, and 


a remiſſion to be delivered betwixt and a certain day, to the effect the 
fame might be expede through the ſeals; or otherwiſe, if he prevail'd 


not in procuring thereof, he was obliged to pay back the money then 
received, and deliver up the bonds, and each party was to be again in 
his own place. The Earl having failed at the day to procure the rati- 


f fication and remiſſion, the queſtion aroſe, if it was yet competent? 
And it was pled, That Hayſton never ſuffered any thing by the want 


of theſe writs, nor could he now ſuffer ; however they were now rea- 


dy to implement: The Lords found the reſolutive clauſe in the oblige- 
ment was nopenal irritancy, and therefore not purgeable upon — 4 
mance after elapſing of the day. iſt January 172 5, Stirling contra 
_ Gray, ----Irritancies in tailzies are not purgeable. Home, iſt Febru- 


1726, Stewart contra Denholm. ---- A party having taken a tack 
his own tithes, and given bond for a graſſum, upon receiving a 
backbond, with this quality, That if againſt a certain term he pro- 


ſhould 


— 


_ tc. 3 


Juriſdiction. 


ſhould be null, was allowed about three years after elapſing of * = 
term, in ſuſpenſion of a charge on the bond, to produce a pre- 
ferable right, the irritancy not being declared, ſeeing this was a pe- 


nal irritancy. Forbes, 8th, Fountainhall, gth January 1708, Cochran 
contra Lord Bargeny. ------- A party being infeft in an yearly an- 
nuity, for the liberty of a high-way through her ground, with this 
quality, That if the granter could produce any prior agreement by a cer- 
tain day, containing a leſs ſum than that now agreed upon, then the 
granter of the high-way ſhould reſtri& herſelf thereto ; and the ſaid 
day being . elapſed, the Lords thought, That altho' the time limited 
for producing any reſtriction was elapſed, yet the failzie was ſtill purge- 
able, and if they had any ſuch paper, it would be yet receivable; the 
taking advantage of ſuch penal irritancies being odious in law. Foun- 
tainhall, 2 1ſt December 1709, Dutcheſs of Hamilton contra Fairholm. 


Tur Lords found a back-tack during the not redemption of an an- Offer ef 


nualrent containing a clauſe irritant, in caſe of not payment of the du- p—_— if it 
ops incurring 
ey; 


ty, to be null, in reſpect of non-payment at the term ſet down in the 
contract, altho' the tackſmen had made real offer, debito tempore, be- 
cauſe they had not conſigned the money. Haddington, zd June 1 595, 
Biſhop of Dunkeld contra Ld. Ardroſs. --—A feu being granted with 
a clauſe irritant, it was found not ſufficient to offer payment to the pro- 
curator making requiſition, but that the clauſe irritant was incurred, 
unleſs payment or offer had been made to the ſuperior or his chamber- 


lain. Haddington, 18th July 1610, Lord Torphichen contra Ld: 
Pitfoddels. ---- A proviſion, that a reverſion ſhould expire in a certain 


time, if the reverſer did not offer the money, was found ſufficiently 
interrupted by an offer with conſignation. Durie, 2oth March 1627, 


Johnſton contra Ld. Herries. ---- An offer debito tempore, tho without 


conſignation, was found relevant to purge a conventional clauſe irri- 


tant incurred, ob non ſolutum canonem, at the time of the diſpute, the 


money being produced at the bar, tho' ſuch an offer, without con- 


ſignation, would not ſtop the courſe of annualrent. Fountainhall, 


Stair, 26th July 1678, Ld. Powrie contra Hunter. The like. 
Maitland, 4th May 1 556, Biſhop of Murray contra Ld. Kinfauns. 


IRRIT ANCY upon marrying without conſent. See Condition. 


GROUND of compenſation, if it will prevent the irritancy from 
taking place? See Compenſation, | | | 


. TO whom competent to plead the benefit of an irritancy. See Jus 
tertii. See Perſonal and 7 anſmiſſble 1 1 
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OUN D, That an arreſtment upon a bailie's — being Ge- udge what 


cuted extra territorium, is null, altho' the de 


— 8 * | 
within the extra terri- 


bailiary. Stair, Gosford, 5th December 1671, Miller contra Craw- aum. 
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ford. A woman having reſtricted her jointure, and confirmed it by 
aan oath before a judge, that ſhe ſhould never come in the contrary; 
and now alledging that the oath was adminiſtred 2 judice non compe- 
tente, vis, the ſheriff of Edinburgh in the Abbay, which is extra ejus 
territorium; the Lords found, That it was actus voluntarie juriſdi- 

' Hanis, and needed not be pro tribunali, and that any judgment was 
competent for that. Fountainhall, zd February 1688, Cochran con- 


tra Lady Bathgate. 


Pares of a fr. Four, That where lands are united and annexed to other parts 
ren hires, of a barony lying in another ſhire, yet the tenants, vaſſals, &c. muſt 
give ſuit in preſence at the head-courts of that ſhire, within which 

they are locally ſituated. Maitland, 24th February 1552, Ld. Calder 

contra ſheriff of Nairn. 28 r 


| Jariftitin A VAss AT, tho infeft cum curiis, is not exempted from his ſu- 
bo diſmem- perior's Courts, This clauſe gives him power to hold courts upon his 
bred? - own tenants. for his farms, or wrong done among themſelves ; which, 
dùagKæ at the fame time, is not privative of the ſuperior's juriſdiction ; and 
therefore if the vaſſal himſelf do wrong, or commit blood, he may be 
conveen'd in the ſuperior's court, notwithſtanding, of the ſaid clauſe. 
Durie, 3d March 1630, Lord Lora contra Ld. of Panholes. --— A 
burg of regality has no juriſdiction excluſive of the bailie of regality, 
within whole bounds the burgh lies; but betwixt them there is /ocus 
prevention: For the burgh's juriſdiction, being granted by the lord of 
regality, is to be underſtood cumulative, not privative; as is al- 
ways underſtood in grants of juriſdiction to vaſſals, which a burgh is. 
Stair, - 14th; Dirleton, 1 5th January 1668, bailie of the regality of 
Killimuir contra burgh of Killimuir, ---- A baron having granted a 
charter to his burgh of barony, with power to them to chuſe their own 
bailies, whom he appoints and declares to be his baron-bailies within 
the bounds of the burgh; the Lords found, That by this grant no 
more was intended than a ſubordinate juriſdiction, ſuch as is compe- 
tent to vaſſals, which the incorporation of the burgh is, confiſtent al- 
ways with the accumulative juriſdiction in the ſuperior. 7th Decem- 
ber 1734, Earl Wigton contra town of Kirkintulloch, -— The#ere- 
ction of a burgh-royal within a bailiary, excludes not the bailiary of 
its juriſdiction and caſualties; and the caſe is not here alike, as where a 
barony is conſtituted within an heretable ſheriffship, becauſe the caſu- 
alties of ſheriffship belong to the king, but the cafualties of a baili 
belong to the baillie proprio jure, which cannot be prejudged by any 
poſterior grant. Stair, 27th February 1666, Lord Colvil contre town 
of Culroſs. | | EY 
Ax heretable bailie of regality having diſponed lands lying with- 
in the regality to be holden of the king, with all right the diſpon- 
er had thereto; this was found not to exempt the diſponees from the 
juriſdiction of the regality. Stair, 15th February 1673, Ld. Cragie- 
var contra vaſſals of Lindores. --- The like. 2oth February 1733, 
Hay of Strowie contra creditors of Simpſon. © BT 


| Effrftof a Ax heretable bailie having firſt given a deputation, extending over 
depurarios. the lands belonging to the depute himſelf, as well as ſeveral other lands 
unn che neighbourhood, and thereafter a general deputation to another 


OVCr 


Juriſdiction. 
over the whole regality, in a queſtion betwixt the two deputes, the 
firſt depute was found: exempted from ſuit and compearance, either at 


head-courts or other courts held by the other depute. Durie, 7th 
March 1622, Ld. Clunie contra Ld. Boquhin, 


—_—— e 


ſh 


In a ſuſpenſion of an inferior judge's decreet for a bloodwit, becauſe What caſes 
the fact was referred to the party's oath without any inqueſt, the Lords qu — 
ſuſtained the decreet, ſeeing the party was perſonally preſent, and not 
purſued to loſe either life or limb, but only for a pecuniary unlaw. And 
this, our author ſays, was then uſually done before the privy council. 

Durie, 13th February 1634, the bailie of Melroſs contra Darling. —-- 
The like. Durie, 3oth January 1622, ſtewart of the Merſe contra Ld, 


Weltniſbet. 
Prorogation of juriſdiction. 


A Px RSO being ſummon'd to compear coram non ſuo judice, Decreet pro- 
the Lords found, That if he did not compear and propone his decli- 1 
nator, the decreet pronounced againſt him muſt ſtand good till it be court. 1 
reduced. Colvil, February 158 5, Roberton contra Dundaſs. 
----The contrary was found, and the decreet declared zpſo jure null, 
where the privy council had decerned in a removing; but here the in- 
competency was clear, Colyil, July 1586, M*Duff contra 
Doig. | | | | | | 
Tux decreet of an inferior judge was ſuſtained altho' pronounced in Deereet pro- 
time of vacance without diſpenſation, becauſe that defence was omit- 2ounced inva- 
ted to be proponed, and the not inſerting the diſpenſation in the de- how — 
creet was found not objectable by the defender, either in ſuſpenſion or ted? 
reduction. Auchinleck, ¶ Decreet) 6th December 1628, Ld. Minto 
contra Maxwell. | 


| Found, That a ſheriff's juriſdiction may be prorogated againſt a Prorog 


thout ob- ¶ leo in læum. 


party living without it, by his compearing and pleading, wi 

jecting to the juriſdiction, and that he is thereby barr'd from quar- 
relling the decreet as a non ſuo judice. Durie, 23d February 1627, 
Service contra Charlmers, | 7 


No inferior judges in this kingdom have power to decide in an De canſa in 
action of contravention of lawborrrows, tho they may cauſe par- fam. 
ties find caution of lawborrows in their courts; and if they proceed 
and give proceſs and ſentence of contravention, tho againſt a defen- 
der compearing, the ſamen will be null by way of exception. Had- 
dington, 6th July 1611, Kennedy contra Kennedy. A decreet of 
removing being obtained before a ſheriff, at the inſtance of a maſter 
againſt the tenant, for not payment of his tack-duty, and finding can- 
tion for payment thereof in time coming; the Lords found, That a 
ſheriff was not judge competent in ſuch extraordinary removings, 
even tho” the defender did compear, and did not propound that de- 

' fence, and ſo ſeem'd to homologate the ſheriff's juriſdiction, and there- 
fore found the decreet null, Falconer, 22d December 168 x, Home, 
March 1682, Bethune contra his tenants, The Lords re- 
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poned a party againſt a decrect of the juſtices of the peace, pronounced 
ina compt and reckoning, in vacation-time without a diſpenſation, 
and decerning him to pay L. 8 Sterl. to the purfuer, as his ſhare of 
L. 100 due to the partners of a manufactory, altho' the defender had 
compeared, proponed payment, and ſuffered the term to be circum- 
duced againſt him for not proving, and for not deponing upon the ve- 
rity of the libel, referred to his oath. Forbes, 2d July 1712, Lord 
Pitmedden contra Douglas. | | 


Prorogation . An action for debt referred to the oath of the debitor, eſpecially if it 
cs mag proceed upon a contract ordained to be regiſtred in the books of the 
dove L 40. commiſſariot, may lawfully be purſued before the commiſſary ratione 

juramenti. Haddington, 4th July 1611, contra — 
A conſent to regiſtrate in the commiſſar books expreſs d in the deed, is 
underſtood a prorogation of the commiſſar's juriſdiction, as to all pro- 
ceſſes founded upon the deed. Durie, 27th March 1627, Irvine contra 
Young. -—- The contrary. Durie, 28th November 1621, Ld. Greenock 
contra . Tho' a commiſlary decern in a ſum, exceeding the 
injunctions given to the commiſſaries 2oth February 1666, yet the ſen- 


tence is valid, unleſs the fame had been objected upon compearance. Here 


the decreet was in abſence. Stair,2 5th June 1668, Black contra Scot, 


Rowe ed aan, CRE 2 1 er- - biſhop * a — 
n , was ſuſtained, tho quarrelled by ſuſpenſion, upon this ground, 
judge againſt That the biſhop was rebel at the time of pronouncing, in regard that 
pops ak objection was not proponed before the ſentence, J. Barbarius Phi- 
objeion. HfPus, KN pand. de officio prætorum. Durie, 29th January 1629, Kellie 
| contra Winram, | Os 
de . To” the judge-admiral has a privative juriſdiction, at the firſt in- 
Qion of the ſtance, in maritim cauſes, yet regiſtration of a charter-party in the 
courrof ſeſſion, books of ſeſſion was ſuſtained, in virtue of the conſent to regiſtrate 
they are ner there, by which the juriſdiction of the court of ſeſſion was prorogated. 
judgesarthe Harcus, (Sſpenfion) February 1682, Brown contra Burnet. | 
Proponing A Pax ry having firſt proponed declinator of an inferior jud d 
er deft a. hy | Juage, an 
— — that being repelled, . > on to propone other defences ; the 
_ ED Lords found, That this was not paſſing from the declinator of the court 
on, as incompetent. Fountainhall, 2gth July 1696, Schaw contra Bu- 


Prevention in cumulative juriſdictions. 


Is a competition betwixt the king's vaſſal, tho no baron, and the 
ſtewart of the ſtewartry, bath having unlawed a perſon for a bloodwit, 
the Lords preferred the king's vaſſal, in reſpect of his prevention. Du- 
rie, zoth June 1622, ſtewart of the Merſe contra Ld, Weſtniſhet, ---- 
Prevention by citation is not ſufficient, if the judge does not uſe dili- 
— to bring it to a ſentence ; and therefore, in a blood wit, tho the 
lie firſt cited, he delaying to proceed, the ſheriff's ſentence was ſu- 
ftained. Gosford, Stair, gth November 1692, Scot contra Riddel. 
— Tho the procurator-fiſcal of one court has firſt attached the cri- 


„ 2 * ttt, * hs... AM... —— » 
a 


Juriſdiction. 


_—e 0 


minal by | prevention, that hinders not the private party to apply to any 
ther court for his reparation, Stair, ibid. Gosford, 1ſt July 1673, 
ork contra Fife. N | 


5 Juriſdiction of the court of ſeſſion. 
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or old, the Lords juriſdiction in maritim affairs was cumulative To wha 
with that of the admiral ; only in ſuch caſes they allowed him to fit, <uschc — 
and have his vote with them. Sinclair, gth March 1 543, Lord Both- ends. 


well contra Flemings. | | 

THe. Lords found themſelves competent judges in a proceſs of ba- 
ratry againſt a churchman. Sinclair, March 1 548, abbot of 
Paiſly contra provoſt of St. Giles. ---- Before the reformation the Lords 


were never in uſe to grant letters of lawbarrows againſt a prieſt, but 


ſtill remitted him to his ordinary. Sinclair, 28th June 1542, Fenton 
and Douglas contra Sir John Johnſton prieſt. --— The Lords of ſeſſion 
are judges competent in ſpiritual cauſes, even in the firſt inſtance, when 
the conſiſtorial juriſdiction is ſtopped by civil wars, or otherwiſe. Bal- 


four, (Seffion) 19th December 1 560, Chalmers contra Lumiſden.—— 


The Lords adyocated a cauſe from the high commiſſion for plantation 
of kirks, in an action concerning the title of a benefice contentious be- 
twixt a perſon preſented by the king, and another preſented by the 

prior of Eccles. Haddington, 22d February 1623, contra 
| — The right to a ſtipend is a civil right, and therefore 
the court of ſeſſion has a power to cognoſce and determine upon the 


legality of the admiſſion of miniſters, ad hunc ęffectum, whether the 


| perſon admitted ſhall have right to the ſtipend or not. 14th February 
1735, Moncreif of Redie contra Mr, Patrick Maxton. 


AN error of an inqueſt in civilibus, ſince the erection of the college 


of juſtice, is competent before the Lords to be proved by witneſſes, 
and not referred to a great inqueſt. Haddington, 14th July 1610, Ld. 
Wedderburn contra Niſbet. . 


A GiFT of forfeiture may be declared before the court of ſeſſion, 


tho' it was contended, that the Lords of ſeſſion are not competent 
Judges to any nullity or informality of a criminal proceſs. Harcus, 
( Forfeiture) March 1683, Lord Livingſton contra Gordon of 
Torphichen. 4 | 
Tux Lords were found to be judges competent in a contravention 
of lawbarrows, altho' the deeds were criminally qualified, and altho 
there was no previous criminal proceſs. Colvil, March 1 580, 
contra Lord Roſs. "EE | | 
Tux Lords ſuſtained themſelves judges competent to a contraven- 
tion of the act of parliament againſt uſury. Haddington, ad March 
1611, officers of — contra Coutie and others. . 
THz Lords of ſeſſion are not judges competent in purpreſture, but 


he juſticiary only. Balfour, (Purprefture) roth November 1597, 


Cockburn contra Ramſay, | 

- ALTHo' the Lords of ſeſſion cannot judge in criminal matters, yet 

their Lordſhips found, That if a party be criminally purſued before the 

criminal judge, they are judges competent to enquire whether the 

faid judge has proceeded orderly; and if he have not, or have a&- 

ed unjuſtly, their Lordſhips o' puniſh him for the fame, and 
| 2 


reduce 
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reduce the proceſs. Balfour, (Seffion) 5th December 1 500, Earl 
Caſſils contra juſtice-general and his deputes. 2d April 1517, Earl 
Lenox contra the king. N 
In a purſuit at the inſtance of private burghers, againſt the magi- 
ſtrates of a burgh, for malverſation, &c. the magiſtrates declining the 
Lords, becauſe of the act 29, parl. 1693, mentioning a commiſſion to 
be named by the king; yet the Lords found themſelves judges compe- 
tent to all ſuch proceſſes. Fountainhall, 8th July 1707, Ainſly and 
others contra magiſtrates of Jedburgh. | | 
TE Lords did, cauſa cognita, repone a procurator before an infe- 
rior court, who had been ſuſpended by the judge. Haddington, 28th 
November 1609, Ruſſel ſupplicant. WES | 
Uro a widow's petition to be allowed to intromet with the crop 
and goods belonging to the defunct, without hazard of vitious intro- 
miſſion ; the Lords refuſed to meddle therein, but remitted her to the 
commiſſary of the place. Dirleton, 13th January 1675, | 
contra . 


, Þ* 
N 


* 


Cauſes in THE reaſon of advocation of a brieve of perambulation being, That 
| 1 de the raiſer of the brieve was ſtewart of the ſtewartry where the lands 
the ect in- Jay, and the brieve was directed to his own deputy; the Lords repelled 
Kance, the reaſon of adyocation, and remitted the cauſe back to the ſtewart- 
 _ deputy; becauſe the Lords are not judges to perambulations and mo- 
| w tA in the firft inſtance, ſuch cauſes being beſt diſcuſs'd on the 
ground of the lands by a fworn inqueſt of neighbouring gentlemen, 
where the judge, witneſſes and inqueſt can viſit and perambulate the 
marches, which the Lords cannot poſſibly do at Edinburgh, but muſt 
remit it ad probos & fideles homines patriæ. Fountainhall, 4th De- 
cember 1711, Marquis of Annandale contra Sir Patrick Maxwell of 
_ Sprinkell. ---- A party being conveened before the ſheriff-court, for an 
inſult and riot committed upon the perſon of a ſheriff-officer in the 
execution of his office ; and the defender having obtained an advoca- 
tion, the Lords, upon a ſummar application by the ſheriff, found they 
were not judges competent to riots, batteries, or bloodwits, in the firſt 
inſtance, but only when they came in before them by ſuſpenſion or 
reduction; and therefore recalled the advocation as illegal and irregu- 
lar. Fountainhall, 4th March 1707, Alves contra Maxwell of Dal- 
ſwinton. ---- One's ſervice being quarrelled by reduction on the head 
of baſtardy, the Lords ſuſtained themſelves judges in the action; be- 
cauſe it is only when the ſervice is ſtop'd by clus alledgeance of baſtardy, 
that the trial thereof is remitted to the commiſſary to be finiſhed in fix 
months. Durie, 23d July 1630, Pitſligo contra Davidſon. ---- Tho 
by the 6th act, parl. 1609, the commiſfaries of Edinburgh are ap- 
pointed ſole judges to the reduction of inferior commiſſaries decreets; 
| yet the Lords advocated ob contingentiam cauſe the reduction of a de- 
creet-dative ad omiſſa, pronounced by the commiſſary of Stirling; in 
reſpect fome of the ſums omitted were purſued before the ſeſſion by 

the obtainer of the dative. Harcus, ( Advocations and Advocates) 
July 1687, Margaret Callender contra John Boway. ---- In a proceſs 
of aliment at a woman's inſtance againſt her alledged huſband, the de- 
fender denying the marriage, and the purſuer offering to prove the 
fame ; tho this was an incidental queſtion, the Lords refuſed to ſu- 
ſtain themſelves judges, but ſtop'd the proceſs of aliment until the pur- 


ſuer 


alſo upon any other reaſonable cauſe, ſuch as its being a matter of im- 


. 
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ſuer ſhould inſtruct her marriage before the commiſſaries. Fountain- 
hall, 29th December 1710, Forbes, 25th January 1711, Cameron 
contra Innes. | 7 | 
A DEcLARATOR of nullity of right cannot be purſued before an Actions pe- 
inferior court, altho' the party fo oblige himſelf by contract. Hope, cult to this 
(Contract) 11th November 1615, contra . An ati 
on for proving, a tenor, not competent before an inferior judge. Stair, 
26th January 1663, Ld. Balnagoun contra M*Kenzie. ---- Declarators 
of ward, nonentry, &c. muſt be purſued before the ſeſſion, not the 
exchequer, by a letter from the king. Stair, 14th June 1665. ---- 
The Lords advocated a cauſe, and found themſelves the only judges 
competent, where magiſtrates of a burgh-royal, that had a right of 
ſheriffship within itſelf, were purſued before the ſheriff of the ſhire, 


5 upon a bond only granted as repreſenting the town. Gosford, 26th 


January 1670, Wilſon contra town of Perth. — The Lords of ſeſſion 
are the only judges competent in removings by the remedium extra- 
ordinarium, againſt tackimen who have years of their tack to run, and 
are in arrear a full year's rent, v/2. that they ſhould find caution for 
bygones and in time coming, or elſe remove ; and ſheriffs are not com- 
petent to judge in ſuch removings, tho they be competent to cognoſce 
ordinary.removings where there is no ſtanding tack, as is provided by 
the act 39, parl. 1555. Harcus, (Spurlzie) 15th December 1687, 
Bethune of Blebo contra his tenants. ---- The like, Durie, 23d Fe- 

| bruary 1632, Ld. Jervieſwood contra Ld. Livingſton, 


| Tax Lords of ſeſſion have not only a power to advocate civil cau- Power of ad- 
ſes to themſelves from inferior courts upon the head of iniquity, but 8 
portance. Durie, 7th July 1630, Lands contra Dick. --- Or perform- 
ing a bargain anent lands. Maitland, 17th February 1567, Ld. Pol- 


mais contra — Or reſolving into a competition upon double 
rights, tho' intricacy be not alledged. Dirleton, 25th June 1675, 


contra . 


AN advocation bein g ſought of a maritim cauſe from an inferior Power of ad- 
| admiral, the Lords conſidering, that the act 16, parl. 1681, diſcharging vocatins from 


one court to a- 


ſuch advocations, had extended the admiral's juriſdiction too far, found, nother, where 


it was only meant of purſuits before the high admiral, and not before they have no 


3 I . . 89 =" $4,426 — iſdigi 2 
deputies; who, either on the head of partiality, injuſtice, or being !kc cauſe. 


parties, may be thus ſtopped ; yet the Lords thought, they could not 
advocate theſe cauſes to themſelves, but only to ho high admiral, as 
they do with criminal cauſes ; and ſometimes they give directions even 
to the commiſſaries in divorces, &c. where themſelves are not judges - 
in the firſt inſtance. Fountainhall, 22d June 17500, contra 
Bruce. Competent to the court of ſeſſion to advocate criminal cauſes 
ad hunc effeftum, to remit them to other more competent unſuſpected 
Judges. Durie, gth January 1629, baron of Brughton contra Kincaid. 
Stair, 2 1ſt February 1666, contra ſheriff of Inverneſs --- The 
court of ſeſſion advocated a cauſe for church . cenſure, from before the 
dean of the Chappel- royal, and remitted the fame to the biſhop and 
clergy. Stair, igth December 1680, M*Clellan contra biſhop of 
Dumblain. A miniſter who was purſued before a ſheriff as an 2 

| 6 K trader 


1 
3 
* 
q 
1 
i 
[3 
3 
| 
| 
| 
14 


A e ere aA 
- . . _ . . 22629 t — 
wt an to BQ — — aye CIT . Se oY 9 
— 2 — — a — 2 3 uy * * K ny ten . 
— Xe * 2 , . Ci 7 2 TOW * en — 2 — 
9 wg eyes Wo rs re , * 
— — 


——ñ— —ñ—ñmñwͤk4Bññ—ꝛ——.ññ—ñ—..ññꝛñxñ.ñ. ——-— ͤ — —ñ̃— ——ꝛ3’ . —ññ— ——— 
——— ———— Wy — — Daw 00-6 Rn - 2 — 22 — — ———— — een 
* — L —— — #2 — — 8 Sr 

- p : A — poop yn nor 2 DDr . 
— — — — —— - — — — — — — — — — — — 


— 


2 8 — Cw 0 r r 
rr 
na Teh — 
— So oe . 
a 2 
— = 


* ad . rr 
— — —ͤ— — — 


498 juriſdiction. 
truder into a church, having preſented a bill of advocation; the Lords 
advocated the cauſe to the Lords of his majeſty's privy- council, and 
not to themſelves; the competency of judicatories being a point of 
civil right to be judged of by the Lords only. Fountainhall, 5th June 
1696, Alexander contra ſheriff of Inverneſs. | 


c Ifchey may Fouxp, That the Lords of ſeſſion cannot ſuſpend a decreet of the 
crecs of fove. Privy-council, unleſs the reaſon of ſuſpenſion be obedience to the de- 
reign courts? creet. Balfour, (Seſſion) 1 5th June 1545, Touris contra Lord Wee- 
myſs. 1ſt April 1546, inter eoſdem. --- In what is truly criminal as to 
* pains or amercements, in way of puniſhment, the court of 
ſeſſion never ſuſpend the ſentences of the court of juſticiary ; but aſ- 
ſythments, being civil, for the damage and intereſt of the party, 
purſuable before the ſeſſion, in ſuch caſes they do recognoſce the ſen- 
tences of the juſticiary. Stair, 16th December 1664, Innes contra 
Forbes. But thereafter, the Lords found the juſticiary a ſovereign 
court, ſo as their acts and decreets could not be cognoſced by the Lords 
of ſeſſion. Falconer, gth March 1684, Strachan contra commiſſio- 


ners of juſticiary. 


Criminal ju- IN the caſe of forgery of a writ, the Lords found, (as was uſual) 

riſdition. That in the trial of falſhood, they might infli& the particular puniſh- 

ment themſelves, where it was within the pain of death, without re- 

mitting the mp. to the juſtices; but where the crime was capital, 

that they ought not to meddle therewith, but to remit the party to the 

- - Juſtice court. Durie, 14th July 1638, Dunbar contra Dunbar. 

The Lords of ſeſſion may inflict corporal puniſhments when witneſſes 
prevaricate. Gosford, 6th July 1669, Heirs of line of Towie contra 

Barclay. | | | Ln” 


Xobile ofici- THE Lords having appointed the witneſſes in a bond to be exami- 
1 „ proc Ded, eæ icio, for trial of the cauſe of the obligation and debt therein 
ex eo. Contained, did grant a commiſſion for examining one of the witneſſes, 
7 who, for age and ſickneſs, was not able to compear before them, not- 
_ withſtanding the maxim, that ea gue ſunt ex nobili officio non poſſunt 
 delegari. Durie, 16th January 1627, Lundie contra Gourlay. ----In 
a queſtion of fraud, the Lords, ex Ae having pronounced an act 
before anſwer, they admitted witneſſes otherwiſe exceptionable, with 
a view to make all manner of expiſcation, reſerving to themſelves at 
adviſing what it ſhould operate. Fountainhall, zd December 1687, 
Scot contra Fowler and Preſton. EXE | 5 
— 44 Txt Lords, ex officio, appointed the place and order of a reverſion, 
in dead. no mention being made thereof in the contract. Auchinleck, (Rever- 
fon) 2d July 1630, Paterſon contra Paterſon. ---- A man having got 
decreet of adjudication upon a bankrupt eftate, but finding that his 
bond, on which it proceeded, had no liquidate penalty, but only the 
general clauſe, with annualrent and penalty, without pocifyin what 
the penalty ſhould be, which ſeem'd to be but an omiſſion of the wri- 
ter, and therefore craving, by bill, That the Lords would ſupply it, by 
allowing a fifth part more ; the Lords refuſed the bill, as finding they 
had no power to ſupply the defect. Fountainhall, 6th January 1705, 
Leſlie contra Ogilvie. The principal fum in a bond of proviſion be- 
ing payable, with annnualrent from ſuch terms aſter the granter's de- 


cCeaſe, 


_ Juriſdiction. 
ceaſe, as certain truſtees therein-mentioned ſhould think fit to appoint, 


and both the granter and the truſtees having deceaſed without determining 
the terms of payment ; the Lords, in a purſuit for the fum, decern- 
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ed for the principal ſum, and annualrents thereof from the date of 


the decreet. Forbes, Fountainhall, 21ſt June 1711, Calder contra 


Middleton. A perſon having tailzied his eſtate under clauſes irritant, 


but making no definitive ſettlement what ſhould be the conſtant join- 
ture of the ladies of the family, nor how much the eſtate ſhould be 
burdened with for providing the younger children, but, in place thereof, 
naming four or five friends, by whoſe advice and conſent theſe things 
ſhould be determined, giving their ſucceſſors the ſame truſt after their 
deceaſe ; the friends having all deceaſed, without either appointing the 
ſaid quota, or naming ſucceſſors to themſelves ; in a declarator againſt 
the next heir of entail, at the inſtance of him who immediately ſuc- 
ceeded the maker of the tailzie, craving that the Lords, ex nobili offi- 
cio; would ſupply the defect, either by making a new nomination with 
the ſame powers as were in the tailzie, or take the nominees powers 
upon themſelves, and determine what ſhould be the quota ; there be- 


ing no contradictor here, the Lords found theſe powers were not ex- 


tinguiſhed by the death of the former nominees, but that the ſame 


yet remained with their Lordſhips, yet did not incline to do it by a 


new nomination and ſubſtitution of others, but rather to appoint w 
ſhould be the quota ; and that they might do it the more equally, they 
ordained a condeſcendance to be given in what might be a reaſonable 
proviſion either for wives or for younger children. Fountainhall, 
13th July 1699, Hepburn contra Counteſs of Tarras and others. 


A Turo petitioning for a warrant to ſet the lands at a leſs rate 370, Taterpo- 
than formerly, ſince the old duty could not be gotten, the Lords, tho t che — 
they had granted ſuch warrants to others, thought, upon better confide- private parties. 


ration, that it was fit to refuſe the ſaid bill, ſeeing, upon ſuch pre- 
tences, minors may be wrong'd by their tutors. The author adds a 
reaſon, viz. That the Lords have only a juriſdictio contentioſa, in re- 


lation to proceſſes or queſtions depending betwixt parties, but not a vo- 


luntary juriſdiction, nor power in relation to the adminiſtration of pri- 
vate eſtates; and if the tutor's deed in ſetting pupil's lands were war- 

rantable, the law would ſecure him, and — > left him to do as he 
would be anſwerable. Dirleton, 25th June 1675, tutor to Ayton's chil- 
dren ſupplicant. ---- Four Proteſtants and five Romaniſts being named 


by a father in his teſtament to be tutors to his ſon, and three of them 


to be a quorum, (a Roman catholick being always one) the proteſtant 


_ + Nominees were authoriſed by the Lords to officiate and act by virtue 


of the aforeſaid nomination, as if the ine quo non, and the other Roman 
catholicks had not been mentioned. Forbes, 3d July 1711, tutors of 


Niddery ſupplicants. ---- A factor on a burdened eſtate, repreſenting by 


tition, That the tenants having been tardy in delivering their farm 
r, the price was fallen, ſo that he could not get the ſheriff's fiars 


for it, and therefore craving warrant to {ſell it at the beſt avail as the 


mercats ruled ; the Lords thought it not regular to give him any di- 


rections in the matter, but left him to his own method. Fountainhall, 


1gth June 1701, Mr. Robert Wright ſupplicant. 


Ax heretor unmarried dying, and his immediate younger brother Power * 


being on a voyage to the Indies, upon a petition given in by ſome cre- Gon. 


K 2 ditors, 


ing fa- 
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ditors, craving, That, until the heir's return, a younger brother might 
be named factor on caution, &c. the Lords demurred, becauſe the e- 
ſtate was not incumbred nor affected by e ger in which caſe only, 
during the ranking of creditors, the Lords uſe to name factors; yet the 
caſe being extraordinary, they interpoſed their authority to his being 
factor only for a year, within which time the apparent heir might re- 
turn, and only to intromet with what befalls to the heir; for as to by- 
gone rents and ſtocking, theſe falling under executry, they muſt apply to 
the commiſſaries, and get a warrant to diſpoſe on them, oe where 
law has provided a remedy, we are not to recur to extraordinary methods. 
The 3 here remarks, that in ſuch caſes the Lords have varied, ſome- 
_ - times allowing a factor, and at other times refuſing, and leaving parties 
to follow their own way as they think beſt. Fountainhall, 12th July 
| 1700, Lord Carmichael and others ſupplicants. ---- A party who had a 
feu-duty payable to him out of ſome lands, having repreſented, by 
bill, That by the heretor's being dead or bankrupt, and by the lands 
| lying two years waſte, both he and the king's ceſs, miniſter's ſtipends 
| | and other creditors were diſappointed, craving therefore a factor to be 
5 named, Sc. The Lords conſidered, That if he and other creditors 
had not adjudged already, they might do it, and then, by their own 
right and authority, they might put in a factor, therefore refuſed the 
petition. Fountainhall, 19th June 1701, Merk of Leidcaſſie ſuppli- 
cant. The Lords refuſed to grant warrant or commiſſion to manage 
the eſtate and affairs of an heretor who had gone abroad without 
leaving a factory for that effect, to one who offered caution to hold 
compt for his intromiſſions to the abſent heretor, and all others con- 
cerned. Forbes, 13th July 1708, William Stewart ſupplicant. 
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Modifcati- WHERE magiſtrates collude with priſoners, by appointing them a 
onofpriſo- greater aliment than they are entitled to, the Lords take it upon them 
to modify the ſame according to the circumſtances of parties. Foun- 

tainhall, 28th December 1710, Durham contra Glaſwell. 


Modification IN a reduction of the fiars of Eaſt-lothian, 1970, Becauſe of their 
of che far. exorbitancy. 2do, Becauſe not ſtruck by a jury impannelled, accor- 
ding to the preſcription of the act of ſederunt 21ſt December 1723. 
It was objected, There is no reduction competent in the nature of the - 
thing of ſheriff fiars, which are nothing elſe but a return made by the 
| ſheriff as the king's officer, into the king's court of exchequer, of what 
he finds to be the reaſonable price for grain that year, which is not 
matter of juriſdiction at all to be ſubject to the review of a ſuperior 
court. The Lords notwithſtanding found this matter ſubject to a re- 
view, and ſuſtained themſelves judges.  _ December 1725, Lewars 
contra Earl of Haddington and his deputes. F ae they had 
found this matter not ſubject to their review. Forbes, 18th June 
1712, brewers ſupplicants contra ſheriff of Edinburgh. 5 


Inferior Court. 


TuriſdiQion, ALL inferior judges _ judge in improbationsof whatſoever writ uſ- 
ome Wien "ed by parties, and ee in any proceſs before them, where the impro- 


| — pg "bation is proponed by way of exception or reply, and where the direct 


* 8 


Juriſdiction. 


manner is extant, but no otherwiſe, not by way of action, nor at all 


where the direct manner is not extant; and if they repel any ſuch al- 


ledgeance of improbation, the Lords found it iniquity, and a juſt cauſe 
of advocation. Durie, /t. November 1630, Williamſon contra Cuſh- 


nie. ---- Found, That improbation of executions or writs made uſe of 


before inferior courts, cannot be purſued before them after ſentence. 
Hope, (Commiſſary) 28th February 1615, Murray contra Hutcheſon. 


Gosford, Stair, Dirleton, 26th January 1677, Cowan contra procu- 


rator fiſcal of Glaſgow. ; | 


AN inferior judge can fit upon an ejection, Colvil, Novem- 20, Ejection. 


ber 1586, Home contra Paxton. 


INTERIOR judges may proceed in contraventions of ſmall impor- 3½, Con- 
tance, eſpecially where the ſame depends upon acts of lawburrowss travention. 


found in their own courts, and where the pain is ſmall, Durie, Had- 
dington, 12th March 1622, Marſhall contra Blair. 


Fours, That the provoſt and bailies of a town (the ſame with re- 47, Proceſs 
ſpect to all inferior judges) could not transfer a decreet pronounced by ofrraniference. 


dean of guild againſt the defender's heir, becauſe they could not 


execute it, and therefore not transfer it; but found, That any inferior 


judge may transfer a decreet given in his own court, ſuch transferring 
being but a preparatory ſtep to the execution thereof. Durie, Spotiſ- 
— (Transference) a iſt July 1631, Adamſon contra Maſterton. 
--—A commiſlary may be judge in an action of transferring active of 
his own decreet. Durie, 18th January 1628, Naſmith contra Ruth- 
vens. The court before whom the proceſs depends, is the only one 
competent for transferring, unleſs the repreſentatives live in another 
territory, in which caſe the court of ſeſſion muſt transfer. Gosford, 
gth January 1674, Denholm contra Johnſton. 


contra Wilſon. ---- The like, with reſpect to a bailie of regality, who 


cannot unlaw for more than L. 10 for abſence from the head-court of 


a regality. Durie, 22d July 1631, Douglas contra Kellie. The 
fame with reſpect to a baron court. Durie, 16th March 1622, Ld. 
Boquhen contra Ld. Clunie. But in caſe of delicts probable before 
the court, there is no ſuch reſtriction. Thus a fine of L. 5o Scots, 
impoſed by a baron, was ſuſtained, * FJuriſdiction 10th Janu- 
ary 1621, Baillie contra Lord Torphichen. Durie, 17th December 
1629, Ld. Lamington contra Baillie.---- As alſo a fine for a bloodwit of 
L. 100 Scots, impoſed by a king's vaſſal, who was not a baron, was 
modified only to L. 27. Durie, 3oth January 1622, ſtewart of the 
Merſe contra the Ld. of Weſtniſbet. -— And a fine for L. 200 Scots, 
pronounced by a bailie of regality, was ſuſtained, - Stair, 3oth Janu- 
ary 1663, Stewart contra Bogle and Matthie. | 


Tux commiſſaries cannot be judges in reduction of their own de- 6, Cannot | 


No inferior judge can unlaw in more than L. 10 Scots for contuma- zu, To what 
cy: This found with reſpect to a ſheriff, Durie, 7th February 1624, 3 | 
Sandilands contra Robertſon. Durie, 6th December 1628, Crichton e: 


creets, but only the Lords of ſeſſion, to whom belongs the reduction of review their 


all decreets of inferior judges. Haddington, 29th January 161 1, Leyes 
contra Murray. Gosford, 26th January 1677, Cowan contre the pro- 
curator fiſcal of the commiſſariot of Glaſgow. Vet commiſſaries may 
reduce confirmations of teſtaments paſt. before themſelves. Hadding- 
ton, 29th January 1611, Leyes _— Murray. Inferior judges can 


ſummon 


own decreets. 


" — » = = - $354 — mY 
0 42. E923 — 
B 


— —ñ—— m.ͤ WTI 


14 
= 
I » 
E: | 
> 274 
11 
113 ” 
1 
"TX 
1 7 
LI 
1 
Y i 
223% 
09 * 
7; 3 
24 
17K 
9 
= . 
1:42 
8 
_ + 
1 
TY 
* 
(BY 
163 
14 
441 ! 
1 
LT ? 
ny > | 
4 1 
7 
1 
: 
3” 
4 
fo. 
11 
14 
1 
F : 
; ; 
9 
5 
+I} 
% 
FS - 
{5 
18 
7 
46 
1 
"SY 
1 
= 
Ls 
1 
185 
4 
1 
1 11 
i 1 
35 4 
1 
1 
* 
1 
[ . 
: 3 
1 1 
: 
U 0 
1 
1 0 
x 2 Q 
1 
i 
* — 4 
1 
1 
! 
16 
1 . 4 
1186 
1 
1 
* 
If + N 
4 b 
1 
11 
Fl 
- 
1405 
— N 1 
1 4 
[ Z 
i; ! 
1 } 
* 
1 
1 
i; 
Ef 
118 
: } 
x * 
174 
141 
13 
e 
4 
16584 
1 
1 4 
FEES 
4 
: 
1 
3 
ith 
1 
ET 
+ 
Ko 
ci 
L 
1 
1 
1 
1 
5 
8 
7 
3 
'&Y 
* 54 
: A 
* 


Aae 


— —— — 


46 _ * ö 3 * 5 , 
3 8 POR SILLS * 
PRE eeD 6 W 
C - 
— 
7 - 
* . 
- 
— 


ch 
OS 


* 


Foa 


Juriſdiction. 


Vacation 


diſpenſation. 


ſummon a party to compear and explain his oath given in the ſame 
proceſs. Durie, 23d February 1627, Service contra Chalmers. 


A Baron may purſue his tenants for their farms in his own court 


in time of vacance, altho' he have no diſpenſation. Durie, 8th” July 


1624, Richardſon contra Hay. ------ Juſtices of peace cannot hold 


a court in Chriſtmas vacation, unleſs for riots. Dalrymple, Bruce, 
Iqth November 1714, Ld. Fullerton contra Earl Kilmarnock. 


ALL inferior judges keep courts after Michaelmas without diſpen- 


ation. Stair, Gosford, zoth June 1675, Wardlaw contra Wardlaw. 


Execution 


of ſentences, 


---- The Lords ſuſtained a ſheriff's decreet, tho pronounced in time 
of vacance, without diſpenſation, becauſe it was given after the head- 
court at Eaſter, tho that head-court fell within the time of va- 
cance, ſeeing then in effect the time of vacance ceaſed. Durie, 2d 
July 1629, Lord Bamff contra chamberlain of Boyn. 5 

A PARTY having ſuſpended a decreet, becauſe obtained before 
a ſheriff on the 21ſt Auguſt by virtue of a diſpenſation, whereas the 
act of ſederunt 21ſt July 1696, diſcharges diſpenſations to be given 
beyond the 2oth Auguſt; the Lords ſuſtained the decreet, and repelled 
the nullity, in reſpect of the preparative and conſequence ; but their 
Lordſhips were clear to declare all ſuch deeds null in time coming, and 
called for the clerks to the bills and their deputies, and gave them a 


' ſharp rebuke; and declared, that the principal clerks were liable for 


the eſcapes of their ſervants. Forbes, gth, Fountainhall, roth Janu- 
ary 1711, Ruſſel contra Miller. The Lords found the decreet of 
an inferior court null, for being pronounced on the 2oth March with- 
out a diſpenſation ; for the act of ſederunt does not import a diſpenſa- 
tion to all inferior courts to fit till the 20th March incluſive, but on- 
ly that by a diſpenſation they may fit till then, and no longer. Forbes, 
23d July 1713, Honyman contra Oliphant. | | 


A SHERIFF may grant a precept of poinding upon his own decreet, 
and cauſe the ſame to be put to execution, without any particular 


warrant from the Lords of ſeſſion. Durie, 5th December 163 5, Su- 


tor contra Cramond. ---- An inferior judge cannot execute any decreet 
pronounced in another court. Durie, 21ft July 1631, Adamſon con- 
tra Maſterton. | 5. | | | 


Admiral Court. 


Jurifdiftion, A PazTyY who was preferred as higheſt offerer for wines adjudged | 


as prize, and rouped by order of the admiral, having ſigned the articles 
conditions of ſale, whereof this was one, That the perſon refer- 

red ſhould give bond and ſufficient caution to pay the price offered to 
the clerk of admiralty within a preciſe time, under a penalty; the 
Lords ſuſtained the admiral as judge competent in a proceſs at the in- 
ſtance of his procurator-fiſcal againſt the purchaſer, for payment of the 
2 incurred through his not performing the articles of roup. For- 

, 26th June 1705, Higgins contra Brand. ---- The Lords advocated 
in jure a proceſs intented before the admiral, at the inſtance of the 
conſervator, againſt a factor abroad, for money. expended in negotiating 
his affairs in Holland, as not being maritim. Forbes, Fountainhall, 


28th 


3 
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28th June 1705, Kennedy contra Gordon. The admiral not cm- 


petent to judge in an action for exhibition of bonds granted to a factor 
in Scotland, for the price of goods ſent tp him from abroad to be ſold 
here, as not being a ſeafaring cauſe. Forbes, 28th March 1707, 
Graham contra Pyper. ---- A party having brought his cauſe before 
the admiral, offered a bill of advocation upon iniquity, inſiſting, That 
tho' by the act 16, parl. 1681, cauſes properly maritim cannot be ad- 
vocated, the preſent caſe is nowiſe maritim; and. that in ſuch caſes 
- where the judge comes to be competent by prorogation only, the 
court has no extraordinary privileges. . The Lords thought, he who 
elected a judge took him with all the qualifications and extent of 
power given by law ; and advocations for iniquity being prohibited by 
the ſtatute, they refuſed the bill of advocation. Fountainhall, 24th 
January 1699, Cairns contra Jackſon. ---- The contrary formerly 
found, and the advocation ſuſtained. Fountainhall, 21ſt February 
1694, Rowand contra Darling. | ” 
AGAINST an arreſtment founded upon an inland bill, it being ob- 
jetted, That it was laid on in virtue os precept by the judge-admiral, 


who is no way competent in civil debts which are not maritim; it 


was anſwered, That nothing is more ordinary than to purſue for bills 
of exchange before the admiral, and to\annul ſuch arreſtments would 
endanger the rights and properties of the lieges. The Lords ſuſtained 
the arreſtment. Fountainhall, 1 gth July 1706, Anderſon contra 
Turnbull.  -- * 1 | 
BEFORE the act 16, parl. 1681, it was not competent to the high 
admiral to reduce the decreets of depute admirals. Stair, 19th June 
1672, Sir John Urquhart contra Johnſton, - ö 


Baron Court. 


A Ba RO in his own court may liquidate the price of farms reſt - Juriſlidion 
ing by his tenants, and may poind for the ſame. Balfour, (Baron in civilibus. . 


Court) 24th November 1570, Kid contra Haliburton. ---- The Lords 
turned a baron's decreet into a libel, tho' given againſt his own tenant ; 
but it was for a great ſum of damages, becauſe of the tenant's riving 
out greens and ſwards of the land, burning and waſting moſs, &c. 


Durie, penult. November 1632, Ld. Haddo contra Johnſton. ---- Ba- 


ron courts determine in proceſſes for cutting of wood, fiſhing in cloſe 
time, killing caperkellies, and other ſuch penal ſtatutes, Stair, 3d Fe- 
bruary 1674, Ld. of Strowan contra Cameron. A proprietar who 
bas a right of holding courts, may purſue before his own bailie for 
teinds to which he has a right, which was found, tho' the teinds were 
not liquidated by a valuation, but the fifth part of the rent purſued 
for; which the defender pleaded he could not do, having only a right 
to purſue for the mails and duties, or other rents already liquidated. 
Stair, 18th June 1674, Walker contra Brown. „ 


Nox but the king's immediate vaſſals can judge in matters of In crimina- 


blood, or levy bloodwits; and this power being merum imperium, can- is 


not be delegated. Colvil, 16th December 1 579, Ld. Tough contre 


Ld. Strathurd. A baron court may be holden for blood at any place 


in the barony, as well as at the head court place, Nicolſon, ( Baron 
—— "ODS - Court) 
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Court) 11th January 1623, Innes contra Grant. A baron or his 
bailie may ſecure any perſon that commits a riot, blood or oppreſſion 
upon any of his tenants, without neceſſity of a warrant from ſuperior 
wers, which he may do at any time before the party go forth of the 
Rn Hope, (Juriſdiction) 1oth January 1621, -Baillie contra 
Lord Torphichen. --- A baron purſuing his tenant in his own court for 
breaking of his arreſtment, and convicting him thereof, and therefore 
decerning him to tine all tacks and goods which he had within his ba- 
rony; the Lords will allow of the decreet, and grant letters conform 
thereto. Haddington, July 1611, Currier contre 


 Jurifditia A MAN may purſue in his own court for nonentry of lands holden | 
beſonging to of himſelf. Maitland, 3oth July 1554, Lord Angus contra Ld. Fer- 
Wb are not Nicherſt, — Any maſter of the ground having firſt liquidated the by- 


who are not 


| king's vaſſals. gone farms due by his tenant, may, by his own officers created in 
Court, poind for the ſame, Sinclair, 24th July 1541, - con- 


Fra 


juriſdicen THE Lords refuſed to ſuſtain a decreet obtained by a maſter againſt 
of cheſe who his tenant before his own court, being for another cauſe than the duties 
_—_— am of the ground, tho' the maſter was infeft cum curiis. Auchinleck, 
(YVaſſal) 26th July 1627, Crichton contra Hay. --- A vaſſal may pur- 
ſue his tenant in his own court for cutting green wood ; the tenant at 
his entry having conſented thereto, and the vaſſal being infeft cum cu- 
riis. And this, tho' the ſuperior compeared and alledged, that this 
would render his regality-court uſeleſs, yet the Lords found, That the 
clauſe cum curiis extended not only to a power of holding courts upon 
tenants for their farms, but for other breaches of their duty as tenants, 
eſpecially where the juriſdiction is prorogated by conſent. Durie, pe- 
nult. January 1630, Denniſton contra M*Linto. --- A vaſſal infeft by 
the ſuperior the king's baron cum curiis & vloodwitis, has right to fine 
for blood, and therefore was preferred to the ſheriff, being the firſt 
attacher: For ſuch a baſe infeftment cum curiis is equivalent to an he- 
retable bailiary conſtituted by the ſuperior. Stair, Dirleton, 12th De- 
cember 1665, Gilmour, January 1666, Cranſton contra Pringle, 
Found, That a charter from a ſubject ſuperior, bearing cum curtis 
bloodwitis, gives right to the vaſſal to name a bailie, and that the 
bailie may fine in L. 50 for blood, and L. 1o for contumacy. Foun- 
tainhall, 23d December 1692, Cheſſors tenants contra Mr. Robert 

Keith. | 


Commiſſary Court. 


Of ſuperior Ax inferior commiſſary has no power to confirm teſtaments dative 
— , adomiſſa. Haddington, 24th December 1606, Crichton contra Kirk- | 
and their pri- Patric 2 


vileges. Ix a reduction before the commiſſaries of Edinburgh, of a decreet- 

| dative given by an inferior commiſſary, the commiſſaries of Edinburgh 
having not only reduced the decreet, but alſo iſſued out edicts for con- 

flirming another before themſelves, who they judged had a better right, 
the Lords, in an advocation of this edit, found, That the commiſſa- 


inferior 


tries of Edinburgh are indeed founded in jure to reduce the decreets of 
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inferior commiſſaries; yet this being done, that they are functi, and 
can only remit the edicts with or without inſtructions as they find juſt; 
and therefore found, that the commiſſaries of Edinburgh had no right 
to confirm this teſtament, being in another dioceſe, and ſo preferred 
the inferior commiſſary. Fountainhall, iſt July 1697, commiſſaries 
of Edinburgh contra commiſſary of Murray. | 


A CoMMISSARY was found incompetent to judge in a reduction JuriſdiQion, 
of a tack of teinds. Maitland, 27th April 1553, Ld. Carphin contre | 
provoſt of Bothwell. ---- Unleſs both parties be kirkmen. Mait- 

land, 24th January 1554, Ld. Kinkell contra — The 
commiſſaries, conform to their ancient inſtructions, 12th March 1 563, 
were found judges competent in a ſpoliation of teinds, excluſive of the 
ſheriff and all other inferior judges. Colvil, January 1587, 
Wood ſupplicant. — The decreet of a commiſſary, modifying L. 80 
Scots to a phyſician for a cure, was reduced, as a non ſuo judice; tho 
it was alledged, that both cuſtom and the canon law have ever made 
commiſſaries judges competent to actions ſuper ſalariis medicorum. 
Durie, Haddington, 26th November 1622, Liddel contra Rob. 
A party before his death having ſet down in his compt-book the par- 
ticular debts owing by him, and one of the parties having purſued his 
executors before a commiſſary, to hear and ſee the hand-writ of the 
book cognoſced to be the defunct's, and that he was debitor in the 
ſum, and obtaining ſentence ; this ſentence cognoſcing the hand-writ, 
was found null, as not being competent to the commiſſaries. Durie, 
5th December 1628, Reid contra Brown. A commiſſary was 
found judge competent in an action purſued by a party againſt his ſon, 
for decerning him to ſubſcribe a charter, becauſe of his promiſe; which 
promiſe was referred to the ſon's oath. Hope, (Commiſſary) 1oth 
July 1622, Ld. Silverton contra his ſon. ---- The Lords retuſed to ad- 
vocate a proceſs of cognition of debt, purſued againſt a defunct's repre- 
ſentatives before the commiſſaries of Edinburgh, ſuch proceſſes having 
a peculiar ſtile not known in any other court; but if the commiſſaries 
committed iniquity, the Lords declared they would redreſs it in a ſu- 
ſpenſion. Fountainhall, roth February 1693, Graham contra Lock- 


TE commiſſaries decreet given in a civil cauſe exceeding L. 40 Limited, that 
Scots, was found null by way of exception, as being beyond their ud canner. | 
inſtructions. Haddington, 29th May 1605, M*Clellan contra M*Clel- abovea cerrain 
lan. An adjudication upon a decreet cognitions cauſa, recovered ſum. 
before the commiſſaries for 1000 merks, found null. Fountainhall, 1ſt 

July 1696, creditors of Cuthbert contra Roſs. 
 CoMMISSARIES in matters ſecular cannot be judges to admit any 
probation but by the defender's oath, except the value. of the cauſe. 
exceed not L. 40; and if a matter not eccleſiaſtick exceed that ſum, 
they may be alſo judges thereto, the ſame being referred to the defender's 
oath, if the ſubje& exceed not 100 merks; but if it exceed that ſum, 
and be ſecular, altho' referred to oath, the commiſſaries are not com- 
petent judges therein. Durie, Haddington, 6th February 1624, Gor- 
don contra M*Heugh. ---- And ſo a decreet pronounced by an inferior 
commiſſary, upon the — _ held as confeſs'd upon the _ 
| $i 


Juriſdiction, 
of L. 60 Scots, was ſuſtained. Durie, 15th January 1630, Aldcorn 
contra Ker. The commiſſaries of Edinburgh cannot judge in caſes 
not conſiſtorial where the ſum exceeds 100 merks, nor inferior com- 
miſſaries where it exceeds L. 40, altho' they are referred to the party's 
| cath. Durie, 18th January 1628, Lord Lindſay contra Lady Aiton. 
— The Lords refuſed to reduce a decreet in abſence of the commiſ- 
faries, wherein a matter was indeed referred to oath, and the defender 
held as confeſs'd ; but the ſum was but L. 80 Scots, which did not 
much exceed 100 merks, to which extent their juriſdiction is ordina- 
rily ſuſtained. Durie, 18th June 1634, Richardſon contra Maxwell. 
Tux Lords ſuſtained a decreet pronounced by a commiſſary for 
L. 120 Scots, becauſe it was for three terms mail of a houſe, at L. 40 
per term; ſo that there were tot ſententiæ quot capita in libello, Du- 
rie, 18th, Spotiſwood, (Commiſſary) 19th January 1628, Lord Lind- 
ſay contra Lady Aiton. Durie, 18th June 1634, Richardſon contra 
axwell.---- A general action of compt and reckoning tutela finita, 
was found not competent to be purſued before a commiſſary, the acti- 
on exceeding the ſum to which commiſſaries are limited, and no re- 
ſpect was had to the allegation of articulatus libellus, becauſe the 
defender is liable (however many the articles be) 7utorio nomine, as in 
done general action, and upon one ground, and therefore the Lords ad- 
vocated the fame to themſelves. Stair, 8th, Dirleton gth, Gosford, 
 Tith December 1675, Wright contra Vetch.---- The contrary had 
been found. Durie, 3oth January 1629, Horſeburgh contra M*Le- 
A DEcREET pronounced by a commiſſary for more than L. 100, 
was ſuſtained, becauſe it was left in legacy. Durie, 12th July 1626, 
Turnbull contra Matthieſon. | 


_ 


Aſſeſſors, Tre Lords, upon application of a party, having ordained ſome of 
their number to be adjoined to the commiſſaries of Edinburgh, in ad- 
viſing a proceſs of adherence ; thereafter conſidering the perilous and 
ſcandalous conſequences of ſuch matters, they recalled that ordinance, 
and declared, That, in time coming, they would leave the commiſſa- 
ries to diſcharge their own office, as they would be anſwerable to God 
and the king at their own peril. Haddington 27th December 1606, 
Burnet contra commiſſaries of Edinburgh, . 


Where the IN reſpect of an old decreet join'd with uſe and wont, the com- 
courts muſt be miſſary of Lanark was found obliged to hold his courts in the town 
held. of Lanark, and there only; but prejudice of his ſealing and opening the 

repoſitories of perſons deceas'd, granting ſummar warrants, and other 

ſuch like acts of adminiſtration ; and but prejudice to hold courts pro 
re nata at any Hoes within the juriſdiction, upon any extraordinary 
1 28th November 1738, town of Lanark contra Ha- 

milton. | : | | | 


If ad A CoMMISSARY was found not compellable to make continual 
Gariesmuſt re- refidence in the principal burgh of the dioceſe, but that his clerk ought 
ide where pon A” . . . . 
their cours to remain ordinarily there, and himſelf to refort thither twice in the 
are held.” week, or oftner, when the lieges require it, which was found ſufficient. 
Haddington, 1ſt February 1610, Biſhop of Dumblane contra his com- 
miſſary. The commiſſary clerk found obliged to give perſonal atten- 


dance, 


juriſdiction. 


dance, unleſs when abſent upon juſt and neceſſary bon Stair, 
11th July 1672, Fleming contra Nimmo. | 


Dean of Guild Court. 


Tuo' the dean of guild be an officer and magiſtrate of the ſame 
burgh, yet his juriſdiction and court is diſtin, and not ſubordinate to 
the bailie court. Durie, 21ſt July 1631, Adamſon contra Maſterton, 


: Court of Exchequer. 


A Box taken by the officers of the cuſtoms from ſome perſons 
art and part in defrauding the revenue, for a ſum which it was com- 
puted the revenue had loſt by the fraud, was not found competent to 
be inſiſted in before the court of ſeſſion, but before the exchequer. 
12th July 1734, receiver general of his majeſty's cuſtoms contra Willi- 
am Fogo.----Afﬀter the three years, within which time goods ſeiz'd by 
the cuſtom-houſe officers, as not having paid duty, muſt becondemned, 
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action found competent at common law, and before any of the ordi- 


nary courts, for wrongous ſeizure, where no proſecution was brought 
in exchequer. 4th December 1733, Hamilton contra Legrand and 


Pageter. | 
In a competition betwixt two gifts of forfeiture, preſented to be 


An action 


lies at com- 


paſt in exchequer about the ſame time, the barons having given an ©3107 


undue 


l | 
ſeſſion at the inſtance of the firſt donatar, and the queſtion turn'd u- 


the exchequer was a ſovereign court; and tho' the preference given 


eference to the laſt gift, whereby it came firſt to be com- redreb, where 
pleted by infeftment, a reduction was brought before the court of 5 of 


ex equer are 


guilty of par- 


tiality in come 


pon the competency of the court. On the one hand it was pled, That — 
et in 8¹ 


roceedin 


by them to the laſt gift was not properly res judicata, yet it was ſuch from the 
as precluded the cognition of the ſeſſion, the exchequer being in uſe ton. 


prefer without regard to priority of dates, and had a power to qualify, 
alter and reſtri& the king's gifts. It was pled on the other hand, That 


it was no actual juriſdiction in the exchequer to paſs gifts, they acting 


therein in no other ſhape than as any nobleman's commiſſioners who 
is out of the kingdom. The Lords made a diſtinction betwixt gifts of 
eſcheat, which are within their commiſſion, and which the exc; . 
grant or not, as they pleaſe; and gifts of forfeiture, which can on- 
paſt under the king's hand; and tho the conſent of exchequer be 
requiſite to the conſummation of gifts of forfeiture, yet this is only as a 
ſtep of diligence, in which the exchequer ought to act impartially, and 
if they do otherwiſe, an action for remeid muſt ly at common law. 
The Lads found themſelves competent to judge in this caſe ; and af- 
terwards preferred the firſt gift. Fountainhall, 12th February 1697, 
Viſcount of Teviot contra Earl of Linlithgow.---- A creditor having 
obtained from the exchequer a gift of the ſingle and liferent eſcheat 
of his debitor, the ſame was burdened with 2000 merks a year to the 
debitor's lady, which was the jointure ſhe had by her former huſband, 
and which belonged to the preſent huſband zure mariti: Another cre- 


ma 
ly 


ditor obtained a ſecond gift, at the _ of which the lady E 
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508 Juriſdiction. 
| ed, craving it might be burdened with her 2000 merks, as the former 

was. The exchequer, upon debate, reſtricted the jointure to L. 1000, 
| and burdened the ſecond gift with the ſame. In a competition be- 
fore the court of ſeſſion, the Lords found the exchequer were functi, 
__— and could not reſtrict the firſt gift by granting a ſecond, and preferred 
1 the firſt donatar, with the burden of the lady's 2000 mei ks. Foun- 


tainhall, 28th December 1697, Howiſon contra Lady Kinnaird. 


Juſtices of Peace. 


Iuriſdiction. THE ſentences of juſtices of peace in matters of exciſe, are final, 
and not liable to review. Forbes, 25th January 1710, Paterſon con- 
tra Ramſay and others. The juſtices of peace can only take a precog- 
nition againſt tranſgreſiors in the matter of the cuſtoms, the final trial 
whereof, in order to condemn or clear ſhips and goods, belongs properly 
to the court of exchequer. Forbes, 19th January 1711, Eyers, &c. con- 
tra Hunter. ---- The Lords found juſtices of the peace not competent to 
judge in actions on the paſſive titles, except for ſmall debts, expreſly 
allowed to be purſued before them by the act 38, parl. 1661. For- 
bes, 15th December 1710, Forſyth contra Richie. Juſtices of peace 
not competent to judge of ſcandal or verbal injuries. Forbes, Foun- 
tainhall, 17th July 1711, Sharp contra Maxwell. By act q, parl. 
150g, the juſtices of peace are competent judges to puniſh the impor- 
ters of Iriſh victual. Forbes, 24th January 1712, juſtices of peace 
of the ſhire of Air contra town of Irvine: ---- A ſummar complaint 
having been given in to the Lords, That a neighbour had obtained, by 
ſubreption, a grant of a fair from the crown, in emulationem of the 
complainer, they found it not competent before them by way of ſum- 
mar complaint ; but were of opinion it was competent in this ſhape 
before the juſtices of peace. Fountainhall, 2d December 1710, 
Oſwald contra Moriſon. | | 3 | | 


Power of JUSTICEs of peace having fined a perſon in L. 5o Scots for double 
 fining for con- ontumacy, in not appearing to anſwer to a complaint againſt him for 
tumacy. . | g | . 
a riot, and to find bail for keeping the peace after he was twice per- 
ſonally cited; the Lords reſtricted the fine to L. 10, and thought 
that none could be fined for not finding caution to keep the peace, but 
only be committed to priſon. Forbes, gth November 1710, juſtices 
of peace of the ſhire of Wigton contra Martin. | 2 


Quorum. In a ſuſpenſion of a ſentence of the juſtices of peace, fining ſome 
perſons for breaking or defacing a grave-ſtone, the Lords found, That 
two juſtices of peace made a guorum ; it being urged, That by the 
act 670 Anne, C. 6, the powers of the Engliſh juſtices of peace are 
transferred to the juſtices of peace in Scotland; from whence it was in- 
ferr'd, That as two make a quorum in England, the fame muſt ob- 

| tain here. A further argument was added from the ſtile of the com- 
miſſion, bearing duo plureſve, and alſo from the conſtant practice of two 
juſtices judging in matters of the exciſe. December 1730, Reid 
contra Finlayſons. ---- It was formerly found that three were —_— 
to make a quorum. Dalrymple, Bruce, 19th November 1714, 
Fullerton contra Earl of Kilmarnock. 1 
5 | HE 
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th 


THE Lords found that defenders before the juſtices of peace ought to N 
have a competent time to anſwer, according as the exigency of the ed a procura- 
matter requires, and allowance of a procurator to compear. Dal- tor, and — 
rymple, Bruce, 19th November 1714, Ld. Fullarton contra Earl of 133 5 


Kilmarnock. 


Juvsr 10 rs of peace may ſummarily impriſon, when the cauſe re- Summar 
- quires, till payment of the fine. Dalrymple, Bruce, 1 gth November execution, 
1714, Ld. Fullerton contra Earl of Kilmarnock. | 3 


Lyon Court. 


Tux Lords advocated a cauſe from the lyon, it being a purſuit for Turiſdigioni 
payment of the debt againſt a meſſenger, who had ſuffered the priſo- 
ner to eſcape. Auchinleck ( Advocation) 12th December 1627, 
contra. — A decreet of the Lord lyon, decerning a meſlen- 
ger and his cautioner (the meſſenger having malverſed) to pay 500 
merks of penalty, and damage and intereſt to the party beſide, was 
ſuſtained as to the penalty of 500 merks, in which the meſſenger 
was enacted in the lyon books, but was reduced as to the damage 
and intereſt, as being ultra wires, the lyon having no juriſdiction in 
that matter. Stair, 13th February 1668, Grierſon contra MIIroy. 
27th June 1673, Heriots contra Corbet. ---- The juriſdiction of the 
lyon had been formerly ſuſtained alſo for the damage and intereſt. 
Dirleton, 26th July 1666, the Lyon contra „„ 


FounD, That the lyon may conveen the meſſengers in any 2 Where the 
before him, tho in a private houſe, the place being ſpecially deſign d pod muſt be 
by him in the copy of the ſummons and execution, and that he was 

not bound to hold all his courts (as they in their libel alledged he was) 

in the tolbooth of Edinburgh, ſeeing his predeceſſors had been in uſe 

to hold their courts in their clerk's chamber. Durie, 26th July 1631, 

the meſſengers contra the lyon. 8 | „ 


 FounD, That altho' the meſſenger's box was appointed for their Charity- box 
* charitable help of their decayed brethren, yet the lyon had 

right to overſee the employment thereof; and therefore found that the 

' meſſengers might leet and chooſe any fix of their number to be box— 

maſters, of the lyon might chooſe any two he pleaſed to keep 

2 box. Durie, 26th July 1631, the meſſengers contra the 


' 


Regality Courr. 
A Loxp of regality has privilege to purſue removings, nonentries A Lord of i 
and recognitions before his own bailie. Haddington; March pinebefer- 
1612, contra e bi on bailie. 


Ax heritable bailie, made by a Lord in his regality or barony, can- Heretable 


not be altered, but the bailie is not judge privative, for the Lord may _ 
fit and judge himſelf, but not ”m_ another bailie. ö 


juriſdiction. 1 
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510 Jjuriſdiction. 
7th February 1610, Earl-Bothwell contra Ld. Ceſsford.---- An he- 
ritable bailie of a regality has only eſcheat of court, and not of rebels 
dwelling within the regality, unleſs the ſamen be expreſs'd in his in- 
feftment of the bailiary. Haddington, 26th February 1622, Earl 
Winton contra 2 | 


Sheriff Court. 


Jariſdiction. THE ſheriffs are competent judges in actions purſued againſt de- 

. fenders, as charged upon forty days to enter heirs to their predeceſſors. 
Durie, 26th March 163 1, Seaton contra Home. — The Lords ſu- 

ſtained a decreet of adjudication pronounced by a ſheriff upon a re- 

nounciation to be heir. Forbes, 4th January 1709, Ker contra Prim- 

foſe. In an action betwixt Lindſay and Crawford, for certain vica- 

rage teinds of the pariſh of Kilbride, the queſtion arifing obiter anent 

a decreet of ſpuilzie of teinds given by the ſheriff of Lanark, it being 

alledged that it was null, as being given @ non ſuo judice ; ſeeing the 

therif having no power to grant inhibition, could not be judge to the 

ſpuilzie upon contempt thereof; the other anſwering, That he was 

judge to repair any violence done in that ſhire: The Lords would not 

annul the decreet by way of exception. Haddington, 22d February 

1623. | FOES . 


| Fraftmenn: A SHER1FF having cauſed two perſons enact themſelves, with a cau- 
3 the ſhe- tioner, to compear before the juſtice, and underly the law for murder, 
riff to appear : : T9 n a 
before the under a certain penalty; the ſaids acts were reduced, in reſpect that 
court of juſti- the ſheriff had no power to oblige them to enact themſelves, unleſs 
a they had been taken in flagranti crimine, or that there had been 2 

receeding charge againſt them. Durie, 26th March 1628, Lord 

Lovat contra ſheriff of Nairn, x | 


p 


What Courts competent for regiſtration in order to 
diiligence? | 


A BonD regiſtred in a juriſdiction where the debitor dwells not, is 

a null decreet, as pronounced @ non ſuo judice, Fountainhall, 8th 
November 1692, Schaw contra Kennedy. 
IN a competition among the creditors of a bankrupt, it being ob- 
feed againſt ſome, That their bonds were regiſtred in a commiſſary's 
Dooks, and their precepts of arreſtment taken out thence, altho' the 
ſums were great ; the —.— notwithſtanding the cuſtom ſo to do, 
found the diligence on the commiſſary's precepts of arreſtment null. 
Fountainhall, 3d February 1703, Weir contra Cochran. ---- The Lords 
granted warrant to give up a principal bond out of the commiſſary 

. court books of Edinburgh, after it was booked there, in order to re- 
giſter the ſame in the books of ſeſſion, that an adjudication might be 
led thereupon. Forbes, 23d June 1705, Matthie ſupplicant contre 
commiſſary clerk of Edinburgh. But in the like caſe, the Lords 
refuſed-to grant warrant, becauſe regiſtration being a decreet of con- 
fent, is a prorogation of the commiſſary's juriſdiction. Dalrymple, 

' 15th, Fountainhall, Forbes, 16th January 1706, Young and Man 
e . „ ſupplicants 


Jus quæſitum tertio ft 


ſupplicants. In a ranking of creditors, it-was objected againſt an ad- 
judication, that it was null, as being founded upon a bond above L. 40 
Scots, recorded in the commiſſary court books; the Lords found the 
commiſſaries books not a competent regiſter for bonds or bills above 
the ſum of L. 40 Scots, unleſs where there is a conſent of the parties 
to regiſtrate in theſe books; but in reſpect of the communis error, they 
repelled the objection made to the regiſtration of this bond in theſe 
books, and declared, they would make an act of ſederunt, to certiorate 
the lieges in time coming of the incompetency of regiſtrations in the 
commiſſaries books. But the commiſſaries of Edinburgh having ap- 
plied by petition in their own name, and in behalf of the other com- 
miſſaries of Scotland, to be heard againſt the intended act of ſederunt, 
a pleading in preſence enſued; upon which the Lords appointed a 
memorial to be given in, and there they allowed the matter to reſt, 
without making an act of ſederunt. February 1737, ranking of 
the creditors of Govan of Cameron. 25 $2 5 


TESTAMENT S where confirmable. See Forum competens. 
POWER of naming officers of court. See Publick officer. 


POWER in the court of ſeſſion of ſupplying defects in adjudicati- 
ons. See Adjudication, 5 | 


AS to their power of ſupphing defects in other deeds. See more in 
Arbitrium boni viri. 5 IS, 
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Jus Quxzsirum TERTI0O 


(1TIPULATIO in favorem tertii, was found valid, altho' the stipulatios 
third party was neither preſent, nor knew any thing of the bar- in favours of a 
gain. Durie, 25th; Spotiſwood, (Contract 26th June 1634, Ld: phe 
Renton contra Lady Aiton. Colvil, December 1591, Wood 
contra Moncur, Stair, 8th June 1676, Irvine contra Forbes. A 
huſband being infeft in an annualrent out of lands, and diſponing the 
ſame, with reſervation of his own and his wife's liferent, who was not 
infeft with her huſband in conjunct fee; in a proceſs at her inſtance 
againſt the poſſeſſors of the lands for the annualrent after the man's 
deceaſe, wherein the heir concurred with them to defend, the Lords 
found, That the ſaid reſervation gave her good right againſt the heir 
and his tenants, altho it would not have been ſufficient againſt a ſingu- 
lar ſucceſſor. Auchinleck, ¶ Liferenter) 28th June 1627, Ld. Ma- 
dridge and his ſpouſe contra Cockburn, | 5 


Tur Lords ſuſtained the delivery of a paper, tho' not to the party, Delivery for 
| but to another for his behoof, tho he knew nothing of it, and ſo could bcboof of = | 
not accept of it. Fountainhall, 2oth January 1686, Borthwick contra * 
Laurie. 2 may be transferred without the knowledge and 
conſent of the diſponee, and ſaſines are ordinarily given to infants, or 

bet GN perſons 


— _ 


512 Jus quæſitum tertio. 


perſons out of the country. Upon which footing, recognition was ſu- 

ſtained upon an infeftment granted to an infant out of the country, 

without neceſſity to alledge there was any mandate to accept of the 

infeftment. Stair, zoth January 1663, Lady Carnegie contra Lord 

 Cranburn. ---- A bond of entail, ſubjecting the maker himſelf to the 

prohibitory and irritant clauſes equally with the ſubſtitutes, being de- 

poſited by him in a third party's hands, upon the following terms, con- 

tained in a relative writing, r the laird of Carpow, to be kept for the 

uſe of all concerned; the Lords interpreted the clauſe as if it had been 

faid for the uſe of the granter, and after his deceaſe for the uſe of the 

ſubſtitutes; and therefore found, That the maker had right to call for 

the fame as his proper evident, to be cancelled or not at his pleaſure. 

Dalrymple, 8th December 1714, Lord Lindoirs contra Stewart of 
Innernytie. 1 | | ; | 

9 — pay Tux creditor in a bill having given orders to his truſtee to whom it 

1 was indorſed, to — * of the money to a third party his creditor; 

the Lords, notw g the order, found the property of the mo- 

ney remained with him who ſent the advice, and therefore might be 

arreſted by his creditors. Dalrymple, Forbes, 16th January 1706, 

Lord Roſs contra Gray. een . 21ſt July 1697, Inglis contra 


Backbond IN a bargain of lands, the purchaſer was taken bound by the mi- 
when under- nute to pay the price to a creditor of the ſellers; it was argued, that 
Gened in fa- this was but a mandate, which the ſeller might recall at his pleaſure. 
vours of third Tt was found, That this was not a ſimple mandate, but a delegation, 
Parties which gave a right to the creditor, and could not be recalled by the 

ſeller. Stair, 7th July 1664, Ogilvie contra Ker. The like, Durie, 
th January 1627, ſupplicants contra Nimmo. See Forbes MS. 1. 
1oth F N 1714, Carmichael contra Wilſon. -—- One diſponed his 
eſtate in truſt, and took the truftee's backbond, obliging him to ſell 
the ſame, and apply the price for ſatisfying the diſponer's creditors, 
and the remainder to be applied to the diſponer's wife and children. 
The lands having been fold in execution of this truſt, a part of the 
price remaining in the truſtee's hand, was confirmed by an executor- 
creditor of the diſponer as in bonis defuntti ; it was found, That this 
confirmation could afford no ground of preference in competition with 
the other creditors, . ſeeing there was ſomewhat further intended in this 
tranſaction than a bare commiſſion to the diſponee for the behoof of 
the diſponer. The backbond bore, That the diſpoſition was granted 
in order that the price might be applied to the creditors ; which argued, 
that the diſponer had a view to his creditors, and was ſtipulating for 
their ſecurity, February 1729, competition betwixt Goldie of 
Haughyet and Mr. Andrew Aitken, GS. ; 


— 


Wat action ONE having aſſigned a bond to a truſtee, taking his backbond to 
dhe kind dur, denude in favours of one of the cedent's creditors, and, he being ſatiſ- 
„ * fied, in favours of the reſt; both the parties deceaſing before the mo- 
= ney was recovered, and that firſt creditor's heir inſiſting. againſt the 
debitor in the aſſigned bond, without any previous proceſs againſt the 
truſtee's heir to denude in terms of the backbond ; Lords ſuſtained 
the purſuer's intereſt, as ſufficient to give him a title on * 3 
5 5 | | | ckbond, 
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Ins ſuperveniens authori, &c. 


SET 5a... 


backbond, to proſecute” this action againſt the debitor in the bond aſ- 
ſigned. Fountainhall, 18th December 170%, Lady Pitmedden and 


her huſband contra Gordon. | 
A affignation was granted, bearing to be for relief of the afligney's Among third 
cautionry, and alſo for relief of another cautioner ; this clauſe was Par7i<s having 
found to import a proportional relief to both, according to their en- who is pre- 
gagements. Stair, 18th July 1672, Watſon contra Bruce. --— A pur- ferable! 
chaſer of lands, who had obliged himſelf to pay a certain number of 
the ſeller's debts, to the extent of the price of the land, conform to a liſt 
given up to him; was found in mala fide to paſs by one of theſe debts, 
and apply the whole price to the payment of the reſt, altho* theſe other 
debts did exhauſt the price : For he ought to have paid all the debts 
in the ſaid liſt proportionally, tho' no diligence had been uſed for any 
of them. Forbes MS. 20th July 1714, Blair contra Graham. 
When an obligation given to clear incumbrances ſpecifies ſome by their 
particular names, and then ſubjoins a general of all other incumbran- 
ces, theſe particularly named are preferable. Durie, 5th February 
1635, Ker contra Knows. | | | 


WHERE Aa right ariſes to a third party from a donation inter virum Voidance of 


& uxorem ſtante matrimonio, the revocation of ſuch donation will not eget _ = 
void the right of the third party. Durie, 18th December 1633, Bi- vid the third 
ſhop of St. Andrews contra Wylie. | | party's inte- 
| 7 2 | | .reſt? 
HE N a bond or aſſignation is taken in name of a third party, 
in what caſes is there a jus quæſitum. See Preſumption, | 


_—_— 


a 


Jus ſuperveniens authori accre- 
{cit ſucceſlori, 


A PRIOR and better right coming in the perſon of one who was where the 

obliged to warrant a poſterior one, the ſaid poſterior was prefer- 8 li- 

red to the prior. Nicolſon, (Warrandice) 16th January 162 1, te- rides 

nants of Foulden contra Brown and others. — The Lords found, That 

a right ſupervening in the author's perſon accreſces to him to whom he 

is author. Nicolſon, (Jus ſuperveniens) 20th February 1628, Innes 

contra Innes, ---- A tack ſet by a lady, of lands to which ſhe after- 

wards acquired right, ſuſtained againſt her. Durie, 12th July 1626, 

Lady Kilbirny contra her tenants. ---- The ſetter of a tack of teinds 

having thereafter acquired an infeftment of annualrent, this infeftment 

of the authors was found not to accreſce to the tackſman to defend him 

againſt the true titular of the teinds ; for the tack was partly gratuitous, 

and did not mention for all right he had or ſhould acquire; which, 

tho” excluſive of the author himſelf, could not make a ſupervenient 

right accreſce to validate the tack, otherwiſe null. Stair, 19th July 

1664, Douglas contra Ld. of Wedderburn. ---- A-patron who had a 

tack of the teinds of the pariſh, CY the ſame to an —_ 
| 6 0 
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ſo far as concerned his teinds, and obliging himſelf never to purchaſe 
any other right to theſe teinds, or that the ſame ſhould accreſce; the 
property of the teinds beſtowed upon him qua patron by the act 1690, 
was found to accreſce to the heretor, tho', properly ſpeaking, it was 
not an acquiſition by the patron, but given him by a ſupervenient 
law. Fountainhall, 2d December 1698, Viſcount Arbuthnot contra 
Ld. Allardice. ---- A feu-vaſtal of kirk-Jands neglecting the benefit of 
the act of parliament 1584, cap. 7. appointing confirmations to be 
granted to fuch feuers who ſhould apply within a limited time, other- 
| wiſe the feus to be null; the abbot who ſet the feu, having been made 
thereafter lord of erection, the ſupervenient right was found not to ac- 
creſce to the vaſſal, ſeeing it was by his own fault that confirmation 
was not obtained. Durie, lt. June 1629, Lady Dumfermline con- 
tra the Earl. = Marte 975 


Where he A VAsSAL's right having fallen by the forfeiture of his mediate 


| author is not ſuperior, the gift of forfeitry purchaſed in by the immediate ſuperior, - 


liable in war- 


randice, was found to accreſce to the vaſſal: For tho' it was doubted if the ab- 
ſolute warrandice in general, contra omnes mortales, did extend to 
guard againſt forfeitry, ſo as to furniſh any action againſt the imme- 
diate ſuperior, in caſe the lands had been evicted by any third party as 
donatar to the forfeitry ; yet ſeeing the gift was acquired by the im- 
mediate ſuperior hunſelf, the benefit thereof muſt accreſce to the vaſ- 
fal. Durie, 1oth March 1636, Crawford contra Ld. Murdiſton. ---- 
A gift of ward being taken for the behoof of the ward-vaſſal himſelf, 
or any way acquired by him, he was found obliged to communicate 
the fame to his ſubvaſſal, without having any claim but for a pro- 
portion of the compoſition, and expences laid out in procuring the 
ſame; and this, tho the ſubvaſſal had not his ſuperior bound in any 
fort of warrandice againſt this caſualty. Stair, 1 5th February 1665, 
Boyd contra tenants of Carſleuth. Stair, Dirleton, 1ſt December 

1676, Lord Lindſay contra Grierſon. ---- The like of a gift of marri- 
age. Harcus (Ward and Marriage) © ad anuary 1686, Drum- 
melzier contra Murray of Stenhope. ---- And it appearing that the 

. ward-vaſſal had obtained this gift of his own marriage, for alledged 
good ſervices, without paying any compoſition, he was found entitled 
to demand none. Tis. or 6 „ | 
A WARD-vaASSAL getting the gift of his own ward, muſt conti- 
nue the tenants in poſſeſſion, even during the ward. Colvil, 
June 1581, Arnot contra tenants. : | 
A Wire being taken conſenter to her huſband's diſpoſition of 
lands, to which ſhe has no right for the time, is not barred there- 
by from ſetting up any right thereafter acquired from a third party, in 
competition with the diſponee ; conſent implying only, that upon any 
right from her huſband, or then in her perſon, ſhe ſhall not impugn 
the deed to which ſhe has conſented. Stair, 4th, Dirleton, 8th Janu- 
ary 1668, Forbes contra Innes. Stair, 27th January 1681, Stewart 
contra Hutchiſon. 7th July 1681, inter eoſdem. 

A SupPos8ED 5 0 having granted infeftment to an appriſer of 
the property, did afterwards acquire a right to the ſuperiority, which 
was not found to accreſce to validate the appriſer's infeftment, null, as 

a non habente poteſtatem; neither was it found to remove the 
ſuperiot perſonali oljectione, from ſeeking the nonentry duties, becauſe 


the 


Jus tertii.. -.- - =; 


the appriſer paid no compoſition for obtaining infeftment ; and there- 
fore being merely gratuitous, and granted periculo petentis, it could in- 
fer no warrandice. Stair, 22d December 1675, town of Muſleburgh 
contra Scot, | : | 


Tux author's right was an infeftment, null for want of confirma- . Fe which 
tion, out of which was granted a baſe infeftment of annualrent to one — _ 
_ creditor, and thereafter an appriſing led thereof by another, with in- creſce? 
feftment : After all the author's right was confirmed by the. king, 
which was found to accreſce to the baſe infeftment of annualrent, as 
being the firſt completed right in ſuo genere. Stair, . 16th January 
1663, tenants of Kilchattan contra Lady Kilchattan. ---- An author's 
infeftment was found to accreſce to a tack granted with abſolute war- 
randice, and not to a poſterior difpoſition of the lands; tho? it was of- 
fered to be proved, That the infeftment was procured by the diſpo- 
nee's means, and conſequently was taken in order to validate the di- 
ſpoſition. Stair, Gosford, 21ſt June 1671, Neilſon contra Menzies.---- 
In a competition betwixt an adjudger, and one who had a diſpoſition, 
the adjudger having omitted to charge the apparent heir to enter in ſpe- 
cial, but he having actually entred thereafter. Alledged for the ad- 
judger, That ut 1 — authori accreſcit, Sc. Anſwered, The 
ſerving and infefting the heir was done by the diſponee to complete 
his own right; and it were abſurd that this ſhould turn againſt him 
nn favours of his competitor. The Lords found, That the adjudger 
having omitted to charge the apparent heir to enter, he could not 
plead the benefit of the ſubſequent ſervice and infeftment, and there- 
fore preferred the diſpoſition. Fountainhall, 11th January 1699, Dun- 
can contra Nicolſon. -—-In a competition betwixt two diſpoſitions, 
granted by an apparent heir, of an heritable bond belonging to his pre- 
deceſſor, the Lords preferred the receiver of the firſt diſpoſition, inti- 
mated to the debitor in the bond before granting the other, altho the 
common granter was ſerved heir upon the procuratory contain'd in the 
ſecond, in order to complete and validate that right ; for the ſervice 
was found to accreſce to the firſt right, which contained alſo a procu s 
ratory, and warrandice from fact and deed. Forbes, 28th February 
1708, Aliſon contra Chalmers, 0 | i 


J US ſuperveniens if it holds in the caſe of conſenters 2 See In- 


p ly d Diſcharge and renounciation. 
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Jus TERTII. 


II is Jus tertii for a to found upon a ſtipulation conceived in purſi 

1 his favours, unleſs —— ſhew a — —— ; and the ſtipu- — 0 legal 
lation may be tranſgreſſed impune, where the party, in whoſe favours igt un ocher- 
it 18 conceived, is not prejudged thereby; and therefore two appriſers cc. Wy 
having entred into a contract, that neither of them ſhould annalzie 
their intereſt under the pain of forfeiture, action upon the contract was 


refuſed againſt the party —_ the ſame, where the 8 
| 2 | C 
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a tertii. 


could qualify no damage by the alienation. Durie, 11th February 
1630, Ker contra Lempitlaw. ---- Sir Robert Hepburn having provid- 
ed his eſtate to young Congleton, with this proviſion, That he ſhould 
take and uſe the name and arms of Hepburn, and marry Cockburn of 
Pilton's eldeſt daughter; and with this irritancy, That if he contra- 
veened, his ſecond brother ſhould ſucceed to the eſtate. After Sir Ro- 
bert's death Congleton was required by the gentlewoman's friends to 
marry her, and upon the refuſal, a proceſs was raiſed at her inſtance 
for declaring that he had loſt his right to the eſtate, by refuſing to 
marry the purſuer, according to Sir Robert's appointment. Alledged 
for the defender, That the purſuer had no title to purſue this declara- 
tor, in reſpect the benefit of the irritancy was not to accrue to her, but 
to the defender's brother, who was to ſucceed by the tailzie, without 
the burden of marrying her, and he did not concur, ſo that the moſt 
the purſuer could pretend to, was but damage and intereſt, againſt 
which the defender had complete defences. The Lords ſuſtained pro- 
ceſs at the purſuer's inſtance for declaring the irritancy. Home, 
December 1684, Harcus, (Alienation) . February 1685, Jean 
Cockburn contra Congleton. But it would appear that this interlocutor 
| has been thereafter altered, and the proceſs has turned into the ſhape 
of damage ſuffered by the purſuer, through the defender's refuſing to 
marry her in terms of the entail, which the Lords ſuſtained : For it is 
not to be thought the Lords would declare the irritancy in favours of 
the brother, and at the fame time give damages to the purſuer. Har- 
cus, '(Tailzies) February 1687, inter eo/dem.----Superiors have an 
intereſt to purſue improbation of retours againſt their vaſſals, becauſe 
if the retour fall, the lands will be in non- entry. Durie, lt. Febru- 
ary 1628, Earl Nithſdale contra Ld. Weſtra x. I” 


Comperedt A SHERIFF, or other magiſtrate, being purſued to pay a debt for 
Jer to found Which the rebel was denounced, becauſe he, being charged to take 
upon a third him, had not obeyed, or becauſe he ſuffered him to eſcape, will have 
left, or ocher intereſt to reduce the horning, albeit the rebel concur not. Hadding- 
argument, to ton, lt. January 1611, Ld. Caddel contra Vanſe. ---- The like, Durie, 
eee f Spotiſwood, (Caption) 28th November 1628, Baillie contra Potter. 
* Durie, 25th June 1642, Wylie contra bailies of Wigton. Durie, 

14th July 1626, Adams contra bailies of Air. ---- But it was found no 

defence to the magiſtrate, that the debt was paid by the rebel's cauti- 

oner, ſeeing the cautioner might uſe the creditor's name for his relief. 

Durie, Spotiſwood, (Caption) 13th July 1630, Hay contra Earl Ma- 

riſchal. ---- In a purſuit for liquidating the avail of a marriage, it being 

alledged by the donatary, That it was jus tertii for the apparent heir 

to ſay, that his father died not in the fee, as being denuded by an ad- 

judger, who was publickly infeft, unleſs that adjudger would appear 

and defend. The Lords found, That it was not jus tertii, but compe- 

tent to the apparent heir to found upon it. Fountainhall, 13th Fe- 

bruary 1707; Lord Rae contra Innes. ---- In a removing from ward- 

lands, it was found not jus tertii for the tenant to alledge, that the 

defunct his maſter was denuded by a compriſing and infeftment, after 

.. which the ward could not fall by his death. Hope, (Yard) 22d July 

1625, Ld. of Ley contra Bar. ---- The vaſſal's mother being infeft in 

the lands holden of the ſuperior and confirmed, obtaining a gift of his 

ward, the Lords, in a removing at her inſtance againſt the — 
1 8 Iound, 
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in whoſe hands arreſtment was laid, viz. That 


Jus tertii. — --- 


— 


found, That her confirmation excluded the ward; tho' it was pled for 
her, That, having two rights, ſhe might uſe either of them at pleaſure, 
and that it was jus tertii for the defenders to plead upon her confirma- 
tion, to protect themſelves from the caſualty of ward. Durie, Au- 
chinleck, (Ward) 7th July 1629, Lady Cathcart contra tenants. 
In a declarator of nonentry, at the inſtance of the king's donatar a- 
gainſt ſubvaſſals, upon the vaſſals lying out unenter'd, the Lords ſu- 
| ſtained this exception, That by a condition of the vaſſals infeftment, 
the lands, in default of heirs-male, were to return to the crown; 
which condition being purified, the lands are in his majeſty's perſon, . - 
and conſequently are full, ſeeing the king needs not be infeft. Spo- 
tiſwood, (Nonentry) 24th June 1629, Murray contra vaſſals of Athole. 
— A wife in her contract of marriage having accepted of certain 
lands in ſatisfaction of her terce, theſe lands holding ward, were found 
to fall to the ſuperior by the death of the huſband during the mino- 
rity of the heir; tho it was pled for the wife, That her right ought 
to be ſuſtained to the extent of a terce ; which being eſtabliſhed by 
law, excludes the ward: And as to the renounciation of the terce, that 
was a private pation betwixt the huſband. and the wife, never defign'd 
to benefit the ſuperior, in prejudice of the wife's right and huſband's 
warrandice. Stair, 23d June 1671, Lady Ballagan contra Lord Drum- 
lanerick. | 2 


IN a purſuit upon a bond for a conſiderable ſum, at the inſtance of But not com- 
an aſſigney, it was found competent for the debitor to alledge that the fer to ob- 
aſſignation was null, being ſubſcribed only by one notary. Hadding- my — 
ton, 25th January 1610, Wardlaw contra Earl Mariſchal. ---- In atitle, uolefs I 
proceſs at the inſtance of a donatar of eſcheat, it was found not com- —— 
nt to the defender to quarrel the horning upon any nullity, unleſs And hat is 
e could qualify an intereſt, by having right Son the rebel or from beds Heal in. 
the king upon another horning. Haddington, 23d June 1612, Earl tereſt 75 
Mar and Thomas Ewing contra Ld. Ley. ---- He whoſe land is com- 
priſed by an aſſigney has intereſt to improve the aſſignation, becauſe 
the compriſing will fall of conſequence. Haddington, 19th January 
1610, Roſs contra Stewart. ---- This exception proponed by a party 

the arreſter could not 
demand the ſum to be made forthcoming, in regard he had recovered 
payment from the common debitor, was found not competent to be 
proponed by him who purged not the debt owing by himſelf to the 
common debitor. Durie, 21ſt December 1621, Hamilton contra 
Durham. ---- Found Jus tertii to a debitor in a bond to plead upon a 
backbond granted by an aſſigney to his cedent, obliging himſelf that 
the ſum ſhould return to him in caſe the aſſigney predeceaſed him, al- 
tho' the event actually happened. Durie, 1 oh January 1628, Fal- 
coner contra Beatie. A mother who contracted a tocher with her 
daughter at her marriage, was found intitled to repete the ſame from 
the huſband, her daughter having died within the year, altho' it was 
alledged that the tocher was paid out of the daughter's means, and 
therefore repetition competent only to her repreſentatives; in regard it 
was jus tertii to the huſband to plead upon their right, and he ought 
to repete to the mother from whom he got it, ſhe being liable to her 
daughter's repreſentatives if ſhe meddled with her money ; only ſhe 
was ordained to find caution to the huſband to warrant him at their 
Ft Es "OE hands, 
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jus tertii. 


hands, and at the hands of all others claiming intereſt. Durie, 13th 
July 1627, King contra Ker.---- A party who had no right, having 
aſſign d a bond, but the creditor having alſo ſubſcribed the aſſignation 
as conſenter, it was found jus tertii for the debitor to plead that the 
cedent had no right, which is only found competent to the creditor's 
_ repreſentative. But the Lords ordained the purſuer to find caution to 
warrant the defender at all hands. Durie, 28th February 1637, 
Lockhart contra Simpſon. ---- James Ballantyne took a bond payable to 
himſelf, and after his deceaſe to Ballantyne his fon ; John Ballan- 
tyne's name was afterwards filled up in this bond, tho' he was born 
after the date thereof, and he-was found to have good action as a ſub- 
ſtitute againſt the debitor, who had no intereſt to debate how John's 
name came into the bond, that being jus tertii, ſeeing there was no o- 
ther heir or child pretending right. Stair, Dirleton, 5th January 1675, 
e contra Edgar.-—- An heritor being purſued for his teinds 
upon a tack ſet by a _ it was found not jus tertii for him to ob- 
ject that it wanted the patron's conſent, ſeeing he had an intereſt to 
pay ſafely, and therefore not to one who had no ſufficient title. Stair, 


Igth January 1669, Earl of Athole contra Robertſon. ---- In a pro- 


ceſs at the inſtance of a defunct's relict and children againſt the execu- 
tors, theſe laſt being confirmed, and craving deduction for the move- 
able heirſhip, as the beſt of each ſpecies of the pleniſhing, which 
the heir would have right to, tho' — he had not claimed it; the 
Lords found that the whole was to be accompted for, but ordained the 
receiver to find caution to warrant them againſt the heir when he 
appeared. Fountainhall, 19th June 1708, relict of - contra 
children — A perſon having tailzied his eſtate, conſiſting only 
in money laid out in perſonal ſecurities, with irritancies not to alter 
the ſucceſſion ; and in caſe of uplifting any of the ſums, to reimploy 
the fame in the terms of the tailzie; in a purſuit at the inſtance of the 
heir of tailzie againſt one of the debitors, the Lords repelled the de- 
fence founded upon the ſaid clauſe of reimployment, and found that the 
defender had no intereſt in the faid reimployment, and refuſed toname 
any of their own number, at whoſe fight the money ſhould be reim- 
loyed, the tailzie requiring no ſuch thing. Fountainhall, zu Fe- 
— 1702, Lord Bellanden contra Earl Roxburgh. ---- The like. 
F — . lath January 1698, Lord Bellanden contra Earl Annan- 
dale. In a declarator of liferent-eſcheat, it was found jus tertii 
for the vaſſal and his creditors to alledge that the vaſſal's fafine was not 
regiſtred, and had ſeveral other intrinfick nullities, becauſe the fafine, 
ex facie, made the defender vaſſal to the purſuer ; and objecting a- 
gainſt that ſaſine, was doing no more but pleading in the crown's 
right, to whom the liferent-eſcheat muſt fal, if there was no ſaſine. 
Durie, 18th February 1631, Lord Cranſton contra Scot | 
A DzB1ToR objecting againſt the donatary of his creditor's forfei- 
ture, that the creditor himſelf was only an executor, which being 
an office, could not be aſſign d, far leſs. could be carried away by the 
forfeiture, except as to the executor's own ſhare. The Lords found 
this alledgeance jus tertii to the debitor, and therefore repelled it. 
Fountainhall, 4th, Harcus, (Executry) 6th November 1686, Graham 
contra Lin.-—- A ſpuilzie was ſuſtained, altho at committing the fame, 
the party injured was at the horn, it being found jus tertii to the de- 
fender to alledge, That the action in that caſe was competent only to 


th 


Jus tertii. 
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the king and his donatar. Maitland, 16th July 1552, Ld. Kinfauns 
contra Ld. Craigie, ----A liferent being conſtituted to a lady by her huſ- 
band, who was only liferenter himſelf, his fon being in the fee, and 
ſhe, after her huſband's deceaſe, purſuing the tenants to remove ; this 
exception proponed by them, That the liferent was now extin&, was 
repelled, as being jus tertii to them. Colvil, December 1 582, 
Counteſs of Errol contra tenants. 7 | 
IN a declarator of property, the defender pretending no right in his 


own perſon, was not ſuffered to make any objection againſt the pur- 


ſuer's title. Stair, 18th July 1662, Lord Fraſer contra Ld. of Phi- 
lorth, ---- Adjudication of the teinds of certain lands, with infeft- 
ment thereon, was found to be no ſufficient title to oblige the heritot 
of the lands to make payment of the teinds, without producing the 

adjudication itſelf, and inſtructing a right to them in the perſon of 
him they were adjudged from, altho' no other right —— — com- 
pete. Forbes, 29th November 1710, Mitchel contra Baillie and Shea- 
rer. —-In a declarator of property of teinds, the title of the proceſs 
was a right labouring under many infirmities, but which was contend- 
ed to be ſufficient againſt heritors pretending no right to the teinds of 


their lands; and that it was jus tertii for them to object againſt it. 


It was yielded for the defenders, any preſumptive title may do in a 
queſtion of lands, becauſe no man can pretend intereſt in or to lands 
but in conſequence of a written document, which if he has not, it is 
jus tertii to object againſt any preſumptive title in the purſuer; but 
that can never happen in a queſtion of teinds, becauſe an heritor's right 
to the lands, ſuppoſe he has none to the teinds, gives him a plain in- 


tereſt to object any man's being declared titular of his teinds. 1mo, Be- 


cauſe every heritor has a right to have his teinds declared free, rather 
than in the property of any man, and that becauſe ſeveral legal inte- 
reſts ariſe to him thereby. 2do, Every heritor has an intereſt that his 
teinds ſhould belong to the crown — than to a ſubject, the exche- 
quer being in uſe to grant tacks to heritors of their teinds at a very eaſy 
rate, and rather to belong to the patron from whom they can acquire at 
ſix years purchaſe, than to any other titular who can demand nine. 
The Lords ſuſtained the purſuer's title in the ſame way, as if the action 
had been a reduction and improbation of land-rights. yth January 
1729, Earl of Home contra the heritors of the pariſh of Eccles. 

ON E ſerved and retoured heir, having, upon that title, intented redu- 


Qion of a third party's infeftment, it was found competent to the third 


party to challenge the purſuer's retour, as not being neareſt of blood to 

the defunct: And it was found not jus tertii, unleſs the purſuer would 
throw up his reduction, and renounce any claim he did pretend to the 
lands in queſtion. Durie, Spotiſwood, ( Intereſt ) 271 July 1630, 
Ld. Pitſligo contra Davidſon. ---- A party ſerv'd and retoured heir to a 
defunct, offering to redeem, an adjudger, who alledged, That the party 


to whom the heir was retoured, was preſumed alive, his death not 


being inſtructed ; the Lords found that the alledgeance was jus tertii 


to the adjudger, and ſuſtained proceſs at the heir's inſtance upon the re- 


tour produced, in regard there was no nearer heir quarrelling the ſame. 
Fountainhall, 17th July 1688, Hoge contra Dobie. In a reduction 
of a wadſet purſued by an _— the defender having proponed pre- 
ſcription of the appriſing, which was the purſuer's title; the Lords re- 
pelled the defence, and found it jus tertii to the wadſetter to object 
NE CL "STS. . preſcrip- 
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Jus tertii. 


preſcription againſt the purſuer, and ſuſtained proceſs ; tho” it was con- 
tended, that the preſcription took off the us agendi on the appriſing, as 
much as if it had been renounced, preſcription being a legal renouncia- 
tion of the right. Fountainhall, 7th November 1704, Nicol contra 
Park. The Lords found the action of exhibition ad deliberandum 
competent to all kinds of heirs male and of tailzie, as well as heirs of 
line; but found it relevant to ſtop proceſs at an apparent heir's inſtance, 
that it was offered to be inſtructed that there was a nearer heir male. 
Forbes MS. 1oth February 1714, Crawford contra Crawfords. ---- A 
haver of writs was ordained to deliver them up to a tutor-dative, who had 
found caution, notwithſtanding the defender offered to prove that there 
was a tutor nominated. in the teſtament. Spotiſwood, (Tutor) 11th 
July 1628, Skilton and his tutor contra Brown. TO 
In a competition betwixt two appriſings, whereupon infeftment 
had followed, both led before the act bringing in appriſers par! paſſu; 
the firſt appriſer was alſo firſt infeft, but it was objected againſt the in- 
feftment by the ſecond appriſer, That it was null, being in the name 
of an aſſigney to the appriſing, who did nat appear to have any right, 
no aſſignation being produced. The Lords ſuſtained the objection, and 
did find it not jus tertii to object the want of the aſſignation. N. B. 
The competition ran betwixt the ſecond appriſer and the heir of the 
firſt appriſer, who had allo in his perſon a conveyance from the aſſig- 
ney, in whoſe name infeftment was taken, Stair, 22d July 1668, 
Johnſton contra Arnold. In two mutual declarators touching the 


right of a ſalmon fiſhing, the one producing a right from a ſubject of 


a very old date, but not well connected for many of the interveening 
years; and the right of the other being a charter from his majeſty off 
a much later date: The Lords found, that the latter had no intereſt 

to object the nullity of the want of mid- couples to the former; and 
that it was jus tertii and incompetent for him to object and obtrude 


that defect, unleſs he derived right from the fame author, or any ſuc- . 


ceeding in his right. Fountainhall, Dalrymple, 3d December 1701, 
Forbes contra Udney. -— A party being near 100 years ago infeft in a 
feu, and ſome years thereafter another having appriſed it from him, 
and diſponing the appriſing to a third party; the ſuperior's heirs raiſing 
improbation againſt the laſt diſponee, and certification being extracted 
contra non producta, vis. the 2 ſaſine on the firſt charter, and the 
grounds and warrants on which the ſaid appriſing was led; yet the defen- 
der being ſtill allowed to be heard, the Lords found, That the purſuer 
could not quarrel the want of theſe evidents, becauſe, as heir to the granter 
of the charter, he was liable to warrant it, and therefore jus tertii for 
him to quarrel any right derived from the feuar, and founded upon 
that charter. Forbes, 3 fſt January, Fountainhall, iſt February 1712, 


Earl of Forfar contra Gilhagie. ---- The Lords allowed a party, who 


had a real right upon lands, to object againſt a competing adjudication, 
that it was null for being led upon a bond paid by the debitor, altho' 
he who quarrelled the adjudication derived no right from the perſon a- 


gainſt whom it was led. Forbes, 18th December 1708, Erſkine con- 
tra Hamilton, ---- A nullity of the execution of a warning given to a 


tenant to remove, being objected againſt an adjudger, whoſe adjudica- 


tion was expired, by another who was not within the year of him, 
but both were infeft ; the Lords found the nullity not competent for 
this ſecond adjudger to object, unleſs he were either preferable, or to 
Ls x. — : come 
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tome in part paſſu, and therefore repelled it as. us tertii to him, Foun- 
tainhall, Forbes, 3oth June 1708, Rule contra Purdie. | | 
| AN apparent heir offering to renounce, and the creditor thereupon 
craving decreet cognitionis cauſa ; another creditor alſo compearing and 
alledging, That he could not renounce having intromitted with his pre- 
deceſſor's goods, &c. was refuſed to be heard, becauſe he might infiſt 
in a proceſs by himſelf, and there qualify the perſon to be helr, as ac- 
cords; but found, that this could not ſtop the purſuer in the courſe of 
his diligence qui ſibi vigilavit, Durie, 2oth December 1626, 
contra Scot. 5 | ; 
IN a purſuit for teinds belonging to the lordſhip of Dumfermline, 
founded upon a tack granted by Charles I. and another by king Wil- 
liam, the defender pled that he was patron of the pariſh, and conſe- 
quently titular of the teinds, by the act 1690; and tho' that act did not 
prejudge any prior right to teinds, yet it was good againſt the purſuer 
| who had no right: For as to the tack from Charles I. the ſame was 
expired ; and as to the tack from king William, his majeſty could 
have no right to theſe teinds, becauſe the- lordſhip of Dumfermline 
was the property of queen Anne of Denmark, and the fame belo 
now to James VII. who, tho' he has abdicated the crown, is not di- 
veſted of any of his private property. Anſwered, The tack from 
Charles I. ſubſiſts per tacitam relocationem, until it be interrupted by 
ſome having a better right; and as to the tack from king William, it 
is jus tertii for the defender to obtrude, that queen Anne of Denmark's 
neareſt of kin ſtand in the property of theſe teinds, unleſs he derived 
right from her, or ſome bruiking by her right. The Lords repelled 
the defence, ſeeing the defender did not derive right from queen Anne, 
or any poſſeſſing in her right. Fountainhall, 26th January 1699, 
Marquis of T'weddale contra Sir David Thoirs. | . 
As alxsr a declarator of the juriſdiction of conſtabulary the nega- 
tive preſcription being objected, the Lords found, It was not jus tertii 
for the defenders to object the ſame ; for tho' it is not competent to 
plead an exemption from the juriſdiction of the crown, to which every 
one is ſubjected by his allegiance, it is otherwiſe with regard to a pri- 
vate juriſdiction, which is a burden upon the lieges, and the worſt of 
ſervitudes. 7th December 1731, Lord Dun contra town of Mon- 
troſe. > | F 3 


Ax alledgeance of nullity of an eſcheat ſingle and liferent, as taken Obie gien, 


for the rebel's behoof by his domeſtick ſervant, was repelled, as being privileges Se. 


proponed by the lord treaſurer, advocate or comptroller, or any other 2 = = 


not having intereſt, unleſs it were proponed by a creditor or competing to others, 


donatar. Haddington, 19th February 1601, tenants of Scoon contra 
Sir Hugh Hereis. --- Nullity of a gift of eſcheat as taken to the rebel's 
behoof, was ſuſtained at the inſtance of a poſterior donatar againſt a 
rior, Haddington, penuit. May 1605, Douglas contra Spalding and 
Weir. ---- The ſame objection not only ſuſtained in favours of the 
| creditor at whoſe inſtance the rebel is denounced, but in favours of 
any other of the rebel's creditors attaching the ſubject. Durie, 28th 
March 1637, Hamilton contra tenants. -—- *Tis not competent to one 
_ deriving right from a rebel by aſſignation, after the ſingle and liferent 
eſcheats are gifted and declared, to quarrel the gift upon a& 147, part. 
1592, as ſimulate and null, by the donatary's allowing the rebel to 
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continue in poſſeſſion. Forbes, 1oth January 1712, White contra 


Reid. ---- A perſon having the gift of ward, marriage and nonentry, 
his declarator of nonentry of divers years afterwards, was found not e- 


| lidable by an alledgeance, That ſuch gifts of nonentry laſt only three 


terms after the ward; becauſe this defence is not competent to the vaſ- 


ſal, but to the officers of ſtate, or any other donatar. Haddington, 6th 


July 1611, Dickſon contra Ld. Dawik. ---- But in a proceſs of ſpecial 
declarator, at the inſtance of a donatar of ſingle eſcheat, it was found 
competent to the defender to plead, That the bond was granted by 


him more than year and day after the denounciation, and conſequently 


fell not under ſingle eſcheat, tho the gift bore all goods and gear that 
ſhould belong to the rebel before his deceaſe, ſeeing ſuch gifts are re- 
ſtricted to what the rebel ſhall _— within year and day; and it was 
not found jus tertii to quarrel the purſuer's want of title. Harcus, 

(Efcheat) January 1684, Neilſon contra Kennedy. — In a redu- 
Qion of a ſubtack, to which ſubtack the principal ſetter had conſented 
and had ſubſcribed the fame; this reaſon of reduction was repelled, viz. 
That the ſubtackſman had incurred the failzie in his tack, by not pay- 


ing the tack-duty at the terms therein expreſt ; becauſe the tack- duty 
was not payable to the purſuer, but to the principal tackſman who was 
not inſiſting; and this altho the ſaid purſuer had raiſed inhibition, and 


thereby alledged he was come in the principal tackſman's place, which 
inhibition was intimated to the ſaid tackſman : But this was repelled, 
unleſs the purſuer had obtained it firſt declared, that the right to the du- 
ty was eſtabliſhed in his perſon. — eg December 1626, Earl 

chaſer of the ſuperiority of feu- 
lands, has not acceſs to declare an irritancy o non ſolutum canonem, in- 


curred during the time the right was in his author, becauſe ſuch an 


irritancy does not 7þ/o jure annul the feu, giving only a perſonal privi- 
vilege to the ſuperior, which he may uſe or not at his pleaſure. Had- 
dington, 14th February 1612, Ld. of Wedderburn contra Niſbet. ---- 
One infeft feu in lands, which pertained once in burgage to a town, 
purſuing a removing againſt ſome burgeſſes, it was objected, That his 
title was null by the 36th act, pacl. 1491, and by act 18 5, parl. 1593. 
which ſtatutes, That the burrows may not ſet their common good for 
longer ſpace than three years; this was repelled, ſeeing the town nor 
no party having a better right quarelled the title. Durie, 1oth Febru- 
ary 1631, Earl Galloway contra Burgeſſes of Wigton. ---- An excep- 
tion upon the common clanſe in gifts of eſcheat, That the donatar ſhall 
not uſe the gift to the prejudice of the rebel's creditors, was found not 


competent to be proponed by the rebel himſelf, altho it was alledged, that 


he was intereſted to ſee his creditors rather paid by his own eſcheatable 
Fock, than that the donatar ſhould meddle therewith, and then the cre- 

itors ſhould. have recourſe to his landsand perſon. Spotiſwood, (Eſcheat) 
23d March 1630, Murray contra commiſſary of Dunkeld, ---- The 
Lords found an objection againſt a miniſter's admiſſion by the preſbytery, 
Jure devoluto, as null, for want of a preſentation. from = patron, 


conform to the ſtatute 1m Anne, not competent to be made by the 
heritors ſummarily in a proceſs at the miniſter's inſtance againſt them 


for payment of his ſtipend, but only by way of reduction at the patron's 
inſtance, where the eee be called for their intereſt. For- 
bes Ms. 18th June 1714, M Bayn contra Ld, Scatwel. -— An in- 
fefiment of annualrent was found null by exception, becauſe granted by 
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a traitor, and not confirmed, altho* the party opponent had not right by 
the forfeiture. Hope, (Forfeiture) 8th March 1620, contra 
In a competition betwixt an aſſigney and the cedent's 
creditor, the Lords found, That the creditor might propone nullity of 
the aſſignation, as granted /fante rebellione, altho he was not the credi- 
tor at whoſe inſtance the horning was raiſed. Nicolſon, ( Afignation) 
20th July 1623, Caldwel contra Durie. ---- The nullity of an afligna- 

tion made ſtante rebellione was found objectable by any man, tho' nei- 
ther the cedent's creditor nor donatar to his eſcheat, but that the ob- 
jection may be made à quolibet ex populo. Haddington, gth February 
1608, Straiton contra Ld. Jerwiſwood. Haddington, 21ſt February 
1611, Earl Glencairn contra Boyd. The Lords ſuſtained an aſſig- 
nation made by a rebel, becauſe in favours of a creditor, and not quar- 
relled by a donatar, but by another creditor. Hope, (Horning) 2oth 
November 1623, Hamilton contra Ramſay. In a reduction at the 
inſtance of an appriſer againſt one who had a diſpoſition to the ſubject, 
on this ground, That the faid diſpoſition was granted poſterior to the 
citation and executions of another appriſing, of which that of the pur- 
ſuer's was within ”y=_ and — ; — common debitor could 
do no voluntary to prejudi ſuer's apprifing, tho 

the firſt appriſing was acquired by, and now foatinehs rſon of the 
ſaid aſſigney; the Lords found, That the purſuer had the benefit of the 
denounciation in the firſt appriſing, and therefore reduced the poſte- 
rior diſpoſition. Nota, The author adds, that afterwards the Lords in- 
clined to alter this interlocutor. Fountainhall, 23d January 1704, 
Wilſon contra Lord Saline. -— The magiſtrates of Glaſgow ha- 
ving obtained from their Archbiſhop a nineteen years tack of hi O- 
nage and vicarage teinds, for a graſſum of 20000 merks, and a ſmall 
tack- duty; and being charged for the graſſum, the defence was, That 
the tack is null, as granted after a conge deſſire was come from court 
for ellecting the ſetter Archbiſhop of St. Andrews. Anſwered, Tis jus 
tertii for the defenders to . ſuch a nullity, which is only compe- 
tent to the ſucceeding Biſhop of Glaſgow, The Lords repelled the de- 
fence in reſpect of the anſwer. Harcus, (Mag:ftrates) 26th No- 
venber 168 5, Archbiſhop of St. Andrews contra town of Glaſgow. 


A ö 
AN Ps being feued out by the king, with a clauſe irritant in Grant ses M 
caſe of alienation, a e writ from the king impowering the anche kal. 

feuar to alienate, not having the comptroller's conſent, nor having paſt | 


the ſeals, was found no ſufficient warrant to alienate. - Maitland, 17th 
March 1 569, Balfour contra Balfour. 1513 


ALL lands within the ſtewartry are the king's property, and no law- | 
ful infeftment can be granted but in feu, for . of the king's . 
rental; and albeit any land, which pertained heritably to any man bee 
fore the lordſhip or ſtewartry came in the king's hands, and were an- 
nexed, will remain with the heritor holding of the king as he held 


q - 5 43. k * 
* "we renne p 
_ _ * _ . 


————————_— _— —— OI TIES 11D PS TS — 
. — 


2 S Som arnth 0ct eo AE oe Ee 
chart tron — ——— DIAS IS DD es WS Dots nes 
* 


King. 


the ſame before; yet the lands come in the king's hands by forfaulteur 


recognition or reſignation ad perpetuam remanentiam, they will become 


Power of 


— jurif- 
ictions. 


Power of 


revocation. 


annexed property, and may-not thereafter be diſponed but in feu for 
augmentation of the king's rental; and the poſſeſſors of all ſuch lands 
will be ſubject to the ſtewart's juriſdiction; and the acceptation of an 
original infeftment of lands, confeſſing the fame to be within the ſtew- 
artry, will make it null, if it be granted otherwiſe but in feu. Had- 
dington, Igth June 1612, Sir Robert Douglas contra Tuſhielaw. ---- 
Annexed property. cannot be alienated. Stair, 25th February 1669, 
king's advocate contra Earl Morton. 1 55 | 


A Nxw regality, neither granted nor ratified in parliament, was 
found to be no, regality, in terms of the a& 43, parl. 1455; and in 
caſe it refer to an anterior regality, the Lords found that it could not be 
ſuſtained, unleſs either the old infeftment were produced, or an act of 
adjournal, where' the ſame has been admitted in juſtice courts. Had- 
dington, '2oth January 1602, Maſter of Rothes contra prior of St. 
Columb. A iy. | | 5 


TE king's perfect a e was found to be 21 years complete, ſo that 
whatever is done by him after that age comes not under the general 
revocation. Maitland, 28th May 1557, the queen's grace and her 


comptroller contra Hamilton. The king's revocation was found not 


to be extended to acts of parliament made in his majeſty's minority, un- 
leſs they be expreſly mentioned in the revocation, Haddington, 11th 


July 1622, Earl Rothes contra Gordon, 


— 
rejudge 
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officers. 


Tux king by his advocate having compeared at a ſervice, and con- | 


ſented thereto, and done ſeveral other deeds of homologation thereof 


afterwards, nevertheleſs a reduction of the retour was thereafter ſu- 
ſtained at his majeſty's inſtance, after better information, becauſe the 
wrong information and omiſſion of the officers ought not to prejudge 
his majeſty. Durie, 22d March 1633, the king's majeſty contra Earl 
Strathern. ---- Where the king is purſuer, it was found, That no pro- 
teſtation for not inſiſting can be granted to the defender. Balfour, De- 
fender) 16th December 1528, the king contra Graham, ---- It was 
carried, by a narrow plurality, upon the 14th act, parl. 1600, That 
competent and omitted does not bar the king from challengeing decreets 


obtained againſt him. Fountainhall, 2d February 1698, king's advo- 


cate and officers of ſtate contra Sir Thomas Kennedy.----In a charter 
from the crown, teinds being thrown in per incuriam, which did not 
belong to the king at that time, the us /uperveniens was not found to 


take place, tho theſe teinds came afterwards to be in the hands of the 
. crown by the abolition of epiſcopacy; becauſe the king is not preſum'd 


to gift what he has not, and cannot be hurt by the neglect of his offi- 
cers; upon which footing a poſterior tack of theſe teinds from the 


crown was preferred. Fountainhall, 2 5th January 1694; Earl of Le- 


ven contra Counteſs of Weemyſs. 


King's oc I a competition betwixt the commiſſioners of exciſe in behalf of 


vilege as cre- 


the crown, and ſome of the perſonal creditors of the Earl of Northeſk, 
about certain bygone rents in the tenants hands, the commiſſioners in- 
fiſted for preference, becauſe they commenced their ſuit before any = | 
pd, 1} BEE. c 
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King's Advocate. | 525 


the other creditors obtained decreet, according to ſtatute 33, Henry 
VIII, cap. 39, & 25, whereby it is provided, That the king ſhall have 
firſt execution for any debt due to the crown, againſt any defendant, be- 
fore _ other perſon ; ſo always, that the king's ſuit be taken and com- 
menced, or proceſs awarded for the ſaid debt, before judgment given 
for the ſaid other perſon; the Lords preferred the commiſſioners. © 
January 1724, competition betwixt the commiſſioners of exciſe and 
creditors of the Earl of Northeſk. A poſſeſſory judgment is not 
competent againſt the king. Stair, 28th January 1679, Ld. of Blair 
contra Lady Haſlehead. | | | 
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KINGS ADvOC ATE. 


1 a competition betwixt two rights, both connecting with the When a ſpe 
king, the Lords would not allow the advocate to concur with the 710 1 
2 : . 8 . . . q uilite. 
one againſt the other, without a ſpecial warrant in writ. Stair, 2oth 

January 1680, Earl Southeſk contra Ld. of Melgum. ---- Tho! in re- 

ductions of grants from the crown, cuſtom has required a ſpecial war- 

rant by a ſign'd manual, yet it was found, That the king's advocate, 

without any ſpecial warrant, might inſiſt in a declarator of the boun- 

daries of the king's forreſt, becauſe this is only protecting the rights 

of the crown from incroachments, not cutting down the right of pri- 

vate parties. 25th July 1735, Earl of Breadalbene and his majeſty's 

advocate contra Menzies of Culdares.— The king's advocate cannot 

proſecute any action at the king's inſtance, tending to challenge the 

right of any of his majeſty's ſubjects, without a ſpecial mandate to 

that effect, tho' he may give his concourſe to a proceſs brought by one 

ſubject againſt another. Fountainhall, 2d February 1693, King's ad- 

vocate contra Moncreif of Redie. „ „„ ae 
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KING's advocate cannot purſue contravention of lawburrows without Whatcrimes = 
concourſe of the private party. Hope, (Contravention) 6th July 1613, 8 i" 
Turnbull contra ſheriff of Forreſt. ----Proceſs ſuſtained upon the act concourſe of 
251, parl. 1597, at the inſtance of the king's advocate, without the con- the private 
courſe of any private party or donatar by the king, to have it found, “) . 
That the wadſet- right was forfeited to the king, by reaſon of uſurious 

ſtipulations in it, contrary to the ſaid act. Durie, 22d January 1629, 
King's advocate contra Livingſton. ---- The king's advocate by himſelf, 
without any informer,” may purſue an uſurer for annulling his ſecurity, 
eſcheating his ſum, and other penalties contained in the act of parlia- 
ment againſt uſurers. Haddington, 2oth June 1610, Barclay contra 
Henderſon.— In crimine falf the king's advocate may purſue per 
ſe, ob vindicdtam publicam, without the concourſe of any informer: 

Colvil, 19th January 1581, King's advocate contra .----Found, 
That the king's advocate cannot purſue an improbation by himſelf, 
but muſt have an informer. Colvil, June 1582, King's advo- | 
cate contra Ferguſſon and Somervell. Colvil, March 1584, King's 
advocate contra Forret. The Lords refuſed to ſuſtain improbation 
of a writ at the inſtance of the king's advocate alone; the parties con- 
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cerned being agreed anent it. Colvil. June 1583, King's advo- 
cate contra Chapman. ---- Yet the king's advocate may purſue impro- 
bation of a charter under the great ſeal without any informer, altho' 
the ſame lands were diſponed under that ſeal to another. Haddington, 
February 1597, Ld. Thirlſton contra Durham. ------ 
Found, That his majeſty's advocate may undertake to improve a writ 
without an informer, becauſe the king's intereſt is ſeparate from that of 
the party; & intereſt reipublice ne crimina maneant impunita. Spotiſ- 
wood, ¶ Improbation) Chalmers contra Dick. ----In a 
reduction and improbation, the advocate alone cannot inſiſt for certifi- 
cation if the private parties intereſt be taken off. Stair, 6th Febru- 
ary 1672, Murray contra Murray. 5 | 


To what a- IMPROBATION cannot be purſued by way of aQion, without con- 
Qions isthe currence of the king's advocate. Haddington, 23d June 1610, Colt 


es ork 4. contra Simpſon. But tho the king diſcharge his intereſt therein, the 


Locate requi= purſuer may proceed. Balfour, (Purſuer) 25th February 1541, the 


lne? © king and Sir Walter Heriot contra Sheriff of Fife. 


Ifobliged A PARTY upon a ſign'd information, as guilty of forgery, being 
ads p n- committed to priſon by the king's advocate, and — day being fax'd for 
; his trial, within ſixty days, conform to the act of parliament, was libe- 
rated of courſe; thereupon he inſiſted againſt the king's advocate to ex- 

hibit the information, which the Lords found the advocate obliged to 

do. 28th December 1727, Steven contra Mr. Robert Dundaſs. 


Kine's PALACE. 


T HE palace of Holyroodhouſe, tho' locally within the regality 
of Broughton, is yet, by the royal prerogative, exempt from all 
regalities, and is therefore underſtood to be within the ſhire of Edin- 
burgh. Stair, 11th January 1662, Ld. Carnagie contra 4 


Who muſt b- HE Lords found, That where there is a kirk and a quire, the 
' parſon or his tackſman ought to uphold the quire and the pariſh 
the kirk? the kirk; but where there is no quire, that the parſon ought to up- 
Hold the third part of the kirk. Haddington, 25th June 1623, Schaw 

contra Counteſs of Winton. --— The like. Durie, penult. November 

1628, kirk of Selkirk contra Steuart. A duty being laid on by the 
generality of the pariſhioners for repairing of a kirk, letters of horn- 

ing were ſuſtained thereupon, even againſt ſuch heretors as had not 

been preſent at laying on of the ſtent, ſo that the taxation was impo- 


ted 
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ſed on them without their conſent ; but this was in reſpect of the act 
54, parl. 1572. Spotiſwood, (Kirk patrimony) 24th November 1630, 
kirk-ſeflion of Lauder contra goodman of Gallaſhiel. ---- The church 
of a royal burgh, having alſo a country pariſh, the Lords found, That 
the tithes of that country pariſh were liable for repairing the quire of 
the church; and found that the heretors of the acres and country or 
landwart pariſh, were liable proportionally for reparation of the body 
of the church, unleſs they would quit their ſeats. Harcus, ( Miniſters) 
Fountainhall, 25th March 1685, Williamſon contra pariſhioners of 
Kirkaldie. The money ariſing from the ringing of the bells, and 
burying within the church, does not properly belong to the poor, and 
therefore is to be burdened with the reparation of the chile 2 Ju- 
ly 1730, miniſters and kirk-ſefſion of Montroſe contra magiſtrates of 
the town and heretors of the pariſh. 3 


HERE TORS of the landwart part of the pariſh of a royal burgh, Bell. 
were found obliged to contribute to the buying of a bell for the church, 
in the ſame proportion as for repairing the church. Durie, 1 5th Fe- 
bruary 1642, pariſh of Innerkeithing contra Lady Roſyth. 


Tus diſpoſal of the area of the church is in the heretors, and not — of 
in the miniſter and kirk- ſeſſion. 20th February 1739, heretors of the * "He 
_ pariſh of Falkland contra miniſter and kirk- ſeſſion. | | 


_ 4 — 


he 


— — 


Kirk PATRIM ON. 


O UND, That no tack can be ſet of a religious houſe, or any Religious 
pertinent thereof within the precincts. Balfour, (Tack) 12th 2 

March x 504, Abbot of Corſregale contra Hamilton. ---- Found, That ia tack. © 

the manſion-houſe of an abbay, with the incloſures thereof, and the 

orchards, tho' without the wall, cannot be ſet in feu. Balfour, (Feus) 

4th February 1 569, the king and the abbot of Balmarino contra Ld. 

_ Kinnier, . 5 

A CoLLEGE getting the deanry of a cathedral church mortified to Dean can- 

them, the Lords found, nevertheleſs, That a tack ſet by the whole ne 87% 2 - 


ter; becauſe that altho' the deanry, and fruits thereof were mortified chapter. 
to the college, yet the dignity was not thereby extin&; for by the 
mortification the college came in place of the dean; and as deeds done 
eee before the mortification required the conſent of the reſt of the 
chapter, ſo was it in the preſent caſe, they having come in his place. 
Durie, 26th March 1629, College of Aberdeen contra Menzies. ---- 

The like. Spotiſwood, (Kirk Patrimony) 25th March 1637, College 

of Aberden contra Lord Fraſer, | | 


THE chapter of a convent of a collegiate church, having conſiſted a Chapter's 
of eight perſons beſide the provoſt, it was found, That the ſubſcripti- cores: _ 


to be interpoſ· 
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maſters of the college was null, as wanting the conſent of the chap- conſent of che 


1 


X 
— !ü—Ä— ts Is Fe n= Fog 


* wann s 
ST 7 
7 
Þ 
: — 
i 
* * Bi 
o 
8 : 
. 5 
1. 
1 
bl n 
” 2 
- 2 * 
14 
Ti 7 
1 
1 
EH 
Oy * 
1 
1 
4) 
LY 
7 10 
4] - 
1 
1 
b ©: 8 
© 5 
147 
2 
# 
4 i 
13 
* 
"Bf 
2 
| *: 
40 
12. 
I 
1 
i 
* 
1 
1 
EH 
1 
5 
* * 
90 
+4 
i 
"£2 
3 
a pd 
if 
17 
n *% 
it 
, 10 
| 
1 
FE. 
1 
It 
1 
} 4 
FH 
3 
- 
5 
"1 
2 
3 
b | 
{3 
| 
8 
. 
4 
>? 
. 
. 
A 1 
Ny 
1 3 
o 


l 1 = 98 5 — — —_—_ 0 — — 5 — 1 — n Gy ANA TE CG A n S . a rig G G 
S EIN Dons v — * C EY 2 mY 3 2 ; ER - p . * rn N 6 e TOTP 
* r Sx N p__—_— D — — ti Gan fad ö W — : 2 , = - —— 

2 ——— — * 2 yo ene e — l — 1 . TWIrY = „ © OT FR 6 | 9 

— — 4 . err d = 30 * * £4 as 4 * < r — . I So EL regs 25 
_ Gb __— o \ " LY L . - - 5 5 27 e 2 8 * SAY \ TT \ 


—— 2 
0 2 — 
Ss. 
OED —— 


528 Eirk Patrimony. 


ons of the major part were neceſſary to a tack ſet by them, and that 
the ſubſcription of the provoſt, with three more, was not ſufficient. 
Haddington, Durie, 14th March 1622, and 24th June 1623, Ld. 
Drumlanrick contra Maxwell. Found alſo in the above caſe, That 
neither the conſent of pupils, tho in confinio, nor abſents forth of the 
country, was requiſite to ſuch tacks, tho' they bruiked their parts of 
the patrimony ; it was likewiſe found, That if all the chapter were 
minors, none of their conſents were requiſite, Haddington, Durie, 


14th March 1622, inter eoſdem. 


Scipendiary Ina competition for vicarage teinds, the incumbent miniſter is pre- 
cannorſer a ferable to a perſon having a tack from the former miniſter, he having 
tack to conti- e 3 5 

vue after his been only a ſtipendiary, and enjoying the vicarage by an allocation of 

death. it, as a part of his ſtipend, but never having had a preſentation giving 
him right to the vicarage, jure proprio. Durie, gth July 1636, tenants 
of Hyndwood contra miniſter of Coldingham. | , 


Tack cannot THE Lords reduced a tack of teind fiſh, at the inſtance of a biſhop, 
eaten upon this ground, That the tack was ſet by his immediate predeceſſor, 
of a former. notwithſtanding there was another not yet outrun ſet by a former 

biſhop ; ſo that this in queſtion was ſet à non habente poteſtatem. Spo- 
tiſwood, (Tack) Durie, 26th July 1631, Biſhop of the Ifles contra 
Schaw. And this altho the tackſman in the firſt tack was not con- 


curring. 


Tack inef- HE who obtains a tack of vicarage teinds, not apprehending poſſeſſi- 
teQualitic has on by virtue thereof before the demiſſion of the benefice by the ſetter, 
ſeſſion de- if he who is thereafter provided, obtain peaceable poſſeſſion, the tackſ- 
ore the Si man will not be able to controvert with him. Haddington, 23d Ja- 


Wehen nuary 1611, Ramſay contra Maxwell. 


or it ſet to A Tack of teinds, whoſe entry is appointed to be at the deceaſe 

* 8 of the perſon ſetter thereof, is null, as conferred in tempus indebitum. 

054  Haddington, gth January 1612, Home contra Home. The like. 
Maitland, 11th June 1568, Slewman contra town of Edinburgh. 


Tack can- CONVERSION of victual, payable to a biſhop, into money rent, was 
not be ſet with found a contravention of the act 11, parl. 1585, and the tack or o- 
diminutien of ther writ containing the converſon, was found reducible. Falconer, 


Ae 2oth March 1683, Biſhop of the Iſles contra Stew-arts. 


For how A Tack being ſet by an eccleſiaſtical perſon for all the days of the 
_ gere tackſman's life, the ſame was found null, unleſs it had been duly con- 

oe firmed. Balfour, (Tack) 14th December 1510, Biſhop of Aberdeen 
contra Forbes. Balfour, (Tack) 12th March 1504, Abbot of Corſ- 
regale contra Hamilton. Found, That when tacks are ſet by kirk- 

men for no longer than five years, their ſucceſſors in office are bound 

to maintain the tenants in the poſſeſſion, without any new graſſum, &c. 

Sinclair, 18th December 1 541, . Biſhop of Aberdeen contra the exe- 

cutors of his predeceſſor. Nota, Here it was contended, that it ought 

only to be for three years, but the Lords found it five. ---- This was a- 

gain found. Maitland, 26th March 1558, parſon of Muckarſie con- 

tra Abercrombie, ---- But it was again found only to be three years = 

| | caſe 


** 


caſe of a vicar. Colvil, February 1584, vicar of Gaſton contra 
Valentine. And here the tack was from three years to three years, 


and the tackſman had bruiked ſix, and was entred into the ſeventh 


your ---- The like. Maitland, 17th December 1569, Ker contra 


er. Balfour, (Tack) iſt March 1566, Simpſon contra Cockburn,” 
A five years tack was ſuſtained, tho? ſet by an ecclefiaſtical digni- 


tary, without conſent of the chapter or convent. Balfour, (Tack) 18th 
December 1541, Biſhop of Aberdeen contra executors of umquhil 
Gavin biſhop of Aberdeen. 26th March 1558, parſon of Muckarſie 
contra William Abernethie.--- But with conſent of the chapter or con- 
vent, the Lords found, That they may ſet a nineteen years tack, which 
will bind their ſucceſſors. ' Balfour, (Tack) 25th May 1 542, provoſt 
of the Queens college contra Ld. Balcleugh. ---- A tack ſet by a kirk- 
man, from three years to three years, till nineteen years ſhould run out, 
was found only to ſubfiſt for three years after the ſetter's deceaſe. Col- 
vil, 17th November 1579, contra  --— Found, That a pro- 
voſtry is not a prelacy, and therefore that a tack was null, becauſe ſet 


without conſent of the patron, conform to the act 203, parl. 1594. 


_ Hope, (Patrimony of the kirk) 12th July 1616, Ld. Drumlanrick contra 
Couhill and others. ---- Found, That a tack ſet by an inferior bene- 
ficed perſon, for longer ſpace than his life, and five years thereafter, and 
recorded in terms of act 4th parl. 1617, was not null, in reſpect that 


the act prohibits not tacks to be ſet for any longer ſpace, which if it 


did ſimply, without adjecting a penalty, it might then infer a nullity ; 
but ſeeing the act adjects a ſpecial puniſhment againſt the ſetter; the 
Lords found, That I may. be. incurred by the contra- 
veener, but that the tack will not fall as null, Durie, gth November 
1624, Hope contra parſon of Craighall. traced? E 


Tacks to endure during the ſetter's incumbency only, may be grant Tacks ſet 
ed in what terms he has a mind; becauſe none are prejudged thereby — my Oy : 


f fave the granter himſelf. Maitland, lt. February 1 566, vicar of Bow- cumbeney. 


toun contra Cockburn. The like. Colvil, March 1583, pari- 
ſhoners of Cumnock contra Ld. Carprinton. r 


ed by c urch- | 


EKIREK-LAxps being ſold by a ary a” with conſent of the vicar Feus grant- 


general, becauſe the ſee was vacant ; 
thereupon, was reduced for want of the biſhop's conſent ; becauſe ſale 
s a voluntary act, and the vicar general, ſede vacante, can only conſent 

to neceſſary things, and to acts of ordi adminiſtration : And this 
the Lords did, notwithſtanding the defender produced the king's con- 
firmation of the charter, who, in a vacancy, is in all reſpects in place 
both of the pope and biſhop ; but the confirmation here was impetrated 
during the dependance of the proceſs of reduction. Spotiſwood, (Kirk 
patrimony) 26th April 1566, Archdeacon of Brechin contra Pit- 
cairn, ,------ No incumbent can feu out any part of his benefice with- 


out conſent of the biſhop and patron. Balfour, (Feus) 12th Decem- 


ber 1566, contra Pitcairn. 19th March 1567, Douglaſs par- 
ſon of Douglaſs contra tenants thereof. Feus of kirk- lands belong- 
ing to laick patrons, need no confirmation. Haddington, 11th January 
1610, Ld. Smeton Hepburn contra Hepburn. 


Tux Lord found, That a biſhop, being not dominus, but only an æco- 


e ſale and infeftment following nc 


12 


nomus, diſpenſator, curator & 6 beneficii, cannot change a vaſ- brag. cho ti 
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530 Kirk Patrimony. 

N fal's ſimple ward and to taxt-ward. Home, January, Fountain- 
hall, a iſt February, Falconer, 12th March 1684, Archbiſhop of St. 
Andrews contra Bethune. + bite” :d | | 


r 


11 Lt = APTER fuppreffion of the popith clergy, the cuſtom was, That 
Rn [the king preſentedperſons to the benefices, who had the title of abbots 
lordſhip, and commendators ; and in all erections of benefices in temporalities, 
the conftant method was, that theſe titulars demitted in the king's hands, 

upon which» demiffions the erections followed; upon this account the 
Lords preferred a poſterior erection, being upon ſuch a demiſſion, to a 
prior erection, tho it was argued, that the ſecond was @ nom habente 
Poteſfatem. Stair, 24th February 1666, Sinclair contra Ld. of Wed- 
derburn. Found, Fhat the feuars of an abbacy were only liable for 
the feu- duties contamed in the ancient feu-charters granted by the ab- 
Bot to them, but not to relieve the lord of erection of any part of the 
blench- du payable by him to the king, unleſs they had expreſly bur- 
dened thenvelves with the: faid relief in their latter charters ; becauſe 
the lord of erection is liable for the.blench-duty merely upon the ac- 
count of the erection granted in his own favour, which muſt not pre- 
judice the anterior vaſſals. Fountainhall, loth June 1680, Earl of 
anmuir and Ed. of Monimusk contra Menzies, —— The lord of e- 

rection of church- lands, which had belonged to an abbacy, having firſt, 

by a fimple diſpoſition, tranſmitted them to one, and aſterwards, by re- 
ſignation, to another, who was thereupon. infeft ; he that had the firſt 

fimple diſpoſition contending, That the lords of erection, ſince the 

year 1633, are no more ſuperiors of church- lands, but have only right 

to the ties hy reſervation till they be redeemed from them, and 

ſoo need no infeftment to convey. them; yet the Lords, by narrow plura- 

: lity, found, That the diſpoſition alonedid not convey ſufficiently, and 
740 therefore preferred the infeftment tho' poſterior. Fountainhall, 8thFe- 

og bruary 1699, Earl Aberdeen contra Forbes. wif 1 


7 


| of kiklong? That by the act gth parl. 163 fuperiorities of kirk- lands were annex- 

* to the ed to the crown, reſerving only the right to ſuch ſuperiors who had ſub- 
7 ſcribed the general furrender; the purſuer was not found obliged to 
inſtruct, that his author did ſubſcribe the ſurrender, but the fame 
was preſumed by his ſo bruiking the faperiority. Stair, 27th June 

1662, Watſon contro Els. -—Kirk-lands: bemgannexed to the crown 

by act 1633, reſerving the; feu-dutics: to the lords of erection, ay and 

while they be redeemed; for this reaſon proceſs was not ſuſtained at 

the inſtance. of a lord of erection, infiſting as ſuperior im a reducti- 

on and improbation againſt vaſſals of kirk-lands,, tho his ſummons 
Vas with concourſe of the king's advocate; for _— caſe, —_—_—_ 

thought the king's: fpecial order neceflary.. Stair; June 1664, Ld. 

9 — Feed. Stair, Gosford,, 14th. January 1673, Earl 

of Nithſdale contra Feuars of Hoh wood. By act 53, parl. 1661, 

ratifying the act 1633, annexing tlie ſuperiority of kirk-lands to 

the eren; it is provided, © That any who have gotten or ſhall get 

any new infeſimunt of ſuperiority: of kirk - lands, the ſame ſhall ſtand 

« good as to ſuch vaſſals wha! have given theif conſent to tha ſaid right 

te of ſuperiority. ” This clauſe was found to reach rights of ſuperio- 

rities, gramted any how, tho! not ſegitimo modo by diſſolution, * 


wverioricy © A SUPBR10R of kirk-lands pu ſuing for feu- duties, it was objected, 


diſſolution would be valid without the vaſſal's conſent. Stair, Gosford, 
14th July 1669, Duke of Hamilton contra Ld. of Blackwood. But 

the ſingle taking of infeftment from a lord bf erection, was not foutid 
to import a conſent to become vaſſal fot ever, or that the vaſſal might 
not thereafter return to the king; nor was it found ſuch 4 conſent 4s 
is meant in the act of parliament. --- N. B. The conſent meant in the 
act of parliament, is probably a conſent in terms of act 33d parl. 1647. 
Stair, Gosford, 28th July 1669, inter eoſidem. =-= The ſame found tlie 
the vaſſal had taken charters from the lord of erection for the ſpace of 
forty years running. Dalrymple, Forbes MS, gth June 1514 Herlot's 
hoſpital contra Hepbutn. ---- The like. 24th January 1730, Earl 
Dundonald contra Fullerton. — In a purſuit for nonentry of kirk- 
lands, holding of a ſubject ſuperior, it being objected by the lord ad- 
vocate for his majeſty's intereſt, That by a clauſe in the cloſe of the act 
53, parl. 1661, all the,king's caſualties are reſerved ; the Lords found, 

| That the reſervation in the end of the faid act of parliament, was only 
of the king's right of redemption of theſe feu-farms and caſualties at 
nine years purchaſe, but not of the caſualties themſelves during the not 
redemption, for that had been repugnans in adjecto, and a clear contra- 
diction to the reſt of the act, Sc. Fountainhall, 1 5th January 1686, 
Hope contra Watſon. ---- Found, That temple-lands are not church- 
lands, nor atinexed to the crown by the general act of annexation 
1587. Fountainhall, alt. February 1700, Roſs contra vaſſals of Drem. 
Lands granted to any hoſpital, or naiſon-dieu are not church- lands; 
for this reaſon they were excepted from the annexation to the crown, 
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act 29th, parl. 1587 : And for the ſame reaſon they fall not under the 


a& roth parl. 1661, annexing the ſuperiorities of church-lands to the 
crown. Harcus, (Superiority) March 1682, Findowrie contra 
town of Brichen.---In the reduction and improbation at the inſtance of 
the Earl of Dumfermline, as come in place of the prior of Pluſcarden, 
againſt the vaffals of the priory, alledged for the defenders, by the act 
oth, parl. 1633, the ſuperiority of all kirk-lands, as well thoſe erected 
before the annexation 1587, as thereafter, . are annexed to the crown, 
whereby the defenders became truly vaſſals to the crown; and the lords 
of erection have only right to the feu- duties till redemption, and ſo the —_—— 
defenders need not produce their right to the putſuer. - Anſwered for nn 
the purſuer, The priory of Pluſcarden is: excepted in the: annexatioon "n 
1587, and erected in favours of the purſuer's predecefiors 5 and it is not : "i 
expreſly comprehended in the annexation 1633. 240, The act 53, 9 
parl. 166 1, declares all perſons, who conſented to be vaſſals to the lords | 4 
of erection, excluded from the benefit to hold of the king: And ita et, 
the defender's predeceſſor gave ſuch a conſent to the purſuer's predeceſ- 
fors. Replied for the defender, The act 1633 annexes all without di- 
ſtinction, and ſo includes the priory of Pluſcarden. 2do, The conſent 
mentioned in the act 1661, muſt be underſtood a conſent ſinte the act 
1633, and the conſent founded on by the puùrſuer k in anno 1612, when 
the ſuperiority was truly veſted in him, and at that time the vaſſals 
had no option, but 33 conſent; The Lords 1 Tl | 
ledgeance made for the defender. Hareus, (Suptriority) xgtl | 
1688, Lord Dunifetmlihe contra Sit Robert Dunbar. 


* 


1 Al I perſonal ſervices are taken awa from ſupetiors of kir nds by vices taken 8 
the act 1oth, parl. 1633. Stair, 27th June 1662, Watſon contra Ellies. way from ſu- 
| „ A PAR-kirk-lands, 
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Kirk-yard. Læſio ultra duplum. 


,, Sale in yrp- APARCEL of annexed church-lands, coming by progreſs in the per- 


head-court. 


vun. 


ſon of a nobleman, with the office of heretable bailie, the vaſſals of 
the barony being expreſly bound by the reddendo of their charters to 
ſuit and preſence at the three head-courts of the year; the Lords in a 
ſuſpenſion by one of the vaſſals, who was find in L. yo for not attend- 
ing, found it relevant to make the vaſſal liable, that by the reddendo of 
his charter he was expreſly bound to give ſuit and preſence at theſe 
head-courts; tho, by the act of ſurrender in 1633, ſuch lands hold of 


the crown, and ſo they are bound to anſwer the ſheriff-court : Further, 


25th July 1609, Ld. Baſs contra Young, 


the Lords ſuſtained the fine, and refuſed to reſtrict, becauſe it was not 
in the caſe of an ordinary barony. Fountainhall, 12th January 1705, 
Earl of Panmuir contra Robertſon, 5 | a. 

© ECCLESIASTICAL penfon. See Penſion. 


* 


KIRK-YARD. 
T. E Lords found, That the graf of a kirk-yard cannot be afligned | 


by the plat, but that it pertains to the pariſh, and may be ſet 
to pious uſes. Haddington, 


3 
32 


by them, and the duty thereof appli 


Lſio ultra duplum. 


, | HE Lords refuſed to reduce a nineteen years tack of kick-lands, 


upon J. 2. C. de reſcind. vend. altho the tack-duty was within 


the half of what it might or ought to give, provided only the former 


% 


Raiſer of 


rental was not diminiſhed, and found, That the ſaid J. 2. did not take 
place in Scotland, as was found in ſome former caſes. Sinclair, 25th 
May 1542, provoſt of trinity college in Edinburgh contra Balcleugh, 


| L &SIOultra duplum in contra of ſale, See Sale 
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I AWBURRO WS 
een not having made ful at-Grit, *rwas 
found, That he might ſupply it when the contravention came to 


dreads bodily Hepburn. The contrary. Haddington, 24th July 1601, Earl Caſ- 


- * 5 
MS. 4 Ss 


ſils contra Ld. Knockdolean. Spotiſwood, (Horning) 1583, 


„ 


_ Lawburiows. 


- Op 


— cc} 


contra Biſhoptoun. ---- It was found no nullity in a charge of lawbur- 


rows and act of cautionry following upon it, that the letters did not 
command the meſſenger to take the party's oath, that he dreaded bodily 
harm, and his oath was not taken ; tho' it would have been a good 
ground of ſuſpenſion, and the party charged would not have been com- 
pelled to find caution until the other had given his oath. Durie, 7th 
December 1627, Ld. Clackmannan contra Ld. Fingaſk. 8 


Tux Lords found, That in caſe the parties be poor men, ſuch as Caution in 
hinds, cottars, &c. any of them may be received caution for the o- {*wburrows. 


thers. Balfour, (Lawburrows) 2d December 1532, Seton contra Bal- 
lingal. --- Parties being charged to find mutual caution in lawburrows ; 


the one having obeyed, and the other (notourly unable) making faith 


that he could not find caution ; the Lords took him acted for the double 


of the ſum. Haddington, 13th January 1624, Ld, Balbegno contra 


Ld. Lauriſton. 


A Man charged for an exorbitant pain of lawburrows, altho', for 


eſchewing of horning, he found caution, and thereafter contraveen- 


ing, was decerned to pay that great pain, and de facto paid it; yet 
he having ſuſpended thereafter, and craving modification for time com- 


ing, the fame was allowed him. Haddington, ad December 1609, + 
Ld. Kilſpindie contra Learmonth.—— The Lords found a contraven- 


tion only inferr'd the half of the penalty, becauſe the deed was not very 
violent, nor the party maim'd, but only a blow given. Auchinleck, 
(Contravention) iſt February 1634, Wright contra Clark. The 
Lords refuſed to reſtrict the penalty in a lav burrows, which was 1000 
merks, to 200, (as was pleaded, becauſe the maſter was not infeft, and 
ſo an unlanded gentleman) becauſe, tho*' he was not infeft, he was 
apparent heir to a freeholder who ſtood infeft, and ſo was liable to 
the ſame penalty. Fountainhall, 8th January 1712, Heriot contra 
Hamilton. Ls | 


Tur Lords found, That towns and communities may be decerned 


Againſt 


to find lawburrows to private perſons dreading them bodiiy harm. whom may la- 


burrows be 


Haddington, June 1594, Old town of Aberdeen contra New talen our? 


town, 


ConTRAVENTION of lawburrows was ſuſtained, altho' there was 


Acts of con- 


no damage done, but only the party had ſtopped a high-way, where travention. 


carts with corn uſed to paſs. Colvil, December 1 591, Strangs 
contra Sandilands. Threatning and chafing was not found to be a 


ſufficient qualification of contravention, without actual ſtriking. Had-— 


dington, February 1604, Wallace contra Ld. Haining. Pa- 
ſturing of goods was found not to infer contravention, unleſs herding 


were alſo libelled. Haddington, February 1604, Ld. Schaw 
contra Wilkieſon. ---- Herding not ſuſtained, unleſs it were alledged, 
That the goods were violently held on the ground. Hope, (Contraven- 


tion) 5th December 1616, Anderſon con traGalbreath.----Lawburrows 
being found, and the party thereafter having pull'd off the others hat 
and thrown it under his feet, and with a — to nail it to his 
head with a whinger; this was found to be no contravention, be- 
cauſe he neither harm'd him in his perſon nor goods. . 
1 | 5 „ ES 21 
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Lauburrows. 


2 


and ſtruck at him there wit 


21ſt june 160 5. Young conſtable of Dundee contra Fletcher. 


Drawing a ſword to invade a man, tho' no harm followed, was found 


ſufficient to infer contravention. Haddington, 27th February 1607, 


Mc*Kie contra M*Kie. ----In a contravention purſued by Bruce of 
Greenyards againſt Clackmannan, the libel was found relevant, becauſe 
Clackmannan ſtruck the purſuer with his fiſt, and drew his whinger, 

— albeit there was no harm done. Hadding- 
ton, 21ſt December 1609, contra .---- The Lords found 
deeds of contravention relevant, which libelled upon the defender's 


violent entring to the poſſeſſion of the lands, after the purſuer was 


put in, altho it ſhould fall out that the defenders ſhould reduce the 
decreet of removing. Hope, (Contravention) 6th July 1616, Muir- 
head contra Ld. Barſcobie. --- Injurious words and ſpitting in the face 


was found contravention. Auchinleck, (Contravention) 23d January 


1629, contra .— Found, That the letting in water to 


the purſuer's going coal, through the defender's that was waſted, was 


no act of contravention, but the purſuer was allowed to inſiſt for da- 
mage and intereſt, if he had ſuſtained any. Spotiſwood, (Cantraven- 
tion) zd February 1629, Anderſon contra Blackwood. --- A deed of 
contravention was ſuſtained, altho' there was no violence libelled, the 
deed being the liferentrix her tilling up land that was found to be no 
part of her jointure, and after the purſuer had ſown it ſhe had cauſed 
ſow it over again. Durie, 13th December 1631, Ld. Whitingham 

contra the Lady. The Lords refuſed to ſuſtain contravention upon 
this, That the. defender had taken two horſes from the purſuer's te- 
nant, fince caution was not found to the tenant, nor was he inſiſting 
here, but might by himſelf purſue a ſpuilzie, &c. nor was the tenor 


of the act here regarded, viz. That the purſuer, his men, tenants, 


Sc. ſhould be harmleſs, &c. ſeeing that was only the ſtile of court. 
Durie, Auchinleck, (Contravention) 28th January 16 32, Grant contra 
Grant. The like. Durie, gth February 1633, Lindſay contra Den- 


REcoNnCILIATION''of parties was found not to take away ation 
of contravention, but that the party may purſue for an. injury done 


even before the reconciliation. Haddington, 6th February 1607, 


Torbreks contra A party being charged to find caution in 


a lawburrows, the Lords found, That altho' he contract friendſhip 


and familiarity with the charger, yet thereby the lawburrows is not 
preſumed diſcharged, except it be expreſt in writing; and in caſe the 
party had found caution and contraveened, the familiarity fince the 


Finding caution, was found no relevant exception. Auchinleck, (Cen- 
travention) gth July 1628.--- A deed of contravention being the cut- 


ting of ſome horſe-loads of wood in the purſuer's property, this ex- 
ception was ſuſtained, viz. That the purſuer, after the time of the ſaid 
ting, had granted liberty to the defender to cut ſome wood there, 


Cutting, 
which the Lords found a preſumptive remiſſion. This action being 


like the Roman actio injuriarum, que difſimulatione tollitur; but they 
reſerved to the purſuer action for fimple damage and intereſt. Durie, 


11th January 1633, King's advocate and Denniſton contra Lindſay. 


LEGACY, 


_- ſon. 


Voss not executed, and ſo there was no occaſion for a dative ad non 


Legacy. 7 535 
EBS 


BOND, whereby one was obliged to leave to another 500 What under- 
merks, to be paid by his executor after his deceafe, found to ſtood a legacy. 
be a legacy affecting only the dead's part, and not a debt affecting 
the whole goods. Durie, 13th January 1631, Houſton contra Hou- 


A LEGACY is only payable out of the defunct's free goods. Stair, Legacy * 
12th July 1671, Murray contra Murray. ---- A bond of proviſion free — — 

granted upon death- bed, obliging the defunct, his heirs, &c. tho? it 

could only take place in the dead's part, was yet found preferable to a 

legacy, tho' the legacy bore an obligement upon the heirs and exe- 

cutors to pay the ſame ; for a legacy is only a ſucceſſion, and cannot 

therefore - compete with a us crediti. Stair, 14th December 1676, 

Mitchel contra Littlejohns, | 


Fours, That a legacy ad pios uſus, being paid by the teſtator in Competition 
his own lifetime, it ought not to ſuffer defalcation with the other le- 399"g Trga- 
gacies, altho' the free gear be not ſufficient to pay them all. Durie, A legacy ad 
6th July 1630, Monro contra Scot's executors. ---- The dead's part Piat canſas. 
being exhauſted by legacies, the Lords found, That a leggatum ad pias 
cauſas muſt ſuffer proportional defalcation with the reſt. Spotiſwood, 
(Legacy) Durie, Hope, ¶ Legacy) 6th July 1630, Monro contra Scot. | 
SPECIAL legacies are preferable, and ſuffer not a proportional a- 24, Special 

batement with the general legacies. Stair, 21ſt July 1665, Spruel con- legacy. | 
tra Miller. Special legacies ſuffer not an abatement with general 
legacies, when left in the fame writ; but, becauſe legacies are ambula- 
tory, a legacy was found to derogate from a former legacy. Stair, 
21ſt July 1676, Trails contra Gordon. | STS 
A W1Fs being provided, in her contract of marriage, to a jointure, 3% Additi- 
with power to the huſband to add thereto, etiam in articulo mortts ; Mar mh o thats | 
and he, in teſtament, leaving his only ſon executor, and giving an ad- cy. 
ditional jointure in legacy, and allo leaving other legacies, which the ex- 
_ ecutor alledged would exhauſt the ſubject very much; and the wife 

alledging, That ſhe was not an ordinary legatary, but a creditor, in re- 

oc ow the power which the defun& had de facto uſed ; the Lords 
found, nevertheleſs, That the ſaid addition being left to her in legacy, 
ſhe was in no better caſe than the other legataries, and had no prefe- 
rence in the executry. Dirleton, 7th June 1676, Ramſay contra Ze- 
man. 18 
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Tux Lords found, That an executor, being alſo univerſal legata- Legacyrran- 
ry, the legacy did tranſmit to his neareſt of kin, altho' the teſtament mics without 


confirmation, 
executa, Newbyth, 2 1ſt July 1665, Spruel contra Govan and Miller, 

The like. Durie, ad March 1636, Melvil contra Lord Melvil, 
UNIVERSAL legacy derogates not from prior ſpecial defting= 

tions. See Preſumption. e n 

5 Re _ LEGACY 


336 Legal Diligence. 
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LEGACY if preſum'd in ſatisfaction of former obligations. See 
Preſumption. | | 


LEGACY of an heretable bond. See Quod potuit non fecit. 


 LEGATUM rei alienz, Ibid. =» 
HOW legacies muſt be paid. See Executor. 


IF the lgatar, upon payment, muſt find caution to indemnify the 
executor at the creditors bands? See Executor. _ | 


LEGAL DILIGENCE. 


An heretable & © HE Lords refuſed to ſuſtain arreſtment or comprifing upon a 
bond, when ic bond, becauſe, the time of leading theſe diligences, the bond 
pecomes Per- was heretable ; and altho' there was a proviſion therein, That it ſhould 
de the foundz- be lawful to charge for the principal without requiſition ; yet before 

= =o 1 Ag dili- that charge the ſum remain'd heretable, and there was no perſonal o- 

we” obligation whereupon to found diligence. Hope, (Obligation) 14th De- 

cember 1615, Mouat contra creditors of Richardſon. Hope, (Obligati- 

2H on) Durie, 20th July 1622, Cranſton contra Ld. of Eaſt-niſbet. Durie, 

3 13th December 1622, Thomſon contra Ld. of Murthill. Otherwile, 

where the bond gave the creditor liberty to aſk his money without 
requiſition, becauſe then there needed no preceeding charge to make 
it moveable. Durie, penult. February 1623, Halyburton contra Ld. 
of Murthill's debitors. Durie, 6th March 1623, Finlayſon contra 
Johnſton, -— Durie, 2d March 1624, Colthird contra Paterſon. Du- 
rie, 4th July 1627, Edgar contra Finlayſon. Durie, 25th January 
1642, Johnſton contra Loch. Stair, 14th January 1679, Farquhar- 
ſon contra Stewart. The like, tho' infeftment had followed. Dirle- 
ton, 19th, Stair, 21ſt July 1666, Thomſon contra McKittrick, Dirle- 
ton, 24th January 1677, Sinclair contra Home of Renton. ---- And 
where the heretable bond bore a preciſe term for payment of the ſum, 
this making a liquid debt, and perſonal obligation to pay, diligence by 
compriſing: was ſuſtained thereupon, after elapſing the term, without 
neceflity of any previous requiſition or charge, which is only neceſſary 
where: the perſonal obligation, being once done away, needs to be re- 
'vived. Durie, Spatiſwood, (Obligation) roth July 1629, Ld. of 
Clackmannan contra Ld. Barowny. Fountainhall, 27th November 
| 1677, Sir James Stamfield contra Lord Gosford. ---- A bond being 
- payable upon a requiſition of 40 days, adjudication found ineffectual 
| © thereupon, unleſs requiſition was uſed, tho' it was pled, That a ſum- 
mons of adjudication was equivalent to a requiſition. Stair, 11th Fe- 
bruary 1680, Gordon contra Hunter. ---- But an adjudication having 
| nem upon decreets of conſtitution againſt an apparent heir, as 
wfully charged to enter heir to his predeceſſor for payment of princi- 
pal. ſums, annualrents and penalties contained in his predeceſſor's he- 
retable bonds, without uſing previous requiſition in the terms of the 
aid bonds; the Lords reſtricted the adjudication to a ſecurity for prin- 


8 i 5 | cipal 


* 
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cipal and annualrents, and refuſed to ſuſtain it as a ſecurity for a fifth 
art more, or for the termly failzies, altho' requiſition was made af- 

ter the decreet of conſtitution, and the days * expired before 
executing the ſummons of adjudication, which narrated the requiſiti- 
on. Forbes, 3d July 1707, Duncan contra Scrimzeour of Kirkton. 

It being objected againſt an appriſing led in 1655, That the requi- 

ſition of the ſum was made at Whitſunday, contrary to a ſtanding law 
at the time, vig. act 17, parl. 1641, ordaining all requiſitions of ſums 
to be made at Candlemaſs and Lambmaſs, and no more at Whitſunday 
and Martinmaſs ; which act, tho it was reſcinded by the general act re- 
ſciſſory in 1661, yet there is an expreſs reſervation and exception of 
deeds already done by virtue of thoſe reſcinded acts. The Lords con- 
fidering, That this nullity was not here pleaded to annul the apprifing 
in totum, but only to cut off its legal, and that it was allowed to ſub- 
fiſt as a ſecurity for principal, annualrents, and accumulations ; there- 
fore they found this defect in the requiſition ſufficient to take off the 
legal, and keep it open and redeemable, on payment of the ſums there- 
in contained. Fountainhall, 3oth November 1705, Sir William Hope 
contra Gordon. . | | 8 

Ax appriſing was ſuſtained upon a bond, bearing this clauſe, Wat Purification 

F tuo terms annualrent run together unpaid, the principal ſum ſhould of ns 
then be payable, tho there was no declarator of the failzie, ſeeing the to be che foun- 
not payment of the annualrent being a negative did prove itſelf; and dation of dili- 
the proviſion was not of the nature of a penal irritancy, to require decla- s 
rator. Stair, 2oth June 1678, Scot contra Falconer. - 


8 FU 8 : a. 


 ARRESTMENT may be raiſed upon a bond without decreet or de- Diligence, in 
2823 Durie, 5th March 1628, Binnie contra Roſs. Stair, yth whit caſes ir 
ebruary 1665, Graham contra Bruce. Yet thereafter, upon ſeri- without inter- 
ous deliberation, as in a caſe daily occuring, and wherein the deciſion deter of a 
would be a preparative, it was found, That a purſuit to make forth- gigration 8 
coming, is, in effect, execution, and equivalent to 3 _ 
money being in nominibus, and not N cannot otherwiſe be af- 
fected and poinded ; and therefore, that it cannot follow but upon a 
decreet, and not upon an unregiſtred bond. Direleton, 6th Decem- 
ber 1666, Leſlie contra Bain. --- It being objected againſt a bond, 
whereupon an appriſing was founded, That it was only regen in that 
juriſdiction where the creditor lived, and not where the debitor lived ; 
the Lords conſidering, That, ex icio, they might ſupply defects in 
appriſings, to make them ſubſiſt as ſecurities for the juſt intereſt, with- 
out the extaordinary advantages of an expired legal, and exorbitant pe- 
nalties, did declare, That if the defender would reſtri& his whole ap- 
riſing to the juſt intereſt, they would then ſuſtain this appritng or 
the whole ſums ; otherwiſe, that they would reduce it in totum. Foun- 
tainhall, 19th, Stair, 2oth July 1678, Morrice contra Orrock. 


Dex was given againſt the executors of a cautioner for a cu- ' proceGa- 
rator, altho' the curator was not fully diſcuſſed by legal execution a- nr — 
gainſt his perſon, lands, and goods; but execution was ſuperſeded a- Principal be 
gainſt the executors until the curator ſhould be fully diſcuſſed. Durie, diſculled. . 
20th November 1627, Rollock Finlay's relict contra Corſbies.— An ex. 
ecutor and his cautioner being 4b together by the —_— -4 = 
| | N efunct, 
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defunct, for compt and payment of their ſhare of the executry, that = 


branch of the libel, To accompt, was ſuſtained directly againſt both, ſu- 


perſeding all execution againſt the cautioner till the executor ſhould be 


diſcuſſed. Stair, 2d December 1662, Douglaſſes contra Lindfay.---The 
like was found in the caſe of the neareſt of kin, who were allowed to 
inſiſt againſt the executor confirmed and his cautioner toaccompt for the 
moveables, and againſt the clerk of the commiſſary court for admitting 
inſufficient caution, all in one proceſs ; ſuſpending always execution 


until diſcuſſion of thoſe primarily liable. iſt July 1737, Ladies Mar- 


garet and Dorothea Primroſes contra the commiſſary clerks of Edin- 


burgh. --- Altho' the heir of line muſt be dicuſſed before the heir of 
tailzie, yet they may both be conveened to hear and ſee a bond regi- 


ſtred againſt them as heirs, tho execution cannot paſs againſt the heir 


Proceſs be- 


fore the term 


of payment. 


of tailzie till the other be dicuſſed. Spotiſwood, (Heir) 13th July 
1626, Edgar contra Craigmillar. Auchinleck (Air) 12th February 
1630, creditors of Fairly contra heirs, - 


SUMMONS raiſed before the term of payment, tho' the term be paſt 
before ſentence, is null, yet proceſs of mails and duties being raiſed in 
December, the Lords ſuſtained the ſame for that current year, altho' it 
was before Candlemaſs, -which is the term of payment, becauſe the 
ſame might be unwarrantably inſiſted for at any time after the legal 
terms of Whitſunday and Martinmaſs were paſt, the decreet expreſly 
containing, that the defenders ſhould only be decerned to pay after 


Candlemaſs was paſt. Durie, 5th February 1624, Wood contra Wad- 


del. ---No action to poind the ground till a term's duty be owing, and 


the term bypaſt. Durie, 2d July 1625, Ld. Raploch contra tenants. | 


---Summons of poinding the ground ſuſtained, tho executed before the 


_ firſt term of the annuity was due, it concluding. ue payment to be 
y 


made after the term. Durie, 26th June 1628, Lady Ednem contra 
heir thereof. — Found, That a decrect for poinding the ground may 
be obtained before the term of payment, ſuperſeding execution till af- 
ter the term. Gilmour, February 1662, Douglaſs contra tenants 
of Kinglaſſie. --- Proceſs of removing may be purſued before the term. 
Stair, 16th June 1681, Lady Chatto contra Halyburton. --- When a 
debt is arreſted before the term of payment, forthcoming is alſo allow- 
ed, ſuſpending always execution till elapſing the term. Hope, (Ar- 
reftment) Farl of Melroſs contra his tenants. ---- Proceſs of 
forthcoming not ſuſtained, being before the term of payment of the 
debt owing by the arreſtee to the common debitor, tho the purſuer of- 


fered to delay execution till the day of payment ſhould come. Had- 


dington, 16th June 1610, Davidſon contra M Cubin. - The like. 
Haddington, 6th March 1612, conta A decreet 
of forthcoming, at the inſtance of an arreſter, was ſuſtained, tho 


. 2 before the term of payment of the ſum arreſted, the execution 


ing ſuperſeded till after the term. Durie, 21ſt February 1624, 
Brown contra Johnſton, Durie, 3d July 1628, Scot contra Ld. 
Drumlanrick. 8 1 3 


Hording be- HoRNIN G ſuſtained, whereof the letters were raiſed before the term 


fore incurring 


the fallzie. 


of payment, ſeeing they bore to charge the obligant to pay when the - 


term ſhould be paſt. Durie, 17th December 1623, Earl Galloway 
contra Vanie, --- Found, That tho' a decreet of thirlage was only de- 


claratoria 


Legal Diligence. 


— 


claratoria juris, yet that the purſuer might charge the party with horn- 
to grind his corns, pay the multures at convenient times, &c. and if the 
purſuer ſhould execute theſe charges maliciouſly, the Lords declared, 
That, in a ſuſpenſion, they would have regard to expences ; tho' it was 
argued for the ſuſpender, That in caſe the decreet ſhould be contra- 
veened, the proper remedy was an action for abſtracted multures. Du- 
rie, 29th July 1634, Ld. Innerwick contra Hamilton. 8 


ARRESTMENT will not be ſuſtained laid on before the term of pay- Arreſtmene 
ment of the debt, which is the foundation of the arreſtment, unleſs in ;*** * 
ſecurity, where the debitor is vergens ad inopiam. Stair, 19th July _ 
1678, Ld. Pitmedden contra Paterſons. Home, 27th February 1728, 
Meres contra York-building company. --- In a competition amongſt ar- 
reſters, an arreſtment founded upon an annuity, and bearing to be for 
payment of bygones, and for ſecurity in time coming, was found pre- 
ferable according to its date, not only for all the terms aliments due 
when the arreſtment was laid on, but alſo for thoſe that were due at 
the time of the competition. It was argued againſt this, That an arreſt- 
ment upon an obligation, having tradlum futuri temporis, can have no 
further effect than for what was actually due when it was laid on. 
It was on the other hand pled, That this rule ſuffers an exception, in 
caſe of thedebitor's inſolvency, which was the caſe here; and there ar- 
reſtments in ſecurity are as allowable as adjudications in ſecurity. N. B. 
The annuity. here was run out before the competition, ſo that in ef- 
fect there is nothing in this deciſion but what is comprehended in the 
general rule about the preference of arreſtments laid down in Home's 
deciſions, No. 100, unleſs it be that when the debitor is vergens ad ino- 
piam, arreſtment may be not only founded upon a debt before the 
term of payment, 2bi dies cefſit, but alſo for ſecurity of future annuities 
ubi dies nec ceſſit, nec venit, But it came not to be determined, whe- 
ther the arreſtment in ſecurity could fcreen the ſubject from poſterior 
arreſters, not only for payment of bygones for which there was para- 
ta executio at the time of the competition, but alſo for ſecurity in time 
coming of the annnuities as they ſhould fall due, which indeed is the 
important queſtion. 31ſt January 1731, creditors of Patrick Bar con- 
tra his relict.— In a competition betwixt two arreſters of a ſum that 
was liferented, to which there was no acceſs till after the liferenter's 
death; the firſt arreſtment being founded upon a bond bearing annual- 
rent, was found to be a ſecurity for the ſubſequent annualrents as well 
as thoſe due before the arreſtment. Fountainhall, gth February 1705, 
Coning contra Cowan.--- The like. Durie, 2oth March 1633, Sim- 
fon contra White. --A creditor having obtained a decreet of conſtitution, 
with an additional ſum in name of expences, an arreſtment laid on by 
him during the dependence, was not found entitled to draw inthe forth- 
coming any part of the expence laid out after the date of the arreſtment : 
For an arreſtment cannot be effectual to ſecure a debt that is not exiſt- 
ing at the date thereof; and the expence of proceſs, laid out after the 
date of the arreſtment, could not be a debt at the time of the arreſt- 
ment; and even then, as they were only due icio judicis, they became 
only a debt from the date of the modification. July 1733. Wal- 
lace contra creditors of Robertſon. : a 
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Adjudicati- A COMPRISING was reduced, becauſe the lands were denounced 
on upona debt before the term of payment, tho the compriſing was not led till it was 
| paſt. Durie, penult. July 1623, Nicolſon contra Baillie and Whitlaw. 
lt being objected againſt a party ſeeking to adjudge by others who 
had already adjudged the ſubject, that as to a moiety of his ſum his ad- 
judication could not paſs, becauſe the term of payment was not yet 
come, an adjudication being proceſſus executorius ; the Lords found 
they could not, even periculo petentis, allow the adjudication to go for 
that part of the debt whereof the term of payment was not yet come. 
Fountainhall, 18th July 1699, Chalmers and Cunningham contra the 
other creditors of Shaw. --- In a queſtion, Whether a creditor in a bond, 
whereof the term of payment was ſuſpended till after the debitor's 
death, might in the interim raiſe adjudication of the debitor's lands for 
fecurity of his money ; the Lords thought, That there could be no ge- 
neral rule for this caſe, for if there was no hazard of dilapidation, it was 
not to be allowed ; but in the preſent caſe, it being expreſly informed, 
that the debitor was vergens ad inopiam, and his circumſtances much 
worſe than when he granted the bond ; therefore they remitted to the 
Ordinary to take what evidence he could get of his condition ; and if he 
found it dubious, then to adjudge, unleſs the debitor offered ſufficient 
caution to pay the debt when the term of payment ſhould come; on 
which offer the adjudication was to ſtop, juſt as arreſtments attaching 
bonds whereof the term is not come, or founded upon ſuch bonds, may 
be looſed upon caution. Forbes, 12th, F — 14th July 1711, 
Blaw contra Blaw: —- The Ld. of Eaſter-Ogle being bankrupt, it was 
found, That adjudication in ſecurity might proceed upon the daughter's 
bond of proviſion, tho' the term of payment was not till her age of 
eighteen, ten years after the competition. Home 24th January 1724, 
Lyon contra Eaſter-Ogle's creditors. - | | | 


Inhibition A inhibition ſerved againſt the tenant upon his tack, will be a ſuf- 
upon 2 Cevt #7 gcient ground to reduce a wadſet given by the tenant of a tenement be- 
longing in property to himſelf, albeit there was nothing reſting of the 
tack-duty the time of the alienation, Haddington, Hope, (Inhibition) 
19th March 1622, Napier contra Lithgow. | . 


Arreſtment Ay arreſtment laid on before the ſummons was executed, was found 
upon 2 e null and unwarrantable ; becauſe there is no 1 dependence until 

| the ſummons be executed. Fountainhall, 4th December 1711, Ban- 
— and his tutors plaintiffs.— The like. Forbes, 19th, Fountain- 

„Zoth July 1706, Elphinſton contra creditors of Strichen. A 
part 8 proteſted for remedy of law againſt a ſentence of the 

ds, and thereupon raiſed a ſummons of reduction of their decreet 
before the parliament, conform to the act 2, parl. 1695, and upon 
that taking out letters of arreſtment, and arrefting the other party's 
money on the dependence, upon pretence, That arreſtment on a depen- 
ding proceſs is a diligence allowed to all the ſubjects, and if there were 
a reduction of this decreet of the Lords raiſed before their Lordſhips 
themſelves, parties might both inhibit and arreſt, and therefore allo 
here: The Lords thought that there was a difparity, becauſe they could 
looſe arreſtments laid on upon ſummons before themſelves, but not 
where the action is commenced before the parliament, and ſo a par- 
ty's debt.might periſh during the long receſſes of that high court ; _ | 


—— ay 
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if this practice were allowed, it might render inſignificant moſt of the 
ſeſſion's decreets, ſince every one would enter his proteſt- and raiſe 
ſummons, and thereon arreſt and inhibit, which might continue ma- 
ny years before it were got diſcuſſed ; therefore they declared the ar- 
reſtment null, and ordained the writer of it to be cited before them, 
In order to a reprimand for introducing ſuch a ſtile never before at- 
tempted. Fountainhall, 22d July 1699, Mrs. Martha Temple contra 
P.uthvens, N. B. The Lords even refuſed an arreſtment on a de- 
pendence before themſelves, the dependence being a reduction of a de- 
creet in foro. Dirleton, 4th February 1675, contra » 


In a competition it was objected againſt an inhibition, That the Tobibirion 
ſummonſes were not executed when the inhibition was raiſed, and there- ;* Hy depen- 
fore the inhibition was null, not having been taken out upon a de- 
pendence, ſeeing to make a depending proceſs, it is neceſſary that the 
ſummons be executed. Anſwered, The inhibition was not executed 
till after the ſummonſes were executed. Reply d, The very letters of 
inhibition preſuppoſe an executed ſummons and dependence, without 
which they cannot be warrantably taken out, which is clear from 
theſe words of the letters, as the ſummons duly executed bears, and 
from the deliverance on the bill of inhibition, fond by the Lord or- 
dinary on the bills, vis. Becauſe the Lords have ſeen the dependence. 
. The Lords ſuſtained the objection. December 1726, competiti- 

on, Ferguſſon contra Wilſon. --- The like. Bruce, 22d, Dalrymple, 
26th November 1714, Creditors of Roſehill contra creditors of Thom- 
ſon. See Stair, 12th January 1665, Neilſon contra — It be- 
ing inſtructed, That a ſummons was blank many years after raiſing 
inhibition on the dependence, and that the ſummons had only been 
filled up of late; the Lords reduced the inhibition as wanting a ſuffi- 
cient warrant, but to advertiſe the lieges of their hazard, they reſolved 

to make an act of ſederunt, That inhibitions ſerved upon dependen- 

| cies ſhall ingroſs the tenor of the ſummons, elſe they ſhall not be ſu- 

ſtained. Fountainhall, 27th December 1698, Miln and Hamilton 
contra Cockburn. 1 | 8 


Ix a reduction ex capite inbibitionis, the bond, which was the inbib ien 
ground thereof, not being a liquid obligement for a preciſe ſum, but upon an obli- 
only to ay ſuch a ſum after compt and reckoning, as ſhould be found S tan 
truly reſting of the-ſame, and the compting to be by a day now elap-reckan. 
ſed ; the Lords found, That this could not ſtop the taking a term in 
the reduction, but that it could have no effect till the compt and rec- 
koning were finiſhed, if the defender offered to prove that the ſum was 
fatisfied in whole or in part, and craved to compt and reckon there- 
upon, and that the inhibition would ſubſiſt as good for all that ſhould 
be found due on the balance and event of the accompt. Fountain=- 
hall, 4th December 1695, Martin contra Scot. _ 8 


AN inhibition being ſerved upon an obligement to warrant, the fahibirion 
Lords ſuſtained a reduction thereupon, tho' there was neither decreet 2 conditi- 
of eviction nor liquidation of diſtreſs, the purſuit being only declara- — 
tory, and the decreet to be only effectual after eviction and liquidati- EY 


on. Dirleton, 11th December 1667, Hog contra Counteſs of Home. 


— Inhibition being ſerved on a bond conditional, not to be paid but 
| &XA -—- : upon 


Legal Diligence. 


upon the creditor's doing a deed, whereupon decreet was given for an 
abatement of the ſum in the bond as damage and intereit, the fact be- 


ing found impreſtable ; the Lords found, That the faid decreet purifi- 


Inhibition 
1 a negative 
ligation. 


ed the condition, and therefore that the inhibition ſhould ſtand good 
for the reſt that was decerned; and this againſt a creditor of the com- 
mon debitor's, tho his debt was prior to the decreet, but he had done 
No diligence before the inhibition. Gosford, 8th July 1670, Hamil- 
ton contra Hay. --- An inhibition upon a conditional debt was diſ- 
charged by the Lords, in reſpe& there was no preſent juſt reaſon for 
inhibiting. Forbes, 17th July 1713, Weir contra Deuchar. --- As the 


brewers without the liberties of Edinburgh, are, by the ſtatute, ſub- _ 


ject to the impoſt of two — on the pint, only with reſpect to ale 
imported into the town, this occaſioned a great expence to the tackſ- 
men of the town's impoſt, being obliged to have waiters at all the a- 
venues leading to the town for collecting this duty; to fave this ex- 
nce the tackſmen were in uſe to bargain with theſe brewers to ſub- 
ject themſelves to an impoſt for the whole ale brewed by them, as it 
ſhould be made out b - 6 exciſe- books; and to move them to this 
agreement, generally the one half of the impoſt was given down due 
upon imported ale. Upon one of theſe contracts Thomas Anderſon 
brewer was charged with horning, to make eee. of ſeven pence 
for every barrel of ale he ſhould brew during the currency of the obli- 
gation, and upon the ſame contract was thereafter inhibited. Tho- 
mas Anderſon becoming at laſt inſolvent, in a competition, the 
Lords found the horning and inhibition null, quoad the impoſt a- 
riſing due after their date, and that they could be the foundation 
of no preference againſt the other creditors. It was allowed, That 
diligence may be done upon an obligation in diem, or even upon 
a conditional obligation. if the debitor is ver gens. In conditional o- 
bligations the debitor is bound upon exiſtence of the condition, and 
he has no power in the mean time to liberate himſelf; a debitor in di- 
em is bound in the moſt proper ſenſe, tho' inſtant demand cannot be 
made: But the preſent is neither one nor other. An obligati- 
on to pay a certain duty, in caſe one chooſes to brew, depends entirely 
upon the will of the debitor, whether there ſhall be any thing due or 
not, and therefore tis no obligation at all. It might as well be main- 


-  tain'd, That the brewers within the town might be directly attacked 


with horning and inhibition upon the ſtatute, for payment of the duty 
ariſing upon whatever they ſhould brew thereafter. 28th November 


1734, Dickie contra creditors of Thomas Anderſon, | 

Tur father infefting his ſon in lands, yet getting bond from his ſon 
to ſuffer him to poſſeſs during his life, inhibition upon this bond was 
found effectual againſt a purchaſer of lands from the ſon. Haddington, 
27th November 1611, Hamilton contra Briſbane. 8 


DILIGENCE upon a bond of relief. See Cautioner. 


LEGCITIM. 


2 ek * * tb 


Legitim. 


LEGITIM 


FEE Lords found, That a widow's teſtament receives no diviſion, 


1 aly of 
altho' ſhe have children, becauſe no bairns part belongs to them the — 


by their mother's deceaſe, but if that ſhe deceaſe inteſtate, they be- 


come her executors; and that upon a married woman's deceaſe, altho- 


the form of the teſtament receives a tripartite diviſion, yet in effect the 
goods divide in two parts only, becauſe two parts belong to the huſ- 
band, and her executors have only the third, but no part belongs to the 
children as ſuch. Haddington, 18th December 1606, Home contra 
Chriſtie. Legitim is only of the father's means, not of the mother's, 
and therefore a woman's children have only right to her moveables 
qua neareſt of kin, whence it is, that they tranſmit nothing before 
confirmation. Stair, 17th February 1663, Forſyth contra Paton, Du- 
rie, 3oth January 1622, Paterſon contra Hope and Dougal. 


Taz huſband's children of a former marriage come in with the who entitled 


_ wife's executors to make a tripartite diviſion. Durie, 18th July 16 34, to a legitim? 


Henderſons contra Sanders. Durie, 17th June 1631, Chapman con- 
tra Gibſon. | 1 2 

I an action at the inſtance of the defunct's only child againſt the 
relict executrix, the Lords found, That altho' the heir be excluded 
from the executry, when there are other children; yet, when there are 
no other, he is a bairn, & facit partem in teſtamento; and therefore 
that here there behoved to be a tripartite diviſion of the executry. Ni- 
colſon, ¶ Executor) 15th July 1622, Kennedy contra his father's relict. 
---- The like. Stair, 12th January 1681, Trotter contra Rochead. 
A gentleman poſſeſt of a land-eſtate, made a diſpoſition, mortis cauſa, 
of his moveables, which, after his deceaſe, being quarrelled by his 


ſon, who was his only child, as in defraud of his legitim, it was an- 
ſwered, That legitim is the portion allotted by law to the younger chil- 


| dren, otherwiſe unprovided, to which the heir can have no claim, as 
being provided by law to the heretage. The Lords found the purſuer 
entitled to a legitim, and reduced the diſpoſition, in ſo far as prejudici- 


al thereto. What weighed with the Lords were theſe conſiderations, 


Imo, That the younger children have their ſucceſſion in the moveables, 
viz. the dead's part, as the heir has his in the heretage ; and the legi- 
tim is a ſeparate portion which the law gives to the children proprio ju- 
re. 2d, The heir is entitled to a legitim, otherwiſe the teſtament be- 
| hoved to be bipartite, and the reli get the half, where there are no 

| Other children; neither could he have any claim to draw a ſhare of 
the moveables upon collating with the younger children, more than 
they have to draw a ſhare of the heretage upon collating with him. 
_ gt:0, At any rate he may draw a ſhare of the moveables ; the only 

queſtion is, If he is bound to collate his heretage with the diſponee, 
and the anſwer is, That collation is a privilege perſonal and peculiar 
to younger children, which the relict has not, and as little foundation is 


there for the diſponee to have. 1oth November 1737, Juſtice con- 


tra his father's diſponees. 
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544 TW Levitim. 


Children CHILDREN ſurviving their father, tranſmit their legitim to their 


h 2 h 9 . . 2 * - 8 
5 are rip be og neareſt of kin, tho' they die without confirmation. Fountainhall, 12th 


Proprio jure, March 1686, Zeaman contra Zeaman. Harcus, (Executry ) 


gichourcon- February 1687, inter eoſdem. Harcus, (Executry) 8th Decem- 

£1 ber 1687, Ruſſels contra Brown. ----- And therefore where the hu- 
ſband at his deceaſe had children alive, the. wife can only get the 
third of the defunct's goods, altho' the children ſhould deceaſe before 
confirmation of the ſaid defunct's teſtament. Haddington, 24th Fe- 
bruary - 1607, Stevenſon contra Fiſher. --- The like in the caſe of a 

poſthumous child, who lived but one day. Durie, 19th July 1623, 
Sibbald contra procurator fiſcal of St. Andrews.--- A child, without ne- 
ceſſity of confirming, may purſue a reduction of a deathbed-deed, grant- 
ed to the diſappointment of the legitim. Harcus, ¶ Lectus ægritudinis) 
No verber 1681, Janet Goodale contra Livingſton, 


Forisfamili- Ir children be forisfamiliat, they can have no bairns part of gear, 


an. but a bipartite diviſion muſt be made betwixt the relict and the dead's 


part. Balfour (Teſtament) 23d February 1561, Hamilton contra 
Wallace ---- Forisfamiliation of a daughter by marriage, found not to 
prejudge her portion natural, unleſs diſcharged by her, albeit ſhe got a 
tocher, which only obliged her to collate with the other children. 
Home, November, Harcus, (Executry) 8th December 1687, 
Ruſſels contra Brown. ---- The like, where the queſtion was betwixt 
the daughter and the relict. 11th December 1719, Lady Balmain 
contra Lady Glenfarquhar, . 74 RN 


Renounciz- A BOND of proviſion being granted to a child in ſatisfaction of a 
tion of the le- legitim, the bairns part goes wholly to the other children, and no part 
7 734 any &* to the heir or executor, who are burdened with payment of the bond. 
| S.tair, 17th February 1671, McGill contra Viſcount of Oxenford. ---- 

Bonds of proviſion by a father to his younger children, bearing in ſa- 
tisfaction of their bairns part, and with payment of which the heir was 
_ expreſly burdened, were found to give the father only facultatem 
teſtandi upon the childrens third, as well as his own part of the move- 
ables, and therefore he dying, without leaving their third in legacy, 
it was found not to fall to the heir who had confirmed himſelf execu- 
'tor dative, but that it returned to themſelves as neareſt of kin, for 
which, as alſo for their bonds of provifion, they might purſue the heir 
executor. Gosford, 19th July 1672, Chiſholm contra Chiſholm, ---- 
A daughter, in her contract of marriage, accepting of a tocher, and 
granting a renounciation of all ſhe could aſk or crave through her fa- 
ther's deceaſe, and her brother, the only other child, ſeeking to be con- 
firmed executor after the father's deceaſe; Objected for the ſiſter, That 
he cannot be both heir and executor ; that the office is hers, and a re- 
nounciation cannot bar her, unleſs there were other younger children, 
but muſt fall back to herſelf as part of her father's moveables. The 
Lords found ſhe ought to be reputed as out of the field, and the ſole 
office and benefit accreſced to the brother. Fountainhall, 4th De- 
cember 1694, Fowbeſter contra — Claud Henderſon had a 
fon and three daughters, the eldeſt, in her contract of marriage, ac- 
cepted a 1 in ſatisfad ion; the ſon obtained a general diſpoſiti- 
on from his father of all his effects, with the burden of certain pro- 
viſions to the two youngeſt daughters: After the father's. — — 
Fg econ 
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Legitim. 
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3 


ſecond daughter ratified the diſpoſition to her brother, acoepted of her 


proviſion, and renounced any claim ſhe had of legitim; the youngeſt 


neglected her proviſion, and took herſelf to her claim of legitim: The 
Lords found, That the eldeſt daughter being forisfamiliat before the fa - 
ther's deceaſe, the brother could claim no ſhare nor intereſt in the legitim 
upon her account, and that the ſecond daughter not being forisfamiliat 
the time of the father's deceaſe, had right to a ſhare of the legitim, and 
did, by her ratification and renounciation, communicate her ſhare to 
her brother. June 1728, Marion Henderſon contra David Hen- 


derſon, 


Tux wife accepting a conventional inſtead of her legal provifion, Ifthe — 


the moveables receive a bipartite diviſion betwixt the legitim and dead's inet 


part, equally, as if ſhe were removed by death. Home, 18th Janua- 
ry 1726, Niſbets contra Niſbet. --- The like. Harcus, (Execatry) 
January 1685, Borthwick of Cruckſton contra his mother. 


In a reduction of a diſpoſition, made by the father of his moveables Legitim, how 


to one of his ſons, on this reaſon, that it was truly of a teſtamentary 


far ſubject to 
the father's 


nature, tho' executed 12 liege Pouſtie, and fo could not prejudge the power of di- 
purſuer, another fon, of his legitim; for it bore, not only a power to ſpoſal ? 


alter, but an obligement upon the diſponee to conſent to any deeds the 


father ſhonld make thereof, which plainly made it a donario mortis 
cauſa. The Lords conſidered the father was beſt judge of the diſtribu» 
tion of his means, and therefore ſuſtained the diſpoſition. Fountain» 
hall, 12th January 1697, Johnſton contra Johnſton. --- A diſpoſition 
by a huſband to his wife of the ſtocking that ſhould be upon his mains 
the time of his deceaſe, being quarrelled by his children as in prejudice 
of their legitim, being of a teſtamentary nature, revocable as not ha- 
ving been a delivered evident; it was anſwered, That the form of the 
diſpoſition is per modum actus inter vi vos, whereby a preſent right is con- 
veyed, tho' ſuſpended till the granter's death, and — done in liege 
Pouſtie, it cannot be reached by the law of deathbed, and there lies no 
other bar to the father's power of alienation. 2d, This is a rational 
deed, an additional proviſion to a wife, and not of that natureas to ad- 
mit of a conſtruction that it was intended to __— the children of 
their legitim. The Lords found the goods diſpot | 

tanquam præcipuum. 18th January 1721, Lady Balmain contra 
Graham. Claud Henderſon merchant in Glaſgow, having a ſon and 
three daughters, made a diſpoſition of his whole heretable and move- 
able eſtate to his ſon, © in caſe it ſhould happen him to depart this 
e life before his ſaid ſon;” and in this deed he nominates his ſon his 
ſole executor and univerſal legatar, and impowers him to procure him- 
ſelf ſerved heir of line in ſpecial and in general, and to obtain himſelf 
executor decerned and confirmed. Of the ſame date he grants com- 
petent bonds of proviſion to his daughters, which he declares © ſhould 
< be in full fatisfaftion of all they could claim by his deceaſe.” This 


ſettlement being challenged by one of the daughters, as in prejudice of 


her legitim, which ſhe claimed, neglecting her bond of proviſion; it 
was pleaded. for her, That tho' a father has greater powers than any 


belonged to the lady 


other adminiſtrator or truſtee, and may diſpoſe of the moveables 1n 


communion upon every rational occaſion; yet to teſtate upon his wife 


or childrens ſhare of the moveables, is dropping his character of admi- 
8 | S&T 


niſtrator, 
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Letter of Credit. 
niſtrator, and aſſuming that of abſolute proprietar. The Lords found 
the purſuer entitled to her ligitim. Home, February 1728, 
Henderſon contra Henderſon. --- A man in his teſtament having named 

an only child his executrix and univerſal legatrix, with a ſubſtitution 
to another in caſe of her deceaſe, and the executrix dying an infant, 
the ſubſtitution was found to take place ; but then it was pleaded for 
the neareſt of kin of the defunct executrix, That ſhe was entitled to a 
legitim, which the father could neither diſappoint her of, nor ſettle in 
any other manner than the law directs; for tho' by the Roman law 
the patria poteſtas went ſo far, that a father could make a teſtament 
for his child dying in pupillarity, no ſuch power obtains with us. The 
Lords found the ſubſtitution could only reach the dead's part, and that 
the bairns part belonged to the neareſt of kin of the defunct executrix 
and that the pupillaris ſubtitutio hath no place with us. Stair, 13th 
July 1681, Chriſtie contra Chriſtie. 9 
In a contract of marriage, the conqueſt being provided to the heirs 
: and bairns of the marriage, and the father having exerced his power 
of diviſion, one of the daughters to whom a ſmall ſhare was provided, 
inſiſted for her legitim, contending, it was not in her father's power 
to provide even exprefly, far leſs by implication, that his moveables 
ſhould not be ſubjected to a claim of legitim. It was anſwered, That 
the legitim was cut off by the contract of marriage, providing the con- 
queſt to the bairns of the marriage ; and when the moveables are once 
eſtabliſhed upon that footing, the father's power of divifion follows 
of courſe. This brought on the queſtion, If the legitim could be ſet 
aſide, even in a contract of marriage. The Lords found, That by the 
proviſions in the contract of marriage, and ſettlements made by the fa- 
ther, the purſuer was excluded from any claim of legitim. And the 
reaſons were, A man who has no wife or children, may diſpoſe upon 
his moveables without reſtraint, why not in a contract of marriage, as 
well as in any other deed? 2do, The terms of the contract are the 
Conditions upon which the marriage follows, and the children procrea- 
ted; upon — conditions they are brought into exiſtence, and they 
can claim no legal benefit by their exiſtence, inconſiſtent with theſe 
conditions. 17th June 1732, Stirling of Glorat contra Lukes. 


WIFE's legal ſhare, how far ſubjef to the hushand's power of 
diſpoſal? See Husband and Wife, | N | 


TP a cbild drawing a legitim, zs bound to collate, See Collation. 


LETTER of CREDII. 5 


OME of Kames wrote a letter to his brother at London, allow- 

| ing him credit upon Fowlis or Elliot for L. 30 Sterling; Fowlis 

advanced the money, drew a bill, and got payment; thereafter Elliot 

upon the faith of the ſame letter, which had not been given up to 
owlis, advanced a part of the ſum, and took the letter of credit for 

more ſecurity ; the Lords found Kames liable, for having paid F e 

| „„ ous 


— A. 


Letters of open Doors. 


without getting up his letter of credit, he plainly ran the hazard of pay- 


ing over again to Elliot. Forbes, 26th July 1705, Elliot contra Home. 

ANDREW BURNET wrote to his corriſpondent in London, defiring 
him to honour his brother Thomas Burnet's bills, and that he ſhould 
put. proviſions in his hands for ſatisfying thereof; this letter was 
only found to bind the ſubſcriber for ſuch of his brother's bills, accepted 
and paid by the correſpondent, as were notified to him in due time be- 
fore bis brother's bankruptcy. Stair, Fountainhall, 7th January 1681, 
Ewing contra Burnet. --- A party that advances money upon a letter 


of credit, muſt duly, as in the caſe of bills, intimate to the writer of 


the letter, that he has not got pps of the money advanced upon the 
faith of the letter, otherwiſe | 

in the caſe of an inland letter of credit. 3oth November 173 1, Earl of 
Dundonald contra Watſon. . | ; 
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LETTERS of OPEN Dooss. 
A W A RRA N T for open doors ſhould not be granted immedi- 


ately upon ſentence, or of courſe upon regiſtration of a bond in 
an inferior court, but only a precept of poinding at firſt, and upon 


an execution returned, that no goods can be found, then letters of o- 


E doors may be granted. Durie, 7th December 1630, Dick contra 


* 82 ** - 2 2 — 3 


LETTERSOf SUPPLEMENT. 


UMM ONS, intimations, requiſitions, denounciations, arreſtments, 
&c. againſt parties out of the country, muſt be executed at the 
mercat-croſs of Edinburgh, pier and ſhore of Leith, in virtue of letters of 
| ſupplement from the Lords. Stair, 20th January 1665, Lord Lour 
contra — The like, Fountainhall, 4th July 1701, Carmi- 


chael contra Bartram. A requiſition at the mercat-croſs found null, 
not being by letters of ſupplement from the Lords. Stair, 15th June _ 


1680 Gordon contra Earl of Queenſberry. | 

O E ſheriff cannot grant letters of ſupplement to another for citing 

and examining witneſſes within his juriſdiction. Forbes, goth July 

1712, Gordon contra Gordon. inns; | 
In a proceſs before the ſheriff upon a contract, wherein ſeveral par- 


ties were bound, compearance was made for one of the defenders, and 
a declinator offered, that he was not ſubject to the juriſdiction of the 


ſheriff, he living in another ſhire. The ſheriff o contingentiam cauſe, 
appointed him to be cited by letters of ſupplement, and that being done, 
decernedagainſt him ; in a ſuſpenſion of this decreet, the Lords found it 
intrinſically null, as es, morn” one not ſubject to the ſheriff's ju- 


riſdiction, nor was this defect Wr the letters of ſupplement; the 
3 | 


Lords 


e is not entitled to recourſe, This was 
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I Liferenter. 


Lords may aſſiſt inferior judges in explicating their juriſdiction, but the y 
cannot give them any new juriſdiction. January 1731, Blackwood 
contra Halyday. An inferior judge was found competent to a tran- 
ſumpt, altho the party called as defender was not within his juriſdiction, 

being cited by letters of ſupplement from the Lords. Spotiſwood, 
{Tranſumpt) Colvil, June 1589, Seton contra Ld. St. Monans. 


W 


LIFER ENT ER. 
L Liferent- LADY conjunct-fiar, infeft in the lands cum, ſylvis nemoribus, 
74 lands {A Sc. in the tenendas, may cut woods, tho not infeft therein per 
prehended expreſſum. Haddington, 1oth January 1610, Lady Gaitgirth contra 
* — Hunter. A lady being infeft cum ſylvis in a liferent, the Lords found, 
ries a right to That it gave her intereſt to interupt the heretors cutting in ipſo initio, 
cut woods? till a portion ſhould be ſet apart for her liferent-uſe, and ordained a cog- 
nition of the wood to be taken, and a part ſet aſide for repairing her 
houſes, &c. Fountainhall, 16th July 1680, Stamfield contra Wilſon 
and Earl Queenſberry. A conjunct-fiar cannot cut woods for ſelling, 
tho' he may for neceſſary uſe. Falconer, 28th March 1683, Earl 
Dumfermline contra Earl Callendar. --- A lady liferentrix, when the 
eſtate was going to a publick roup, craving power to cut as much of 
the timber belonging to her liferented lands as would repair and up- 
hold the houſes on the ground; the Lords found, That ſhe had no 
right to cut any part of the woods, tho? to the uſe of the ground, but 
that ſhe and the tenants ought to uphold them upon their own expen- 
ces. Fountainhall, 3d July 1696, Lady Borthwick ſupplicant. 
ede, Coal ALIFERENTER was found to have no right to a going coal, which 
was in uſe to be fold to the country before the liferent was grant- 
ed, much leſs if it had begun to be wrought after. Stair, Gosford, 
13th July 1677, Lady Preſton contra Ld. Preſton. --- Found, That 
terce is only due of the profits of lands above ground, and that the lady 
tercer has no right to the profits of a coal, nor any thing below. ud, 
but in ſo far as is needful for her own uſe; and that ſhe cannot break 
the ground to work coal and fell it to others, nor can partake of any 
profit gotten thereby. Spotiſwood, (Terce) Hope, (Liferent) Durie, 
14th February 1628, Lady Lammington contra her ſon. 5 
3:0, Power ARELI C conjunct-fiar has no power to hold courts, altho' it be a 
to hold courts. regality. Balfour, (Regality) 2oth April 15 53, Earl of Morton contra 
| Lady Morton. -— A Lady being infeft in her conjunct-fee-lands, hold- 
ing of the king cum curiis, the Lords found, That the fiar cannot hold 
courts for bloods upon the ſaid lands during her lifetime. Haddington, 
4th March 1609, Lady Mochrum contra Ld. Mochrum. --- Lands 
erected into a barony, being liferented by a lady as her jointure ; the 
Lords found, That ſhe had right alſo to the juriſdiction of regality 
within the bounds of her liferent-lands. Fountainhall, 26th January 
1700, M. Douglaſs contra Counteſs of Sutherland. 150 4 


1 A Man being infeft in a barony, with reſervation of his father's life- 
retervation rent cum tenentibus, tenendriis, & libere tenentium ſervitiis ; the _— Dl, 
. | | 0 


Literenter, 


of the free tenants or feuars was found to belong to the liferenter, and 


ſaſines given by the fiar vivo patre were found null. Haddington, 
13th December 1 596, Clark contra Weemyſs. --- A liferenter by re- 


ſervation was found to have power to enter the heirs of his vaſſals, but 


not to receive ſtrangers, nor change the vaſſals or free tenants, nor to 
ſet tacks or rentals for longer than his lifetime. Haddington, 1 1th Ja- 


nuary 1611, Lady Crawfordjohn contra Ld. Glaſpen. --- A father 


_ reſerved liferenter, is bound to keep the ſuperior's head-courts, and not 
his ſon the fiar. Gilmour, 17th January 1663, Earl of Callendar con- 
tra Ruſſel. -- Found, That woods were not the property of a father 
who had diſponed the fee of his lands to his ſon, reſerving his liferent; 
and that the father had only liberty to cut ſo much as was needful for 


the repairing of the houſes, and could not diſpoſe upon or ſell any part, 


unleſs the wood was uſed formerly to be cut in yearly haggs. Harcus, 
(Liferents) March 1683, creditors of Mouſwell contra the chil- 
dren, A liferenter by reſervation found entitled to cut the woods upon 
the eſtate, ſuch of them as were of the nature of /y/va cædua, accard- 
ing to the cuſtom and uſage of the country where the woods grew. 
8th December 1737, Ferguſon contra Ferguſon. -— A declarator of 
property is competent at the inſtance of a liferenter by reſervation, tho 
the fiar be debarred from having perſonam ſtand in judicio by a horning. 
Durie, 21ſt December 1633, Ld. Weym contra Stewart. 1 


A Su being payable to a huſband and wife in conjunct- fee, and their Power of 
heirs, Fc. the wife, tho' but truly a liferentrix, was found to have —_ 


wer to uplift the ſtock, but, before extract, ſhe was ordained to give 
bend for reimployment of the ſame to herſelf in liferent, and to hee 


f huſband's heir in fee. Stair, 2 5th July 1662, Kinroſs contra Ld, of Hunt- 5 
hill. --- A ſum being taken to a woman in liferent and her ſon in fee, 


the Lords found the money payable to the liferentrix, but that ſhe 
could not uplift it without citing the fiar to ſee it reimployed, or cauti- 
on found. Fountainhall, zoth June 1680, Jardin contra Homes, 
An heretable debt being made payable to one in liferent and ano- 
ther in fee, the Lords found the requiſition to be null, becauſe uſed on- 
ly at the inſtance of the liferenter, and not of the fiar, altho', by the 
lauſe of requiſition in the bond, the liferenter had power to uplift and 
reimploy for his liferent-uſe. Fountainhall, 19th December 1702, 
Ogilvie contra Stormonts, —- A man having taken a bond for money 


2 


payable to himſelf and his wife in liferent, and, failing of them by dg TD 


ceaſe, to return to the debitor himſelf, yet bearing a term of payment 


of the principal ſum ; the Lords, in diſcuſſing a ſuſpenſion of a charge 


for the principal ſum itſelf, found, That the creditor had the power of 
uplifting, becauſe he had intereſt, if the debitor were vergens ad ino- 


piam, to ſee it better ſecured for his annualrents, but withal their Lord- 


ſhips thought, That the creditor could not fruſtrate' and evacuate the 
ſubſtitution, but muſt reimploy the ſum in the ſame terms as it ſtood in 
the firſt bond. Fountainhall, 7th November 1711, MIntoſh contra 
| Ratray. --- A ſum having been lent out to three debitors, payable to a 
woman in liferent and her ſon in fee, and two of the debitors having 
died inſolvent, the liferentrix found means to get payment from the 


third without a proceſs, when her ſon was out of the country, and 
lent it out again, in terms of the former bond, to a perſon in reputed good | 


circumſtances, who proving 9 inſolvent, the liferentrix was 


not . 


life. 
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550 Lis alibi pendens. 


not found liable to make up the ſum to the fiar, having an intereſt to 
ſee the money well ſecured, and having acted for the beſt. 13th July 
1731, Malcolm contra Neilſon. 5 | 6 


 * Cautiouſw-, THE Lords extended the act 25, parl. 1491, anent liferenters their 
Fratuaris. finding caution to uphold houſes, &c. to a man who had infeft his ſon 
| in his lands, and took from him a liferent tack of the houſe, mains, 
Sc. and further in this caſe they extended it even to the king's donatar, 

who had taken a gift to the ſaid tackſman's eſcheat, and had afligned 

the gift to a lawful creditor of the ſaid liferent tackſman. Auchinleck, 

¶ Tiferenter) 23d January 163 5, Ld. Calder younger contra Boyd. 

A lferentrix being charged to find cautionem uſifructuariam, and ſuſ- 

pending upon the act of parl. 1 594, cap. 226, ordaining, That firſt a 
Precognition ſhould proceed touching the ſtate of the tenement, 

and offering, in terms of another clauſe in the ſaid act, to cede poſ- 

ſeſſion, the fiar finding caution to her to pay her the mail during life; 

the Lords found the act 2 5, parl. 1491, appointing cautionem uſufru- 

Huariam, not at all reſcinded by the ſaid act 1 594; and that the clauſes 

in the faid poſterior act, relating to the preſent caſe, were only contri- 

ved for decayed and ruinous lands, becauſe ſuch cannot be repaired by 


lis contra Allan. A liferenter without burgh may be charged by the 
heretor to find caution to uphold the houſe, without precognition, and 
with certification, that ſhe ſhall loſe her liferent of the houſe. Had- 
dington, 23d June 1612, Bruce contra Mrs. of Sinclair, 


PPP ˙ A A A 9d 5 ⁰ e = 


Cui incumbit, Ty a proceſs againſt the repreſentatives of a liferentrix, founded up- 
| 5 rad eon the ſtatute and common law, ſhe having ſuffered the manſion-houſe, 
inſufficiecy during her poſſeſſion, to go into diſrepair ; the queſtion occurred, If it 
of che boules ? vas neceſſary for the purſuer, in order to eſtimate the damages, to 

bring a diſtinct proof by two witneſſes of the condition of the houſes 
at the Lady's entry, which was now become impracticable by the lapſe 
of time; or if it was ſufficient to bring a proof as far back as the me- 
mory of man could go, which muſt preſume retro, unleſs the defend- 
er would offer to prove reparations ab ante beſtowed by the liferentrix. 
The Lords found, That the purſuer muſt prove the condition of the 
manſion-houſe, both at the time of the n entry, and the 
_ of her death. 18th December 1733, Cuningham contra Cuning- 
TF the creditors of the far can purſue the liferenter to find cautio u- 


ſufructuaria. See Perſonal and Tranſmiſfible. 


IP liable to publith burdens. See Publick Burden, 
LIS ALIBI PE npENs. 
— T* KING decreet in one inferior court hinders not taking decreet 
zutifdidien. for the fame debt in another, which is, that the purſuer may 
have execution in both diſtrifts, Stair, 4th February 1681, Vanlovan 


contra 


the liferentrix, nor ſhe urged thereto. Durie, 23d March 1626, Fow- 
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Litigious. 


contra Bruce. For this reaſon it is, that againſt a ſuit intented before the 

court of ſeſſion, the exception of lis pendens in any of the courts of Eng- 

land will not be ſuſtained. Fountainhall, 27th January 1698, Co- \ 

chran contra Earl Buchan. Forbes, 5th July 1706, Cuningham con- 

tra Lady Semple. Home, 2d January 1728, Meres contra York- 

building company. But the African company, conſiſting partly of 

Scots, and partly of Engliſh members, having given commiſſion to El- 

liot in London to ſettle accompts with the company's factors in the Eaſt- 

Indies, and to call for the profits; and L. 6300 being accordingly re- 
mitted to him by theſe factors, in a proceſs againſt him before the court 

of ſeſſion to accompt, this defence was ſuſtained to him, That there was 

a proceſs depending againſt him before the court of chancery, at the 

inſtance of ſome of the other partners of the company, calling for the 

ſaid ſum in order to be divided, and that, in obedience to an order of 

chancery, he had lodged the money in the hands of one of the maſters - 

of that court, which was implementing his commiſſion, and equal to 

- 3 from the company. Bruce, 2 1ſt July 171 5, Gordon contra 

lliot. 1 | Bog niet 12 


LIS pendens within the ſame juriſdickion. See Proceſs. 


LITIGIOUS. 
! Lirigious by proceſs. 


to make 


That the executing againſt the cedent, tho but an hour or two be- % endet 
fore the aſſignation was intimated to him, the purſuer did make the ſubje&t 
litigious, ad hunc effeFum, to give him the benefit of the cedent's oath 
againſt the aſſigney. Fountainhall, 29th June 1703, Mitchel contra 
Johnſton. ---- The paſſing of a bill of ſuſpenſion being a judicial act 
to which no perſon is cited, makes not /rs pendens to give the ſuſpen- 
der the beret of the cedent's oath, unleſs there had been a citation u- 
pon the ſuſpenſion, or at leaſt the ſame had been intimated to the ce- 

dent before the conveyance was completed by intimation of the aſſig- 

nation to the ſuſpender. Forbes, 23d July 1707, Burton contra Ha- 
milton, ---- A lady having raiſed reduction of a bond granted by her- 
ſelf, but, after executing againſt the creditor, having ſuffered the ſame 
to fall by lapſe of year and day ; the Lords found that this did not make 

the cauſe litigious againſtan onerous aſſigney, whoſeright was dated after 
the ſummons were fallen, ſo as to give the lady the benefit of the ce- 
dent's oath. Fountainhall, Forbes, 2 1ſt January 1709, Houſton con- 
tra Lady Kincaid. 1 2 


Found, That in regard pendente lite nibil eft innovandum, the de- Aſlignation 
fender could not put the purſuer in a worſe condition, by aſſigning his granted pen- 
right pendente proceſſu to a perſon againſt whom a reply was not com- e #te. 
petent that would have been competent againſt the cedent. New- 
* „ 14th July 1666, Sharp — Brown. Falconer, 22d _ 


7 HE granter of a bond having raiſed reduction thereof, it was found, At under - 
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LTH 


Litigious. 


Marriage | 


dendente lite. 


Encroach- | 
ments pendente ing burgh, about the property of a moſs, and a conjunct probation al- 


lite. 


ber 1683, M*Brair contra Crichton. Where the matter was litigi- 
ous before aſſignation, the cedent's oath is good againſt the aſſigney, 


not as a witneſs, but as a party, and he may therefore be holden as con- 
feſt. Stair, 2oth June 1673, Somervell contra 


OaTu of the wife not good againſt the huſband, but a woman 


; marryin during a dependence, when the matter was litigious, her 


oath in this cafe was found to militate againſt the huſband, Hadding- 


ton, zoth December 1608, Lady Manour contra , Stair, 29th 


January 1663, Edgar contra Murray. 
Mo TUAL declarators being raiſed by an heretor and a neighbour- 


lowed; and the heretor repreſenting by bill, That the burgh, medio 


tempore, was exhauſting the moſs, by caſting double the quantity of 
peats they were in uſe to caſt, and craving, That the Lords would diſ- 
charge any further caſting, or removing what was already caſt during 


= 


the dependence; and the town pleading an ut: poſſidetis; the Lords 
thought their poſſeſſion could not be inverted nor ſtop'd medio tempore; 
but declared, That when the cauſe came to be adviſed, if they found 
that the town had no right to the moſs, or a limited right, they 
would conſider the waſte and damage made, and would lay it upon 
ſome other quarter of the moſs belonging to the town to make it up. 
Fountainhall, gth June 1708, Fraſer and M Kenzie contra town of 


Inverneſs, 


Executions, © EXECUTIONS after being produced in proceſs, are allowed to be 


Sc. if they 


can be mended 


after being 
produced in 
proceſs ? 


execution done at the mercat-croſs, That it did not bear the 8 or 


amended at the bar, the purſuer biding thereby. Stair, 25th January 
1667, Earl of Argyle contra wane K It being objected againſt an 
affixing of a copy, proceſs was notwithſtanding ſuſtained, the meſſen- 
ger adding the faid clauſe to the execution, and abiding by it as true. 


Stair, 6th July 167 1, M Rue contra Ld. MDonald.--An inhibition be- 


ing executed at the defender's dwelling-houſe, the execution was ſu- 
ſtained, tho the dwelling-houſe was not defign'd therein, the meſſen- 
ger condeſcending upon the name of the dwelling-houſe, and abiding 
by the execution that it was truly done there. Stair, 22d December 
1676, Inglis contra Haddoway. ---- The like with regard to an execu- 
tion of a ſummons. Forbes, 26th February 1709, Junkifon contra 
Lady Ardvorlick.---- An execution bein Anmel on the act 6, parl. 
1672, for not deſigning ſpecially the defender, he being only deſign'd 
in the ſummons, and in the execution, the within deſigned; the Lords 
allowed the purſuer to amend his execution, and, that being done, ſu- 
ſtained it. Fountainhall, 10th November, Home, December 
1683, Maxwell and Home contra Thomſon. ---- An execution before 
the ſheriff- court, wanting the words perſonally apprehended, where the 


Übel was referred to oath, was ſuſtained by the Lords, the officer hav- 
ing given another execution bearing the ſaid words, and offering to a- 


bideatthe truth of it. Fountainhall, 4th January 1709, Stewart contra 


Maver.---An execution of arreſtment being quarrelled, as bearing deli- 
very to the party's wife and ſon, without adding that it was within 


his dwelling-houſe; the Lords would not ſuſtain the fame, unleſs it 


were added by the meſſenger, and abidden by, that it was * 60 
E | 1 3 | . them 


4 Homme 4 


ey 
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them in the party's dwelling-houſe. Stair, 11th December 1679, Coun- 
. teſs of Caſſils contra Earl of Raxburgh. ---- Witneſſes having been 
adduced before the lyon-court, far proving a point, it was found in an 
advocation, that the examination of theſe witneſſes was null and infor- 
mal, and nat probatiye, till they were led again before the Lords upon 
the getting up of the former depoſitions; and this becauſe the ſaid de- 
paſitions were not ſign d by the lyon as judge, till they were judicially 
produced before the Lords, and quarrelled upon that gullity. Foun- 
tainhall, 2oth November 1703, Smart contra Hiflap. -»-- A-diſpalition 
ſubſcribed hy notars, containing a competent number of witneſſes in- 
ſerted, but ſubſcribed only by three of them, being judicially produ; 
| ced, and the fourth witneſs having afterward fign'd, the Lords angul- 

led the deed, and found the original defect not ſupplyable ex inter- 

walls. Forbes, ren en 1719, Straitan cantra Robertſon.— An 
inſtrument of requiſition produced in proceſs, being objected to 
for not bearing production of the procuratory, the Lords would nat 
allow the notar to give out another inſtrument, bearing that the pro- 
curatory was produced; for if this were allowed, too much would be 
left in the power of a natar. Stair, Dirleton, Gosfard, 12th Janugr 
ry 1677, Jeffray contra Ld. Wamphray.— A poſterior aſſignation 
was preferred to one granted and intimated before, whereaf the in- 
ſtrument of intimation wanted ſubſcribing witneſſes, altho the firſt 
aſſigney produced a new inſtrument of intimatian of the ſame date 
er, þ — former, duly ſign d by the ſame notar and the witneſſes der 
ſign' d in the firſt inſtrument ; and this in reſpe& that the formal in- 
ſtrument was not Tl is till after the firſt was regiſtred, and an in- 
terlocutor of the Lords pronounced therean. Forbes, 28th Febryary 
1713, Duncan contre Innes. 2 * 
A execution of an inhibition null, as nat bearing delivery of a c- Executions 

y, and ſo regiſtred, found not ſupplyable by production of a regy- of !galdili- | 

execution, which the meſſenger offered to abide hy; for purcha- Finracioo. 

ſers are bound only to notice what they ſee upon recard ;- and if they : 
pay their money upon the faith that ſuch an execution is null, they 

' ought to be ſafe. Stair, 28th July 1671, Keith contra Johnſton. ---- 
The like found with regard to an execution of an inhibition, not 
hearing. knocks, tho the queſtion was not with an qnerous purcha- 
ſer. Stair, 19th November 1680, Hay cantra Lady Rallegerno. 


A REL1cT purſued by the defunct's creditors for her intromiſſion Titles — 
with his effects, finding that ſhe would be made liable in valorem, did T endete lfte. 
confirm the ſubject as executor-creditor to her huſband, and thereupon 

pleaded a preference; the Lords found ſhe cquld have no preference 

8 title thus made up pendente procefſu. Forbes, 23d July 1713, 


contra Lindſay. 
COMPARE Quod ab initio vitiolum. 
Lirigious by atreſtment. 


ARRESTMENT being laid on in 2 purchaſers hand, and inhibiti Þ Common 
wen apnut he Ker rwe that ee e SRP owner 


into 
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into amongſt the common debitor who ſold the land, the purchaſer in 
whoſe hands the arreſtment was laid, and a third party; the purchaſer 
therein aſſigns the minute to the third party, who obliges himſelf to 
pay the price to the ſeller, and the ſeller thereupon diſcharges, in fo 
far as. related to the firſt purchaſer. The intent of all which was to e- 
vacuate the firſt bargain betwixt the common debitor and him in 
whoſe hands the arreſtment was laid, ſo as to diſappoint the arreſtment, 
and at the ſame time make a new bargain of fale, which ſhould not be 
ſubject to the inhibition. The Lords found, That by the arreſtment 


the price of the land was affected; and that the common debitor's diſ= 


charge could not diſappoint the effect thereof. Stair, 23d November 
1665, Campbell contra Beaton. | 


Bars not pur- Foun That arreſtment laid on goods could not hinder the lieges 
2 1 buy in publick mercat. Hope, (Arreſtment) 24th June 1620, 
Aitken contra Anderſon. - | ; 


* Barsthe com- IN a competition betwixt an arreſter and an aſſigney from the do- 
2 from natar to the common debitor's eſcheat, the arreſtment being laid on be- 
S's fore the donatar made the aſſignation; the Lords found, That whate- 
ver alledgeance of ſimulation could have excluded the donatar after the 
arreſtment was laid on, the ſame was now good againſt his aſſigney. 

Durie, roth December 1623, Douglas contra Belſhes. Durie, 26th 

July 1628, Reull contra Ld. Ayton. | | | 


Arreſteecan THE creditors of a ſeller” of cows, having arreſted the price in the 
_ deed co purchaſer's hands, and he in the forthcoming deponing, That he had 
Mel of the diflolved the bargain for the reſt, ſince he had no hopes to get the 

arreſtment, cows; the Lords rejected this quality, ſeeing he ought not to have de- 
| | __ ” ſtroyed the contract, nor diſſolved the bargain to the arreſter's preju- 
dice, but they allowed him to make up the tenor of the contract, and 

deliver it to the arreſter, or elſe pay the debt. Fountainhall, 24th 

December 1679, Home contra Taylor. | 


Mora. An arrreſtment having lien over two years without any diligence 
_ thereon, and the common debitor having thereafter aſſign d the ſub- 
je& arreſted, in a forthcoming at the arreſter's inſtance, the Lords, in 
reſpect of the mora, preferred the aſſigney. 7th January 1729, Thom- 
ſon contra Spence. 5 


Litigious by Denounciation upon a Horning. 


b Aer No debt contracted by a rebel, after denounciation, can burden his e- 


denounciation, ſcheat. Stair, 24th February 1669, Counteſs of Dundee contra Straiton. 


Alienation THE king's donatar purſuing for declarator of a rebel's liferent of 
after denout- Iands holden by him of the king, will not be impeded by any baſe 
infeftment granted by the rebel, after his being year and day at the 

horn, albeit it be granted before obtaining declarator. Haddington, 
18th January 1611, Ord contra Keith, ---- A vaſſal being put to the 
horn, and remaining rebel unrelaxed year and day, the Lords found, 
. That after denounciation he could not make any valid diſpoſition, where- 
by the caſualty of the ſubſequent liferent might be prejudged ; — 


————— er 
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this altho' the infeftment given by the rebel was for ſatisfying of a juſt 
debt. Durie, Spotiſwood, (Horning) 23d January 1627, Lindſay con- 
tra Porteous. Hope, (Horning) 26th July 1627, Inglis contra Wood. 
Durie, Spotiſwood, (Horning) 19th March 1628, Raith contra good- 
man of Buckie. Durie, 6th December 1638, Cochran contra Daw- 

ling. ---- A right of teinds made by a rebel at the horn, altho no 
declarator had as yet followed, was refuſed to be ſuſtained to defend 
the party in a ſpuilzie, altho' the right was purchaſed by him from the 
rebel for a great ſum, and that he had poſſeſſed for 10 years, ſpecially 
ſeeing the action was for ſpuilzie of the teinds of years after declarator. 
Durie, 18th December 1629, Ld. Caprington contra Cuningham.---- 
An aſſignation, tho' onerous, was found null, as being granted by one af- 
ter he was denounced rebel, tho' before gift or declarator of his eſcheat. 
Durie, 6th December 1631, Ld. Conheath contra Ld. Earlſton. Du- 
rie, 20th July 1630, Ld. Ley contra Porteous. Durie, 2d February 
1632, Lindfay contra Niſbet. Forbes, 17th June 1712, Ker contra 


 _ creditors of Harden. ---- One after he was rebel, but before year and 


day having diſponed his lands for an onerous cauſe, and the purchaſer 
being infeft, poſſeſſed 12 years unquarrelled, notwithſtanding whereof 
the ſuperior was found to have right to the profits of theſe lands during 
his vaſſal's life. Durie, 28th March 1632, Ld. Lochinvar contra 
Wauchop.— A defender in a declarator of ſingle-eſcheat having 
pled, That the goods belonged to him in virtue of a diſpoſition 
granted by the rebel ante rebellione, for the price of corn and ſtraw 
he had furniſhed to the rebel for mantaining his cattle, which was 
to the benefit of the donatary to the eſcheat ; the Lords, neverthe- 
leſs, found, That the property of the goods belonged to the king 
by the rebellion, and that the donatary was not obliged to debate u- 
pon what account or occaſion the rebel was debitor to the defen- 
der, and is in no worſe caſe than a creditor poinding or arreſting, - 
who would be preferred, notwithſtanding ſuch pretences. Dirleton, 
12th June 1667, Lumiſden contra Summers. One getting a diſpoſi- 
tion to ſome goods from his debitor ob@ratus, in corroboration of his 
debt, before the granter was denounetg, but the diſpoſition bearing a 
power to revoke and alter, and poſſeſſion being alſo retained, tho? the : 
granter died within a week thereafter, and the goods, after his death, 


were rouped and ſold by the creditor for his debt, which became there- 


by extinct; yet the Lords preferred the donatary of the defunct's e- 
ſcheat to this aſſigney, but ordained the ſaid donatary to diſpone all his 
right to the aſſigney for operating his relief. Fountainhall, 1 5th No- 
vember 1698, Sinclair contra Bairnsfather. In an exhibition of 
vrits, the defender alledging they were expreſly impignorat to him for 
ſecurity of money lent, and proving the fame ſcripto, this was never- 
theleſs repelled, becauſe, they being the writs of lands, the purſuer 
had bought the lands from him who impignorat the writs by contract, 
| whereupon he had denounced the ſeller, and ſerved inhibition againſt 
him before the bond or impignoration. Durie, 21ſt December 1626, 
Dundas contra Strang. 8 


NorwirRHsTAN DINO of the act of parl. anent aſſignations ſante Bars notcom- 

rebellione, the rebel who diſponed lands before the rebellion, may, du- en righes, 
ring the ſame, aſſign any warrandice competent to him, it being only an antecedent 
acceſſory to the diſpoſition. Colvil, Lord Forbes contra wor 


Litigious, 


If ir bars 


ayment and 
2 deeds o 


ory, a'; His debitor, and given him a diſcharge; 


2 — 


ol Huntly.—A bond granted after denounciation ſuſtained, being grant- 


ed in ſatisfaction and implement of a contract anterior to the rebellion. 
Stair, 28th January 1676, Jackſon contra Simpſon. --- A man being 
creditor to a party before his being put to the horn, and after the re- 
bellion getting from the rebel a blank bond, and filling up his own name 
in it; in a competition betwixt him and another creditor who was do- 
natary to the eſcheat, the Lords preferred the donatary. Fountainhall, 
T2th February 1697, Burnet cantra Auchterlony and Ogilvie. 


ACxEPDITe after citation againſt him * a proceſs of adultery, 


which carries eſcheat of moveables, dane compted and cleared with 


n e diſcharge was found good 
againſt the donatar of eſcheat, only the Lords ordained him to depone, 
that the accompt was fair and true, and the diſcharge angrous. Durie, 
10th July 1630, Schaw contra Duke of Lenox. Found, That a rebel 
might validly deliver his goods to lawful creditors in payment, altho' 
the delivery was made after the horning, provided jt was done before the 
eſcheat was gifted. Durie, Auchinleck, (Rebel) roth February, Spo- 
tiſwood, Ge 13th February 163 5, Moſman contra Lacklan and 
Laing.---But the donatar was preferred where the creditor did not attain 
poſſeſſion before the gift. Spotiſwood, (Eſcbeat) 3oth July 16436, John- 
ſton contra Johnſton. --- An aſſignation granted after rebellion, tho 
for a prior debt, and before declarator of eſcheat, is excluded by the gift 
of eſcheat; but if the aſſigney obtain payment he is ſecure, The reaſon 


is, becauſe after denounciation, the matter becoming litigious, the re- 


bel is tied up from doing voluntary deeds, of which nature this aſſig- 
nation was, but payment is a neceſſary deed, in ſo far as the rebel was 
antecedently bound thereto. Stair, 1ath December 1673, Veitch can- 
tra Pallat. -—- The like. Stair, 18th January 1678, Purves contra 
Deans. ---- A blank bond delivered by the rebel to one of his creditors, 
after denounciation, but before declarator, in ſatisfaction of a debt due 
before rebellion, was fuſtained againſt the donatar of eſcheat. Stair, Goſ- 


ford, 19th December 1676, Grant contra Lord Bamff. Stair, 17th 


January 1695, inter eoſdem. --- An aſſignation was ſuſtained, tho' after 
denounciation upon ahorning, being in ſatisfaction of a juſt debt, where- 
upon diligence was done by denounciation prior to the other denounci- 
ation, Fountainhall, 21ſt November 1677, Nicolas and Burn contra 
Archbiſhop of Glaſgow. | =, 


Tack grant. A TACK ſet by a man at the horn for leſs duty than was formerly 


ed after de- 


nounciation, 


paid, was found null. Haddington, January 1601, contra 
. A tack given by the rebel after denounciation, found null 
by way of exception at the inflance of the donatar, albeit given before 
his eſcheat was gifted. Haddington, 8th March 1611, Ewing contra 
Ld. of Ley. Haddington, July 1611, Lord Salton contra Ld. Bal- 
veny. Haddington, July 1617, contra — Found, 
That a tack ſet iy the rebel for the old duty Afante rehellione, could not 


be taken away by the gift of liferent eſcheat, becauſe the tack was ſet 
before expiring of the year and day. Hope (Horning) 7th December 


1614, Charteris contra M*Clellan. --- A tack ſet to a kindly tenant after 


the rebellion, but before the gift of liferent eſcheat or declarator was ſu- 


ſtained. Hope, ( Horniug] 20th November 1621, Ld. Parton contra 


LA. Drumraſn. Found, That if one be denounced and remain yer 
« | , | a an 
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and day at the horn, he cannot from the time of his denounciation diſ- 
pone any of his lands in prejudice of the ſuperior ; yet that, before ex- 
piring of the year and day, he may ſet tacks for payment of the old duty. 
Spotiſwood, (Eſcheaf) Earl Tullibardin contra Dalziel, 
FounD, That a rebel may aſſign a debt even after the rebellion (pro- n —_ 

vided it be before general declarator) in prejudice of the king's donatar ; * 

and that the act 1 592, cap. 147, ſtrikes only againſt aſſignations made 

in defraud of the creditor at whoſe inſtance the debitor was denounced 

rebel. Auchinleck, (Rebel) 14th January 163 5, Lindſay contra Ld. 

Corſhaw.----The Lords found, That the act of parl. 1592, was not in- 

tended againſt heretable rights, but that they may be diſponed even "by 

a man at the horn, becauſe that, if the act were generally underſtood as 

the words ſeem to purport, then no man at the horn could diſpone his 

lands ; ſo that the horning. ſhould be as an inhibition, whereas the 
context of the act ſtrikes only at aſſignations of things eſcheatable. Du- 

rie, 21ſt March 1623, Cuningham contra Earl Glencairn. Durie, 

roth February 1624, Ld. Edmondſton contra Earl Lothian. Durie, 
zd July 1624, Muir contra Ahanny. Durie, 8th March 16439, Ld. 

Pinkell contra Kennedy and Inglis. | 1 


Litigious by denounciation upon appriſing, and ci- 
tation upon adjudication. Ts 


AFTER denounciation of lands to be compriſed, the Lords found, Alienation 

That the debitor could do no voluntary deed by diſpoſition, or ſelling — 1 | 
the lands, tho' to a creditor, in prejudice of the denouncer, if compriſing 

actually followed upon the denounciation. Auchinleck (Comprifing) 

th February 1629, contra — A compriſer prefer- 
red to the mails and duties of the lands compriſed, notwithſtanding of a 

tack ſet after the compriſing by the common debitor to another creditor 

for his ſecurity and payment; altho' the tackſman alledged the com- 

priſing was deduced for a very ſmall ſum, and the lands were ſufficient 

to pay both their debts, ſeeing the only remedy competent to the tackſ- 

man in that caſe was to redeem the compriſing. Durie, 2oth Febru- 

ary 1627, Garden contra .— The Lords found, That an in- 

feftment of annualrent granted by the common debitor, could not be 

ſuſtained in prejudice of another creditor's adjudication, the infeftment 

of annualrent — granted after citation was given to the common 

debitor upon the ſummons of adjudication. Home, January 1682, 
creditors of Menzies of Enoch contra Falconer, 2 1ſt January 1682, 

Douglas contra creditors of Enoch. — Found, That a debitor could 
not make any right voluntary, or prefer one creditor to another after 

citation upon a ſummons of adjudication, no more than he could diſ- 

pone lands after denounciation upon letters of appriſing. Home, 

January 1684, Lord Cardroſs contra Van Arſen Somardyck. Falco- 

ner, Iſt February 1684, Anderſon contra Anderſon. S 


Founp, That after denounciation upon a compriſing, the debitor can- . erz: 
not ſet a tack of his lands, nor do any other voluntary deed which may ed — 
be prejudicial to the denouncer, if he lawfully and timeouſly perfect his tion. 
compriſing thereafter ; and that 2 the debitor be neither bankrupt | 


— — 
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1 nor at the horn, nor onder inhibition at the time. Durie, Spotiſwood, 
(Comprifing) 17th February 1629, Blackburn contra Gibſon, 


g 3 In an action of poinding of the ground, the Lords found, That an in- 
quence of an feftment, granted by one to his creditor after denounciation uſed by a 
1 5 ey o third party, who thereupon compriſed, was a good infeftment, in re- 
ito ſpect it depended upon a contract preceeding the denounciation, where- 
by the faid debitor was obliged to infeft in an annualrent. Hope, 
(Compriſing) 16th June 1612, Cuningham contra Henderſon. | 


Mrs. A DEBTOR having diſponed the lands after leading the compriſing, 
but before infeftment taken thereon, the Lords refuſed to reduce the 
alienation at the inſtance of the compriſer, in reſpect of the long time 
(vi. fix years) that had interveened betwixt the compriſing and ſaſine. 
Spotiſwood, (Compriſing) 21ſt July 1627, M*Culloch contra Hamil- 
ton. A poſterior voluntary baſe infeftment, granted for onerous cau- 
| ſes, and clothed with poſſeſſion, found | Apo in a poſſeſſory judg- 
ment toa prior compriſing, in reſpect the compriſer had been in mora 
by lying out four years without doing any diligence. Durie, 29th 
March 1636, Earl Galloway contra Gordon of Kingſtair. ---- A diſ- 
poſition and infeftment found to give the benefit of a poſſeſſory judg- 
ment, tho” granted after denounciation of an appriſing, which made the 
. matter litigious. Stair, 17th July 1668, Stewart contra Murrays.---- 
Denounciation of appriſing makes the ſubject litigious, after which the 
4 debitor cannot makeany voluntary alienation in prejudice of the appri- 
ſing, provided the appriſer proceed in diligence to obtain infeftment or 
charge the ſuperior ; but if he be in mora, the effect of the litigiouſneſs 
ceaſes. Stair, 23d July 1674, Johnſton contra Johniton.--- Denoun- 
ciation of appriſing renders the ſubject litigious, after which every vo- 
luntary alienation by the debitor, even for a price told down to prevent 
the appriſer in curſu diligentiæ, is ineffectual; but where the appriſer 
was filent and negligent by the ſpace of ten years without infeftment or 
charge, and without purſuing for mails and duties, he was not allowed 
to plead the litigioſity, ſince it could not be ſaid that he was in curſu di- 
Agentiæ. Stair, 8th February 1681, Neilſon contra Roſs. —- In a 
reduction of a voluntary alienation, granted after the ſubje& was adjudg- 
ed, the adjudger was found to be in mora, having lien over ſeventeen 
years before the voluntary alienation was made, and thereafter above 
thirty three before any challenge ; and therefore was denied the benefit 
of the reduction. © January 1731, Buckay contra Bell. A com- 
priſer being in mora for twelve or thirteen years, not obtaining infeft- 
ment, nor charging the ſuperior, nor uſing diligence to recover poſſeſ- 
ſion by mails and duties, or otherwiſe, a voluntary diſpoſition for a 
price paid, granted after the compriſing, with infeftment upon it, was 
found preferable. Fountainhall, -25th February 1680, Earls of South- = 
eſk and Northeſk contra Ld. Powrie, &c.---An adjudication was dedu- 
ced December 1726, with a charge againſt the ſuperior February there- 
after; in May 1730 the debitor granted an heretable bond, upon which 
infeftment followed in October thereafter. In a competition betwixt 
the adjudger and annualrenter about the mails and duties arifing anno 
1735, the infeftment of annualrent being the firſt real right, was chal- 
lenged as granted in curſu of the adjudger's diligence. Anſwered, The 
adjudger was i moru by not taking infeftment. Replied, _ — 2 
214 5 2 | : judi- 
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adjudication with a charge is an effectual diligence, after which there 
can be no nora. See Lord Stair, Tit. Diſpoſitions & 20. in fine, and 8 
22. 2do, An adjudger is not bound to take infeftment during the le- 
gal, Stair, Tit, Infeftments of Property, F. 30, and therefore during the 
legal he cannot be n mora, tho he neither take infeftment nor charge 
the ſuperior to give him infeftment. The Lords preferred the adjudger, 
8th December 1736, Wallace of Cairnhill contra Jean Barclay. 


Litigious by inchoat inhibition. 


A D1spos1T1oN granted by the common debitor, after inhibition 2 —— 
was publiſhed at the mercat- croſs, but before regiſtration, was reduced inhibition 
ex capite inbibitionis; tho it was alledged for the onerous purchaſer, That 
the lieges cannot certainly know of inhibitions but from the records. 

Dirleton, Stair, 12th February 1675, Cruickſhank contra Wat. 
One having executed an inhibition againſt his debitor perſonally upon 
the firſt of the month, againſt the lieges at the mercat-croſs upon the 
fourth, and regiſtred the ſame upon the ſixth ; the perſonal execution 
followed out fine mora, was found to render the ſubject litigious, ſo as 
to cut down a minute of fale ſubſcribed by the debitor of his lands the 
ſecond of the month. Harcus, (Inbibition) March 1686, Gart- 
ſhore contra Sir James Cockburn. — But figneting letters of inhibi- 
tion the ſame day that the debitor ſubſcribed a minute of fale, not exe- 
cuted till the day after, was found not ſufficient to render the ſubject 
litigious. Harcus, (Inhibition) 3d July 1688, Bairdy contra Henderſon. 
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Litigious by uſing an order of redemption. 


THe reverſer uſing an order of redemption againſt the wadſetter, 
and afterwards aſſigning the reverſion and the order, it was found, 
That every perſonal exception competent againſt the reverſer himſelf, 
is equally competent againſt the aſſigney in this caſe, which would not 
have been, had he been firſt made aſſigney to the reverſion, and after- 

wards uſed the order in his own name. Durie, 1oth December 1631, 
Bennet contra Bennet. | r off | 


Litigious by infeftment. 


A Pax ry who had wadſet his lands, and taken a back-tack con- 
taining a yearly duty more than the legal intereſt, did grant an infeft- 
ment of annualrent over the ſame lands to another creditor; and laſtly, 
diſcharged the ſaid back-tack, In a competition betwixt the wadlſetter 
and annualrenter, it was objected againſt the wadſetter, That his wadſet 
was uſurious in terms of the act 251, parl. 1597. Anſwered, The 
back-tack was diſcharged, the only branch of the tranſaction that was 
uſurious; and as the common debitor neither did, nor could now make 
the objection, it is not competent to any other by the ſaid act. Repli- 
ed, Suppoſing the —— ſtill ſubſiſting, it would be competent to 
the annualrenter to object uſury in his debitor's right; and this privi- 
lege could not be taken from him by his debitor's voluntary diſcharging 
the back-tack. Duplied, There is nothing in law to bar a common 
debitor to paſs from any of his privileges, even after he has contracted 
debts real or perſonal, tho theſe privileges; if ſubſiſting, might be be- 
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Locus pœnitentiæ. 


ficial to creditors. The Lords found, That the back-tack bein g renoun- 
ced, tho! after the infeftment upon the annualrent-right, the wadſetter 
had thereby right to the whole profits of the land, the objection of u- 
fury being thereby _ Durie, 8th March 1631, Ld. Clackman- 
nan contra Ld. Allardice, ; | | | 


20 whom competent to make the objeflion of lit giofity. See Jus 
tertu, 5 = . . | | | 
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| Where writ w 4 HE Lords found in a bargain of lands, one of the parties deceaſ- 
i; requiſite, | ing before any writ was adhibited, altho' none of themſelves 
refiled, nay ſomething was performed in contemplation of the agree- 
| 2 ment ; yet that the bargain ceaſed, and that the other party had action 
againſt the repreſentatives of the defunct for reſtoring what the ſaid 
| defunct had received. Durie, 5th December 1628, Oliphant contra 
Ld. Monorgan. ---- Verbal ſubmiſſions and verbal decreets-arbitral are 
binding, tho' writ be not adhibited. Stair, 7th February 1671, Home 
contra Scot. ---- A man having promiſed to ſet a tack of cuſtoms to 
another ſo much cheaper by year than any other ſhould offer, and 
being purſued therefor, after he had, de facto, ſet them to another; 
the Lords, in regard that this was but a naked communing, not bear- 
ing any ſpecial tack-duty, nor any writ adhibited thereto, found that 
there was locus pænitentiæ. Nicolſon (Promiſe) 26th December 1626, 
Power contra the cuſtomers. ---- A paction to continue a tack for a 
courſe of years, was found only probable ſcripto, except for one year. 
Maitland, 12th November 1 567, Charteris contra M Duff. In caſe 
of a five years tack, the Lords found, That the tenant having poſſeſſed 
three of the years, he could not renounce for the other two at his plea- 
ſure, altho' the tack was but verbal. Spotiſwood, (Tack) Auchinleck, 
(Tack) 24th January 1629 contra — A party having 
taken a tack for five years, and laboured the lands for two years there- 
of, but the tack not being in writing, altho' the maſter offered to 
refer to the tenant's oath both the five years ſet and the two years 
labouring ; yet the Lords found, That he might repent and quit 
the room at any year thereafter before Whitſunday, the tack not be- 
ing perfected by writ. Durie, 16th July 1636, Keith contra John- 
ſton's tenants. ---- Land being ſet verbally to a tenant, under a penalty, 
That, if he entred not thereto, he ſhould pay a year's duty; and he 
not having entred, but given over the ſame debito tempore, the Lords 
found, That there was place for repentance to the tenant, and that he 
might quit the bargain rebus integris; and this, altho' the maſter had 
built barns, byres, &c. for the tenant's uſe in labouring, which they 
found was no prejudice to him, ſeeing they could ſerve for any other 
_ tenant. Durie, 15th July 1637, Skene conta — A verbal promiſe 
| | not to remove a tenant for a year, is relevant, and therefore probable 
IB. by witnefſes. Colvil, May 1 582, Ld. Monteith contra tenants. 


_ Erſkine, 13th January 1592, Binning contra Douglas,---- It being = 
| | | | Joe 


Locus pœnitentiæ. 


jected againſt a removing, That the purſuer had promiſed verbally to 
the defender, not to remove him for two years after expiry of his tack ; 
the Lords found the promiſe probable by witneſſes for one year, but 
for the ſecond year 25 vel juramento only. Nicolſon, (Removing) 
th June 1611, Baillie contra Somervell.— The like, where the al- 
* promiſe was not to remove the defender during his life, he pay- 
ing the old duty. Nicolſon, bid. 25th June 1611, Low contra Lyell. 
---- The like, where the promiſe was not to remove the defender from 
a wheat loft for five years. Nicolſon, 26:4. 11th June 1621, Johnſton 
contra Logan.---- Two perſons having excambed their ſhares in two 
publick companies, and earneſt being given, but no transfer ſubſcrih- 
ed, and he who received the earneſt reſiling, on pretence that there 
was locus pœnitentiæ, becauſe the bargain muſt be completed by writ, 
which was not done, tho' it was contended, That in all trading places 
abroad there was no more required but the ſet, and theſe ponſiones 
mercatorum were binding from the date; the Lords thought the re- 
filing ungenerous, but could not ſubvert the principle of law, where- 
by * is locus pœnitentiæ till papers be ſubſcribed ; yet they thought 
that he ought to be repon'd cum omni cauſa, and not only his earneſt 
teturned, but all his damages likewiſe paid through not keeping the 
bargain. Fountainhall, 28th June 1699, Lawſon contra Auchinleck. 


S FEES — — 3 = 5 pn 


I xa writ ſign'd but by one notar, it being argued, That the law re- fn xeni- 
quiring two notaries, till both ſubſcribe, the writ is incomplete, and ſo #ertie until the 
hocus peenitentia. There was found no place to refile after ſubſcription gef“ Per- 
of the firſt notar, the verity and warrant of the ſubſcription being prov- 
ed by the granter's oath. Stair, 18th December 1668, Swinton contra 
Brown. ---- One of the parties in a mutual contract, who alone had ſub- 
ſcribed the ſame, being charged upon the contract, the contract Was 
ſuſtained, the charger appearing inſtantly in judgment, and ſubſcrib- 
ing the contract. Durie, gth February 1627, M Duff contra M Cul- 
loch. A bond of alienation being ſubſcribed, and delivered to a 
writer for the behoof of the purchaſer, and to form charters thereupon, 
and thereafter borrowed up by the granter to compare with the ſaid 
charters, upon promiſe to deliver the ſame back, which promiſe was 
often thereafter repeted ; yet the Lords found, That the granter might 
ſtill reſile from the bargain, ſeeing it was not perfected by tradition, 
and the after- promiſe to perfect, was, for the ſame reaſon, not obliga- 
tory, ſeeing the defender had ſtill place to repent, becauſe the purſu- 
er might reſile, there being nothing extant that could compel him to 
pay the price. Durie, 16th December 1626, Byres contra Johnſton.” 
---- A contract being made betwixt a liferentrix and her ſon a pupil and 
his tutor on the one part, and a third party on the other part, the Lords 
found, That tho' ſhe had ſubſcribed, and was in poſſeſſion of the 
lands, (fo that, during her life, the pupil's conſent was of no uſe to 
the other contracter) yet the contract was null even as to her, as not 
being ſubſcribed by the tutor. Colvil, June 1583, Thaine contra 
Cant, ---- Three parties being in ſociety, and a contract being entred 
into by ther on-the:one fide, and — perſon on the other ſide, 
which contract was ſubſcribed. by that perſon for his part, and by two 
only of the partners for theirs; yet the Lords found that the contract 
behoved to ſubſiſt againſt the two who did ſubſcribe, (tho not a- 
gainſt the third) altho the third ſhould never ſubſcribe, ſeeing the 
; | 7 | | partnery 
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partnery taight divide. Durie, 14th February 1632, Ld. Lamington 
contra Fowlis.Cleghorn brewer made a bargain for victual, in Cave's 
name and his own, with Sir Alexander Hope of Kerſe, and theſe two 
fign'd the contract, leaving room for Cave's ſubſcription who was ab- 
ſent. Cave refuſing to accede, and Sir Alexander inſiſting againſt Cleg- 


| horn for performance, the Lords found, That the purſuer was not 
| | bound by the contract, which remained an unfinithed deed, as want- 


ing the ſubſcription of one of the parties - contracters, and as thereby 
he had locus pœnitentiæ, the fame muſt be alſo competent to the de- 
fender. 6th January 1727, Hope contra Cleghorn. -A contract 
betwixt a ſingle perſon on the one ſide, and ſeveral parties on the o- 
ther, tho not ſubſcribed by all of them, was found not obligatory on 
the ſingle perſon, altho' it was alledged, That nibil illi deerat, ſeeing. 
the ſubſcribers were willing to perform all that was preſtable on their 
fide, in the fame manner as if the whole contracters had ſubſcribed, 
Spotiſwood, (Contract 25th March 1634, Lady Edenham contra 
Stirling. The heretors concerned in a common property, having a- 
greed to ſubmit the diviſion thereof, the decreet- arbitral following there- 
upon was found null, in reſpect one of the heretors, tho ſubmitting 
with the reſt, had not ſign d the ſubmiſſion ; and found alſo, That this 
defect being objected to by one of the ſubſcribers, could not be ſup- 
plyed by his poſterior ratification of the decreet- arbitral. 29th Janua- 

ty 1735, Bogle contra the heretors r contract of mar- 
ü rage, bearing to be with the confent of the bride's father and mother, 
| '_ - _ and narrating, © That the bride brings with her, likeas her father and 
b - | mother do give with her obligations amounting to the ſum of, &c.” 
| was found effectuab in an action for the jointure after the huſband's 
deceaſe, tho the bride's father did not ſubſcribe the contract, nor did 
it appear that he had paid the tocher. Forbes, 3d February 1710, Ld. 

irth contra Hamilton of Grange. EN? 1185 


| What writ- In a verbal tranſaction about lands, the purchaſer wrote a letter to 
| | $2... the ſeller, bearing, That he was afraid not to get the money agreed u- 
| 


to bar . 
=7 Pts DN, adding, All Ican now ſay is, I am not to paſs from what was ſpoken 
— you and me; found there was yet place to reſile, becauſe the 
other party could not be bound by barely receiving the letter, and 
| both behoved to be bound, or neither. Stair, Gilmour, 28th Janu- 
| | ary 1663, Montgomery contra Brown. ---- But a lady having diſpon- 
|. . ed her eſtate to her nephew, with a power of redemption, in a purſuit 
againſt her, to renounce the faculty of redemption pn her letters, pro- 
| miſing to do it, if he would return from Rochel to Scotland; the 
| Lords found, That there was no locus pænitentiæ. Home, Fountain- 
| hall, 8th February 1687, Alexander contra Lady: Kinglaſſie. 5 


io mt em . "> 

3 n I a verbal bargain about lands, there as not found locus pæniten- 
er tia, becauſe nes non erat integra, the ſellet having proceeded to pur- 
chaſe in the right of ſuperiority in conſequence of the bargain, Stair, 

zd July 1674, Earl of Kinghorn contra Hay.----A, purchaſer of lands 
having given a. greater: price, relying upon the ſupsrior's verbal! promiſe: 

to enter him gratis, the ſuperior was found notto have locus paynitentica, 
quia res non erat integra, Ditleton, 12th November, Stair, 14h Decem- 

ber 1674, Gorden contra Lord Pitdigo. See Stair, 1oth Degembet 1675. 
Park gontra univerſity of Glaſgow: --- A poſſtſſor being pus ſueck to re- 


move 
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| move from a houſe, of which he had got a verbal tack from the pur- 


ſuer to laſt for nine years, locus pœnitentiæ was found competent to 
the purſuer, tho” the defender pled, That res non crat integra, in that, 
the houſe being deſigned for a meeting-houſe, he had altered the par- 
titions, and rear d up pews to a conſiderable expence : But conſidera- 


tion of the money laid out on faith of the verbal agreement was re- 
ov 


ſerved. 18th November 1729, M*Kenzie and Wylie contra Trotter. 
A A man being purſued by a woman to ſolemnize marriage with 


her, having got her with child under promiſe of marriage; the defence 


was, That after granting thereof, ſhe carried herſelf unchaſtly, and 


bore another child; which, as it would diffolve the marriage, were it 


| ſolemnized, multo magis muſt it hinder the ſolemnigation. Anſwered, 
The child is preſumed to be the defender's, nam pater eft quem nuptiæ 
demonſtrant. This preſumption was found not ſufficient, unleſs 
it had been a formal marriage, and therefore the woman was ordain- 
ed to inſtru that the ſecond child was the defender's. Stair, Gilmour, 


31ſt January 1665, Baptie contra Barclay,  @ 


A PARTY having fold an heretable right upon lands, and the buy- Re 7 EE 


er having delivered to him part of the price, and of conſent conſign'd ** 


the reſt in a third party's hand, to be given up upon his granting a 
diſpoſition, and the ſeller refiling, no writ having intervened, but on- 
ly rei interventus; the Lords found that this rei interventus took off 
the power of refiling, and that res was no more integra if he took 


the money in part of the price. Fountainhall, 23d December 1697, _ 


Lawrie contra Craik and her huſband. ---- A man having reſiled from 


a bargain of fale of houſes, &c. before writ was adhibited, yet — 


got the evidents of the lands, and keys of the houſes, &c. and poſſeſ- 


ſed for a year and a half, and entred into a tranſaction with the here- 


tor of the neighbouring tenement for building a ſide- wall thereto, the 


Lords here found, That res non erat integra, and therefore decerned 


him to implement the bargain. Fountainhall, 5th December 1699, 
Thomſon contra Thomſon. ---- Two merchants who had equal ſhares 


in a publick company, entring into a bargain of fet, who ſhould have 
both ſhares, and the one giving the other a piece of money, that he 


might have the * either to take the other's ſhare, or part with his 
own to him, at the rate and price the other ſhould ſet upon them; 
and the other thereupon having ſet the principal ſum as the price on 
both their ſhares, he who gave the piece of money accepting of 


the other's ſhare at that rate, the Lords found, That the rei furer ven- 


tus ſufficiently completed this ſet, by mats fo the piece of mo- 
ney, and the other's taking it; and therefore found the perfon who 


received the money liable to perform his bargain, and repelled the de- 


fence of locus pænitentiæ. Fountainhall, Forbes, 14t July 1708, 
Graham contra Corbet. One of two parties contracters having fub- 
| ſcribed the contract, and the other not ſubſcribing, but having never- 
theleſs fulfilled his part ; the Lords refuſed to ſuſtain the exception pro- 


poned for the party ſubſcriber, That it was an incomplete evident as be- 


ing only ſigned by one party, altho the objeQion was made after twe 
years; and their Lordſhips found, That the other might yet ub 
ſcribe. Colvil, January 1587, Scot contra Scot. -— A graſſum 


being paid in n tack for a certain number of years, 


and the tenant deceaſing before theſe years were expired, found, That 
7 C 2 his 
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his heir had right to poſſeſs for the remainder of the years, altho” 
the tack was never extended in writing. Maitland, 13th July 1553, 
contra — A tack of tithes being ſuſcribed only by the 
one party, the Lords ſuſtained the tack, tho' not ſubſcribed by the 
party who was to uplift the tithes, and found, That his entring to poſ- 
ſeſſion by virtue thereof, and paying ſome years tack-duties, did ſupply 
the want of his ſubſcription. Home, March 1684, Home contra 
Home. -In a purſuit for mails and duties at the inſtance of a wad- 
ſetter, The Lords ſuſtained the wadſet, and repelled the following dila- 
tory, v2. That the contract of wadſet, tho a fynalagma, was only 
figned by the heretor, and not alſo by the wadſetter. Fountainhall, /. 
January 1700, Ld. Innes contra Duke of Gordon. KLIN! | 


Oath. - Tarxe was not found locus pœnitentiæ after an oath was interpoſed. 
Stair, I 5th July 1681, Campbell contra Moir. a beep? * 


Pact libera·- Pacta liberatoria are effectual without writ, and fo there is no /o- 
38 cus pœnitentiæ. Stair, 12th December 1661, Hepburn contra 
Hamilton. Stair, ' 8th February 1666, Ker contra Hunter. Stair, 
25th February-1679, Stiel contra Ld. Orbiſton. ---- Pata liberato- 
ria de non petendo, de non repugnando, and ſuch like, are valid without 
writ ; and therefore in theſe there is no locus pænitentiæ. Stair, Goſ- 
ford, 8th January 1670, Scot contra Murray.---Found in a competiti- 
on of adjudications, That a prior adjudger, who had verbally preferred. 
the poſterior, might thereafter reſile, the preference not being for an 
onerous cauſe. Harcus, (Locus pœnitentiæ) February 1687, Sir 


William Maxwell contra Mr. George Norwall. ---- A verbal concert a- 


mongſt creditors for ſuſpending diligence againſt the common debitor, 
was found obligatory ; and that writ is not neceſſary in ſuch a caſe, 
February 1726, competition betwixt M*Dougal and Clapperton. - 


Where wit A PART having taken a houſe in Edinburgh in March, to enter 
bt” necella- at the Whitſunday thereafter ; but having given it over again de recen- 
ti, ſo as there were more than forty days to run at the term; the Lords 
ſuſtained the overgiving, in reſpect of the cuſtom within Edinburgh, 
where ſuch overgivings are ſuſtained as legal, whereby all the penalty 
is the loſs of the earneſt, tho'. this be an evident hardſhip upon land- 
lords. Fountainhall,' 20th February 1703, Wat contra Stewart. 
A bargain for victual being completed and earneſt given; the Lords 
found, That the ſeller (tho' no writ was adhibited) could not reſile, nor 
be liberated by returning the earneſt. Auchinleck, (Buying and ſel- 
ling) 17th February 1629, Brown contra Lord and Lady Whittingham. 
----The vendition of a ſhip. being moveable, requires not writ, and there 
is no locus penttentie, unleſs it were a part of the agreement, that there 
ſhould. be a written vendition. Stair, 16th June 1681, Cathcart con- 
tra Holland. I 1 arts 8 


Where the IN a contract of emption, vendition, it was agreed, That the buyer, 
95 oe for fatisfaQtion of the price, ſnould give aſſignation to certain bonds; it 
perſected in Was found, That there was locus pœnitentiæ until the aſſignation was 
writing. 5 Stair, 24th June 1664, Moffat contra Black. - Tho- writ 

uld not be neceſſary to perfect the agreement; yet if parties expreſly 


Manſe. 


agree to perfect it in writing, there is Jocus penitentie till the writ be 
ſubſcribed. Stair, 12th January 1676, Campbell contra Douglas. 


A Man after a contract of marriage having reſiled, without giving a Tocus pœni- 


reaſon, and the woman having been at ſome expence eo intuitu; in a 
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purſuit for damages at her inſtance, the Lords, tho they found, That poſed, 


matrimonia debent efſe libera, and that there is locus pœnitentiæ; yet 
under that pretence one ought not to be damnified; therefore they ad- 
mitted her expences to her probation, and ſhe having proved, that 
ſhe was put to the expence of a certain ſum eo nomine, the Lords at ad- 
viſing, upon account of that expence, and for her loſs of the mercat, 
modified a fifth part more than ſhe had proved, in regard, eſpecially, 
that he would give no rational ground why he gave up the bargain. 
The author obſerves, That this deciſion was equitable, tho' it was new. 
Fountainhall, 2d January 1685, Graham and Erſkine contra Burn. 
In a purſuit for the penalty of a contract of marriage againſt a woman, 
who, notwithſtanding her ſigning the contract with the purſuer, went 
off with another party; the Lords ſuſtained the defence, That there 
was locus pœnitentiæ, and as there could be no proceſs upon the contract 
for implementing the marriage, neither can there be with regard to a- 
ny acceſſory ſtipulation in the contract: For if there is lacus pœnitentiæ, 
the contract cannot be binding more than if it had not been ſubſcribed. 
Bruce, 21ſt January 1715, Young contra Irvine and Anderſon her huf- 
band. 1 5 

FACULTAS pœnitendi F tranſmiſſible to à creditor, See Per- 
fonal and tranſmiſſible. "A | 
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r | 'HE Lords found, That a miniſter cannot get a manſe deſigned ' Deſignation | 
to him within the precincts of a monaſtry or biſhop's palace, if of the manſe. 


there be another parſon's or vicar's manſe within the pariſh. Hadding- 
ton, 20th June 1605, Balfour contra Archbiſhop of St. Andrews. 
 Haddington, 22d January 1612, L. Pittenweem contra Durie.---Found, 
That lands dyked, incloſed, and planted about with trees adjacent to a . 
| feuar's houſe, may not be deſigned for a manſe. Haddington, 2oth June 


1605, Marſhal contra Carnegie.---- Found, That altho the moſt eweſt 


kirk-lands, where there was no glebe before, might be deſigned ; yet 
that the houſes upon that kirk-land could not be claimed by the mini- 
ſter, if theſe houſes never belonged to any incumbent before, becauſe 
there was no foundation in any ſtatute for ſuch a demand; and therefore 
that the miniſter had nothing left but either to deal with the pariſh 
to build him a manſe, or purſue them for the ſame, or build it him- 
ſelf, the expences whereof would be refounded to his executors by the 
next intrant, conform to the act of parl. Durie, 11th February 1631, 
miniſter of Inverkeithing contra Ker, | 


found, as 
ſter 


In a 13 of a preſbytery's decreet for building a manſe, the Lords porm of de- 
ollows, viz. Imo, bi by act 21ſt, parl, 1663, the mini- going manſe,, 


a | Manſe. 


* 


ſter and tradeſmen may proceed, tho the heretors be abſent or with- 
draw being cited, the miniſter having no other compulſitor to bring 
them, fave an intimation from the pulpit the LoRp's day preceeding; 
but that the tradeſman their being pariſhioners will not ſupply that clauſe 
of the act, requiring two or three of the moſt diſcreet men in the pariſh 
to be alſo preſent to aſſiſt and judge of the tradeſmens ſchemes and e- 
ſtimates, who muſt be over and above the tradeſmen themſelves, who 
would be very unfit to reſtri& and limit their own work. 24, They 
found, That the miniſters, by our law, are impowered to proceed to 
liquidate the value and price of the manſe, not exceeding L. 1000 Scots, 
and likewiſe to chooſe the moſt convenient place for its fituation near 
the church, with a ſuitable glebe, and graſs or foggage for his horſe and 
cows, and alſo to caſt and proportion the ſum liquidated upon the he- 
retors, and to name a factor or collector for uplifting and deburſing it. 
ztio, They found, That the rule of the caſt muſt be not the real rent 
(which would put miniſters to a long probation, and occaſion many 
great debates) but the valued rent extracted out of the ceſs- books. 40, 
They found, That tho' ſome of the heretors were dead, and others had 
the privilege as members of parliament, yet this would not fiſt proceſs. 
as to others. Forbes, 29th, Fountainhall, 3 iſt January 1712, Steel 
contra his pariſnoners. | | | 


Who liable TITULARS or tackſmen of teinds not burdened with reparation of 
to build and manſes. Stair, 16th January 1663, relict of Swinton contra Ld. of 
rar? Wedderburn. The heretors are bond to build the manſe, and life- 

renters are free of any burden upon that account. . Stair, Fountainhall, 
14th November 1679, miniſter of Morham contra Ld. Binſton.—— 
The Lords found a burgh liable for reparation of the miniſter's manſe, 
altho' it was a burgh-royal, becauſe it had a manſe and glebe, and land- 
wart pariſh, and ſo fell not under the act 2 1ſt parl. 1663. Fountain- 
hall, 25th March 1685, Williamſon contra parithoners. ---- In a pur- 
ſuit at the inſtance of the firſt miniſter of Kirkaldy againſt the heretors 
of the pariſh of Abbotſhall that had been disjoined from Kikalday for a 
proportion of the expence of repairing his manſe, upon this ground, 
That the purſuer's ſtipend is wholly paid out of the teinds of Abbotſ- 
hall, of which the defenders are titulars, and upon them alſo muſt the 
burden of the manſe ly: The defenders were found not liable for re- 
tion of the manſe, having the manſe of their own pariſh to ſupport, 
Harcus, (M:nfers) March 1685, the miniſter of Kirkaldy con- 
tra his heretors. ---- The repairing of the manſe during the vacancy, is 
a real burden affecting all vacant ſtipends by the act 21ſt parl. 1663, 
and the manſe muſt be repairedout of the ſame, the pariſhoners proving 
that it was a ſufficient manſe at the removal of the laſt incumbent. 
Fountainhall, 6th December 1695, Lord William Douglas contra he- 
retors of the clurch of Manner. ---- In a queſtion upon the act 21 
parl. 1663, it was found, That vacant ſtipends might be applied by 
the heretors to the repairing of the manſe, but not to rebuilding of the 
fame, where it is totally ruinous. 16th December 1729, Moncrief 
contra Couper. The thatch roof of a manſe, having, during a va- 
cancy, ſuffered conſiderably by winds ; the heretors agreed to give it a 
ſlate roof. The heretors craving retention of a year's vacant ſtipend 
to defray the expence of this reparation upon the act 1663, it was 
found, That they could not crave retention, in ſo far as the manſe was 
. | | meliorated, 


man; notwithſtanding the defender, 
did not anſwer that he would come. Hope, (Marriage) 26th July 
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ring the vacancy ; and becauſe the limits betwixt theſe two was diffi- 

cult to be made out by a proof, the Lords at a ſlump decerned for a 

third part of the year's vacant ſtipend. 27th February 1734, king's 
college of Aberdeen contra heretors of the pariſh of N weeds Fg 


Asto bygones ſince the miniſter's admiſſion, and till his manſe be built, Miniſters 


meliorated, but only for needful repairs of deteriorations happening du- 


claim for 


found, that he had a good claim, for as much as he had paid of houſe-1,,,c-renc, 


rent, againſt the heretors. Forbes, 29th, Fountainhall, 3 iſt January 
1712, Steel contra pariſhoners. --- The Lords found, 'That a miniſter's 
proving his being in uſe to receive from the pariſh a ſum of money 
for houſe-rent in lieu of his manſe for more than thirteen years, did ſub- 
ject the pariſh in payment of bygones, and in time coming. Bruce, 
22d January 1715, Ferguſſon contra town of Aberbrothock. 


IF the claim for reparation be good againſt ſingular ſucceſſors. See 
Perſonal and real. N 
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MARRIAGE (avail of.) 


* an action for the double avail, the Lords found no proceſs, becauſe Form of re. 
the purſuer appeared not at the _ nor preſented the gentlewo- quiſition. 


e time of aſſigning of the diet, 


1616, Earl Angus contra Niſbet. | 
Tux Lords found a requiſition not valid to infer the double ayail, 
becauſe the inſtrument bore not, That the donatar requiring had the 
gift in his hand, or ſhewed or exhibited the ſame, without which it 
could not appear that he had power to require; altho' it was offered to 
be proved by the witneſſes inſert, That the gift was teally exhibited 
and ſhown. Durie, 3d, Haddington, 4th July 1622, French and 
| Ld. Thornedykes contra Cranſton. ---- In an action for the ſingle and 
double avail of a marriage, the Lords found, That it was not neceſſary 
for the purſuer's procurator, who was to make the requiſition, to ſhew 
his procuratory at the time of making the ſaid requiſition, unleſs the de- 


fender had required to ſee it. Spotiſwood, (Marriage) Durie, 8th . 


March 1627, Earl Rothes contra Balfour, 
A REqQu1sITION was found invalid, becauſe the party was required 
to come and confer about the marriage to the donatar's own lodging in 
Edinburgh, and not to ſome church, tolbooth, &c. or ſome com- 


mon unſuſpected place. Durie, 3d, Haddington, 4th July 1622, 


French and Ld. Thornedykes contra Cranſton. 
A REqQu1sI1TION was ſuſtained, which bore That the defender was 


4 defired to come and treat with the party offered; altho' it carried no 
ſpecial day on which he was defired to come, ſeeing the day was ſpe- 


cial in the inſtrument, which day the Lords found the ſuperior might 


appoint to the vaſſal, and needed not require the vaſſal to appoint it. 


tie, 8th March 1627, Earl Rothes contra Balfour. 


| Found it not neceſſary, That the party offered ſhould have declared 


her conſent of the day perfixed for the marriage, nor that the inſtru- 
| „ 792 ment 
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ment needed to bear the ſame, ſince it bore, That ſhe was then pre- 
ſent in the church to have completed the marriage. Durie, 8th March 
1627, Earl Rothes contra Balfour. | 


Double a= DovBLE avail not payable till the ward-vaſſal be married. Hope, 
di e: (Marriage) 21ſt January 1618. ---- The Lords found, That no exe- 
-  Cution can paſs for the double avail, ſo long as the heir-female is un- 

married, ſhe finding caution to pay if ſhe marry. Haddington, 27th 
January 1610, Ld. Kilbirnie contra Fairlies. Found, That altho' 
the vaſſal was not yet married, the double ought to be decerned for, 
only they ſuperſeded execution for it, until it ſhould fall by the vaſſal's 
marriage; becauſe, ſo long as he remained unmarried, there was no 
contempt againſt the ſuperior imputable to him. Durie, 8th March 
1627, Earl Rothes contra Balfour. ---- Purſuit for the double avail. 
Stair, 22d February 1678, Drummond contra Stewart. | | 


1 __— Tur Lords found, That the ſingle avail cannot be demanded, till the 
duc? heir be entred, if he be minor, becauſe he may deceaſe before the iſh- 
of the ward. Balfour, (Marriage) 16th March 1540, Hamilton 
conta — Found, That women minors are not liable for the 
avails of their marriages till they be 14 years old. Haddington, 257th 
January 1610, Kilbirnie contra heirs of Fairly. ---- The vaſſal dying, 
the ſuperior has not only right to his apparent heir's marriage, if he be 
marriageable, and die unmarried, but alſo the marriage of his apparent 
heir, being marriageable, & fic deinceps, how many ſoever they be, 
tho they nor none of them be entred to the lands, and tho' they die 
8 Haddington, 4th July 1622, Frenchlands contra 

— -——- nub „ 


If due, where SINGLE avail found due ex contractu feudali, and not as a penalty 
the operior for failing to aſk the ſuperior's conſent. Gosford, Stair, Dirleton, 3d 
marriage? January 1677, Earl of Argyle contra Ld. of M*Naughton. Wt this 

was thereafter altered, and it was found, That the ſuperior, having con- 


ſented to the marriage, could not claim this caſualty. Dirleton, 23d 
January 1677, inter eoſdem. Dk 


: —5 bow TRE ſuperior's conſent to the vaſſal's marriage by being a witneſs 
r contract, excludes him not from the ſingle avail of marriage. 
| Stair, 25th February 1662, Arbuthnot contra Keiths,----A ward vaſffal 
Having acquainted his ſuperior, that he was to marry with ſuch a young 
lady, whom he named; and the ſuperior having returned an anſwer by 
a letter, That he could not but approve of his matching in that fami- 
ly, and if they did marry, he wiſhed them well; the Lords found that 

this letter imported his conſent to the marriage. Dirleton, 23d Janu- 
ary 1677, Earl of Argyle contra Ld, of MNaughton.. 


Refuſal, if Ax heir-female having a match offered to her without diſparage, and 
purgeable? | | , 

refuſing, was yet allowed to accept at the bar, a long while thereafter, 

when purſued for the avail, and ſo aſſoilzied. Maitland, e 

Ordee contra heirs- female of Kinnocha. ---- Found, That he who re- 

fuſes an offer of marriage, cannot be heard thereafter to accept the ſame. 

Colvil, 14th March 1579, Ld. Tullibardin contra Drummond. Mait- 


land, iſt July 1568, Chrichton contra Hope, ( N 
h | * 
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26th July 1616, Drummond contra Ld. Manner. In a proceſs for 
the ſingle, and alſo for the double avail of a man's marriage, becauſe 
of a lawful offer of a party without diſparage, which was refuſed ; 
the Lords, upon the man's offer at the bar yet to ſolemnize, ordain- 


ed both parties to meet at ſuch a church, on ſuch a day, and there 


complete the marriage, with certification, if he failed, they would pro- 

ceed to do juſtice as effeirs. Nicolſon ¶ Marriage) ult. July 1611, 

Home contra Brown. ---- Found, That an heir may purge his refufal 

of the offer made to him, by accepting of the match when he is pur- 

| ſued for the ſingle avail. Obſerved by Hope, who adds, That the con- 
trary was alſo found. 


An offer of a woman in marriage being made by a donatar, which Parage and 
woman (tho' otherwiſe equal) was lame and blind of an eye; the diſparage. 


Lords found that to be a relevant exception. Colvil, January 
1589, contra Wood. Found, That it was no diſparagement, 
tho' the perſon offered had no means at all; and that, in general, di- 
ſparagement conſiſted not in means, but in blood or bodily defects, or 
great inequality of years. Durie, 3d, Haddington, 4th July 1622, 
French and Ld. Thornedykes contra Cranſton. Maitland, iſt July 


1 568, Crichton contra . Haddington, 27th January 1610, 


Ld. Kilbirnie contra heirs of Fairly. 


THe donatar of marriage making offer of an agreeable party, his Suitable join- 


offer is not obeyed, unleſs the vaſſal conſent to give a conjunct-fee e- re. 


quivalent to the third of his living, and ſecure the ſame by contract of 
marriage. Haddington, 25th June 1611, Stirling contra Ld. Swinfield. 


Tur more antient ſuperior is preferred in the avail of the vaſſal's , To which 


uperior does 


marriage. Stair, Gosford, 26th June 1072, Earl Queenſberry contra the caſualty 


Duke of Buccleugh.---- A vaſſal holding ward lands of a ſubject, accrue ? 


wherein the marriage was taxed, and holding other lands of the crown, 
the king was found to have right to the avail of marriage, as the great- 
eſt ſuperior, and the ſubject ſuperior was excluded, tho' the marriage 


was taxed ; for tax'd marriage is only an agreement to pay a certain 


ſum every time the caſualty of marriage falls due, inſtead of the un- 
certain avail, which is in proportion to the vaſſal's eſtate. Stair. 19th 
July 1672, Earl of Argyle contra Ld. of M*Leod. A ſubject ſu- 
perior of ward lands in Scotland, was found not prejudged of the bene- 
| fit of the marriage, tho' the ſame vaſſal held ward lands of the king 

in England or Ireland; and in the modification of the avail of the mar- 
riage, no conſideration was had, unleſs of the lands within this king- 
dom. Gosford, 28th June 1672, Earl of Eglinton contra Ld. of Gree- 
nock. A vaſſal holding taxt ward of the king, and ſimple ward of the 


rince, pleaded that he was only due his taxed marriage, the king exclud- 


ing all other ſuperiors. It was anſwered, That while there is no prince 


exiſting, the principality of Scotland belongs to the king jure proprio, 
e 


and tho he may exclude other ſuperiors, he excludes not himſelf. It 


was found, That the king had right to the ſimple marriage holden Y 


of him as prince, while there is no prince exiſting. Stair, gth January 
1680, Purvis contra Ld. of Luſs. | | 
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Modification 


ofchecaſualry, years rent. Haddington, 29th June 1622, 


SINGLE avail eſtimated to three years rent, double avail to fix 
contra .— 


The Lords found, That the avail is to be conſidered according to the 


ren- 


tal of the minor's free living, deducing the relict's terce and conjunct- 
fee, but that the rentals of all other lands, as well as thoſe that hold 
ward, are to be computed, and that according to the profit they may 
yield, and not as they are preſently ſet. Haddington, 1593, 
1 contra Ld. Gelſton. The preſent rent found to be the 
rule. Haddington, February 1604, Lord Privy Seal contra 
Maitland. -—- In a declarator of ſingle avail of marriage, the modifica- 
tion is to be made with regard to the hail eſtate, real and perſonal, whe- 
ther it hold of that ſuperior or of others; and on the other hand, the 
whole debts perſonal and real, whether confirmed by that ſuperior or 
not, are to be deduced, and the modification is to be of the free eſtate. 
Durie, 19th June 1630, Somervell contra Gordon. —-- Avail of mar- 
riage modified to a leſs ſum than the rent of the lands, becauſe man 


| heirs marriages were granted together of that land. Haddington, 25th | 


July 1622, Frenchlands contra Frenches. ---- Modification of the avail | 
of marriage. - Stair, 14th June 1673, Gibſon contra Ramſay. ---- A 
proceſs for the ſingle avail of a marriage being raiſed, the Lords modi- 


fed gooo merks, the rents of the land being 3000; and it was thought 


that the avail of the marriage ſhould be, in all caſes of that nature, 


three years rent. Dirleton, 12th December 1674, Mowbray contra 


Arbuthnot. One holding his eſtate of the crown, partly taxt ward 
and partly ſimple ward, was found liable for the full avail of the mar- 
riage, allowing in the accompt L. Iooo for the taxt marriage of the 
taxt ward. Stair, -18th February 1675, King's advocate contra Ld. 
of Innernitie. --- The heir is only liable for the avail of his marriage, 
effeiring to the eſtate he got from his predeceſſor, without conſidering 
the value of his tocher. Stair, -5th January 1681, Ld. Dun contra 
Viſcount of Arbuthnot. --- In a declarator of the caſualty of marriage, 
the Lords modified two full years free rent of the lands, but refuted 
to have any conſideration of the tocher received by the vaſſal as a part 
of the eſtate, in valuing the apparent heir's marriage, becauſe it was 
liferented by the relict. Fountainhall, 7th November 1701, Baird 
contra Moriſon. — 5 5 | 


Fraudulent IN a purſuit for the ſingle avail of marriage, it was found relevant, 


marriage, in 


order to diſap- 
point the caſu- 


5 alt). 


that the marriage was done when the father was moribundus without 
roclamation, to preſume that it was done fraudfully to exclude the 
king from his caſualty, which muſt make the defender equally liable, 


as if the marriage had truly been celebrated after his predeceſſor's death. 
Balfour, (Marriage) 7th March 1588, the King contra Cairns. 
Haddington, 2oth February 1606, King's advocate contra Ld. Lundie. 
Stair, 2oth February 1667, Lord Treaſurer contra Lord Colvil. 


' Perſonal a= ThE ground may not only be —— for the avail of marriage, but 
* 


Aion for pay- the vaſſal was alſo found perſonal 


ment. 


liable. Stair, 25th February 1662, 


Arbuthnots contra Keiths. ---- An apparent heir, tho' married, was 
found not perſonally - liable for the avail of his marriage, not having, 


entred into poſſeſſion of his predeceſſor's eſtate. 


1681, Ld. Dun contra Viſcount of Atbuthnot. 


Stair, 5th January 


MEPDITATIO 


„ 


Meditatio fugæa. 571 i 


 MerpitTarTio FVG. 


F HE Lords were unanimous, That upon application to any in- Warrant for 
J ferior magiſtrate, a debitor ſub meditatione fuge, may be ſum- — 
marily incarcerated. une 1727, Barrowfield contra Wea- may grant the 
therſpoon.— Tho' it had been found that a baron bailie has not the **=* * 

wer of ſummar incarceration. Stair, 18th January 1678, Neilſon 


contra clerk of his brewery. 


A BILL being given in by perſons of quality, repreſenting, That a If ſach war- 
writer to the ſignet had divers of their papers, and ſome of their mo- rants are 
ney in his hands, and was abſconding, and in meditatione fuge ; the the aut 
Lords granted a ſummary warrant to apprehend him, not to be put in ſeſſion? 
priſon, but brought before the Ordinary on the bills, who was to ex- 
amine him, and, if he found ground, was either to put him under 
caution for his appearance, or commit him to priſon, he being a mem- 
ber of the college of Juſtice. Fountainhall, 21ſt February 1700, Earls 


of Strathmore and Panmure contra Innes. 


A ParrTy craving by bill a warrant to ſtop his own falt, which a- Goods read 

| | : . . a y 
nother was tranſporting beyond ſeas, the Lords found it not in their to be tranſ- 

power to grant ſuch ſummary execution againſt one who was not a [> wma 

bankrupt, but referred the petitioner to the admiral, who would ſum- 
marily arreſt the ſhip. Fountainhall, 11th November 1680, Corn- 


wall contra Grierſon. 


A DEFENCE being proponed by a cautioner, That the debt was Witneſs 
paid by the principal, and the inſtructions found among his papers, 3 
and given back to the creditor's heir for a piece of money, and one 
man being concerned in this myſtery, who was cited by a firſt dili- 
gence not yet expired, and a ſummar warrant being craved to appre- 
hend him, becauſe he was not only dealt with to abſcond, but to re- 
tire out of the kingdom, and ſo their mean of probation might be for 
ever loſt; and if the bill were given out to ſee and anſwer, that inti- 

mation would make him inſtantly fly; the Lords, in reſpect of the 
ſingularity of this caſe, granted a ſummary warrant to apprehend him. 
Fountainhall, 3d January 1700, Watſon contra Earl Linlithgow. 


A MxRcHAN having unexpectedly broke and fled; his creditors Summar 
gave in a ſupplication to the Lords, bearing, That he was a fraudulent prehend “ 
bankrupt, and that, being ſub meditatione fugæ, he retained the price bankrupt who 
of the goods that he had ſold in his hand, therefore craving warrant fed. 

to ſecure his goods, and apprehend his perſon wherever the ſame could 

be found, until the matter were heard, which was granted. Stair, 

3oth November 1665, creditors of James Maſon ſupplicants. 
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Member of Parliament. 


MEMBER of PARLIAMENT. 


Privileges. A EMBER of the houſe of Lords having been purſued in a 


proceſs, and now that he was actually ſerving at London in that 
quality, a commiſſion being directed thither, at the deſire of his own 
adyocate, for taking his oath upon ſome points of the libel, which be- 
ing neglected, and the term thereupon circumduced; upon his petition, 
alledging his exemption from anſwering in any cauſe while a member of 
liament, the Lords refuſed to repone him now after commiſſion 


ſought, but ſtopped extracting the decreet of circumduction for four 


months, that in the mean time he might either depone at home, or 


upon a commiſſion if he pleaſed ; and this becauſe the looſing of the 


circumduction might have loſt the purſuer his only mean of probation, . 


if the defender had died in the interim; by which temperament the 
Lords ſhun'd the deciding, whether ſuch members had the privilege of 


not being obliged to anſwer, as being abſentes reipublice cauſa, Foun- 
tainhall, Forbes, 17th February 1708, Ld. Grant contra Earl Suther- 
land. ** | 


A PRocrss againſt one who was actually ſerving in parliament, 
being given out to his advocate to ſee, but given back by him, with- 
out writing a return on it, ſo that it could not be inrolled ; and he be- 


ing required under form of inſtrument, and refuſing, in regard of his 


conſtituent's privilege, the Lords, upon the purſuer's petition, found 
this defence not receivable hoc loco, and that the privilege could not 
extend to this caſe; and therefore ordained the cauſe to be enrolled of 
the date of the inſtrument. Fountainhall, 6th January 1709, Lady 


SGreenock contra Sir John Schaw her ſon. ---- But when the cauſe 


came in by courſe of the roll, after the parliament was up, the Lords 
found, That the proceſs muſt be given out to be ſeen, and enrolled a- 
gain in common form, becauſe the 12 and 13 William III. cap. 3, 
doth not diſtinguiſh betwixt preparatory interlocutors, and thoſe in 
cauſa. Forbes, 22d June 1709, inter a be | 
THE Lords ſiſted proceſs againſt a member of parliament, altho' he 
was not yet attending the houſe ; in reſpect the parliament was ſitting, 
and he claimed his privilege, and repreſented that he was going to at-. 
tend it. Forbes, 15th November 1709, Livingſton contra Ld. Pre- 
ſtongrange. | 1 | | 2 
Tu Lords allowed a member of parliament to claim his privilege 
to ſtop further proceſs againſt him, altho' he had ſiſted himſelf in int- 
tio litis, and proponed peremptory defences, without founding on the 
ivilege. Forbes, 17th February 1710, Bruce contra Dalrymple and 
| 4 PARTY who had obtained a decreet of the Lords of ſeſſion to be 
reverſed in the houſe of peers, with a remit to the Lords to tax his ex- 
pences; and the other party founding on his privilege as a member of 


parliament, and this being allowed by the Lords, tho' the parliament 
was not then fit down; the plantiff applied to the houſe of peers by 


a ſummary complaint, who ordered the Lords of ſeſſion forthwith to 
tax his expences, and direct the payment thereof; and he now craving 
by bill, that their Lordſhips might do ſo, the Lords found, That by 
this laſt ordinance the peers had laid aſide the defender's privilege of 


> a 


__ Meſſenger. 


parliament as not competent in this caſe ; and therefore appointed him 
ſummarily to anſwer. Fountainhall, 25th, Forbes, 26th June 1712, 


Kennedy fupplicant contra Cumming. | 
Tux Lords allowed a creditor to raiſe, uſe, execute, and regiſter 


inhibition without arreſtment ; and to raiſe, uſe, and execute adjudica- 
tion, and call the ſame againſt a cautioner, tho' a peer of parliament, 
reſerving to the cautioner to propone againſt pronouncing act or decreet 
thereupon ; and their 3 allowed the creditor to raiſe horn- 
ing without poinding or arreſtment, and to charge thereupon, ad hunc 
effeftum, only to entitle him to the benefit of the diligence mentioned 
in the act 5th, parl. 1695, touching principal and cautioners. Forbes, 
MS. 1. 28th November 1713, Colonel Middleton and his Lady ſuppli- 
cants. | Pe 
A MxMuRER of parliament compearing by his —_ ina ranking 
of creditors, who produced his intereſt, which got a place in the rank- 
ing; was found excluded, by the defence of res judicata, from quar- 


relling by reduction the decreet of ranking. Forbes, MS. 1, 20th Ja- 


nuary 1714, Lockhatt contra creditors of Carſwell, | 

Tur Lords found, That bonds wherein members of parliament are 
coobligants, may be regiſtred in common form. Forbes, MS. 2, iſt 
July 1714, . | | 


Founp, That heretors and liferenters holding of the king's vaſtals, Fees of com- 
ought not to contribute with theſe their immediate ſuperiors for the miſſioners to 


fees of commiſſioners to the parliament, ſeeing they have no vote in the 


election, and ſhould be as free as the vaſſals of noblemen and biſhops, not- 


withſtanding of the general clauſe in the late act of parliament. Har- 


cus, (Summons) July 1687, Touch contra heretors of Stirlingſhire, 


- 
r n ” * e "=" EF IE WY [ F A. — asat._4 OP EPI Y FSC > 
7 a , 5 
7 : ' 
— 
* I . 


TT» meſſengers found liable in payment of a debt, becauſe having 


a 


undertaken to incarcerate the debitor, they did, in place of that, 


put him in a private man's houſe, from whence they ſuffered him to e- 
| ſcape, and theſe points found probable pro ut de jure. Durie, 13th 

February, 1628, Kello contra Mackiſon. | 
- PAYMENT made to a meſſenger charging upon a horning, will not 
liberate the debitor without the creditot's expreſs allowance; but made 
to the meſſenger —_— the goods poinded or appriſed, will libe- 
rate the debitor. Haddington, 21ſt June 1610, Ld. Roſyth contre 

McGill. Eh 8 5 

FounD, That all meſſengers ought to be paid of their fees and ex- 
pences for executing letters of horning or caption by the creditor em- 
ployer, and not by any exactions from the debitor ; and found, That 
any meſſenger's claiming, exacting, or taking from any perſon or per- 
ſons, under diligence by horning or caption, any ſum or ſums of money, 
or ſecurity for the ſame, under colour of fees or expence for executing 
or delaying of execution of any ſuch diligence, or expence of going or 
coming to or from any place or places towards or in order to the exe- 
"RE \ -  ._» cution 


\ 


iamem 
liable? 


_ Mill. 


cution of ſuch diligence, is unwarrantable, illegal and oppreſſive, and o- 
dens a door to high and grievous exactions from ignorant, diſtreſſed and 
indigent perſons, 4th November 1738, Monro contra Roſs. 


Dey wr 'HE Lords found, That a mill comes not under the appellation 
8 — of pertinents, becauſe it requires a ſpecial ſaſine. Balfour, (Part 
and Pertinent) yth February 1566, Lord Fleeming contra Lord Roſs. 
— A mill cannot paſs as a pertinent, but muſt have a ſpecial ſaſine; 
| 7" where it is built after the purchaſer's infeftment, it acereſces to 
im, nam ſolo cedit ; and therefore a liferentrix infeft in lands, upon 
which a mill was thereafter built by the proprietar, was preferred to 
a poſterior appriſer infeft expreſly in the mill. Stair, 27th July 1670, 
Lady Halyburton contra creditors of Halyburton.---The like. Gilmour, 
January, Stair, 16th February 1666, Campbell contra Stirling, 
In which caſe the Lords declared, 'That if the bubb 


mill, did thirl any other lands thereto, beſides the liferent lands, ſhe 
. was to have no benefit thereby. | . 0 


"Unleſs ina THoO' mills be diſtinct tenements, and not carried as part and pertinent; 
—— o yet in a barony, which is nomen univerſitatis, mills are carried tho 
not expreſt. Stair, 5th February 1667, Counteſs of Home contra 

tenants of Auldcambus. | a 


Pogue | Man's lands being thirled to another's mill, the Lords found, 
lands, cannot That the dominus prædii ſervientis ought not to build a mill upon the 
| build amill thirled lands, tho' he was infeft cum molendinis & molituris, and offer- 
uin the ed to bind himſelf, that no thirled perſons ſhould grind at his new mill, 
bdut only ſuch as came voluntarily; for their Lordſhips judged, That 

ineſt de jure, tho he be not expreſly reſtricted or prohibited in his char- 
ter; and therefore ordained the mill to be demoliſhed. Fountainhall, 
28th February 1684, M*<Dowal contra M<Culloch. ---- The like. 
Fountainhall, #/f, 1695, Crawford of Corſburn contra Sir John 


Schaw of Greenock 


Nor ſetup A'CHARTER granted to a royal burgh, containing this clauſe, Una 

3 hand-mill. n molendinis & cæteris ſuis pertinentiis, confirmed by divers other lat- 

ter charters, beſides ſundry acts of their town-court for 1 50 years paſt, 

was found to conſtitute a thirlage upon the inhabitants, and of conſe- 

* quence to reſtrain the brewers oe uſing hand-mills for grinding malt, 

tho the brewers founded on the common preſumption of liberty, and 

on their reddendo, which was only watching and warding ; but it was 

found incumbent on the town to prove poſſeſſion, ſo as to preſerve their 

_ thirlage from the negative preſcription. Forbes, 19th, Fountainhall, 
20th December 1710, town of Edinburgh contra brewers. 


MINOR. 


and, who built the 
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Minor. | | 575 


MINOR. 


N infant was decerned in a proceſs of ſpuilzie, viz. ad civilem Pupil not 

Hectum, ne locuplet etur cum alterius jactura. Sinclair, 23d Ja- liable to pe- 

nuary 1541, Somervell contra Hamilton. ---- A boy, tho' pubertati gm 
proximus, was found not capable of committing ſpuilzie in order to pu- 


niſhment. Maitland, 27th November 1565, Bryſon contra Shearer. 


Trex Lords ordained a pupil of twelve years old, who was incarcerat- Nor to em- 
| ed to be ſet at liberty. Spotiſwood, (Minor) 8th March 1633, Lord priformear, 
Erſkine contra Ld, Edmonſton. ---- A pupil cannot be impriſoned for 

his father's debt. Colvil, 16th December 1577, Johnſton contra 

— A minor at the ſchool being put to the horn, yet his per- 
ſon cannot be apprehended with caption, Haddington, March 
I612, . 1 


A infant of four years old being charged to enter heir, the Lords Bur decreet 
decerned againſt him, but ſuperſeded execution till his pupillarity were 1 = 
| paſt, in reſpect he had no tutor. Stair. Dirleton, 3 1ſt January 1677, e 
| contra Murray, | | 
Tur Lords refuſed to ſuſtain an incident againſt a minor, being on- Cannot be 
ly betwixt ten and eleven years old, as a haver and intrometter with decerned as 2 
writs, as not being at that age capable of intromiſſion; altho' it was li« 
belled, that the writs were in his father's hands when he died, and 
| thereafter in his hands, he having intermeddled with them, and ſtill re- 
tained poſſeſſion, and was heir to his father. Durie, Spotiſwood, (Mi- 
nor) Hope, ( Exbibition) gth January 1628, Aitken contra Hewart. 


A Minox defender in an improbation, having taken out an inci- Minor's oath; 
dent for recovery of the writs libelled, and the purſuer referring the ha- 
ving of theſe writs to his oath ; it was found, That all minors 
fourteen muſt give their oaths in ſuch caſes, or be held as confeſt. 
Durie, 19th June 1628, Earl Mar contra his vaſlals. ---- The like. 
Haddington, 16th January 1623, Maitland contra Caſhogle. ---- A 
minor was reſtored againſt alienation of lands, altho' he had given his 
oath never to come in the contrary. Maitland. 12th February 1567, 
ILA. Barnbugil contra Hamilton. -—- Afterwards a minor's oath com- 
monly ſuſtained to exclude reduction upon minority and lefion. Stair, - 
roth February 1672, Wauch contra Baillie. Stair, 13th December 
1677, Maſter of Mordington contra Oliphant. Till ſuch oaths were 
utterly diſcharged by act 19th parl. 1681. | 


In a ranking of creditors upon an eſtate, neither a py nor his fa- Not bound 
ors were found obliged to depone upon the verity of a debt for which a _ by 
the pupil was creditor by adjudication. Forbes, 17th July 1707, tu- of his debt. 
tors of Gordonſtoun ſupplicants. = 9 


| Fovuny, That a boy pubertati proximus, may both execute and be x a ae 
witneſs to an execution of the king's letters. Colvil, November 2 3 
1582, Home contra Home. 5 


;F a Tun 


S 


Minor. 


1 
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Ifa tutor? TE nomination of a minor to be a tutor is not null, but he may 
commence his adminiſtration when he becomes of age. Maitland, gth 

May 1558, Diſhington contra Hamilton. The king may diſpenſe 

| with the leſs age of a tutor in law, and may charge the inqueſt to ſerve 

him, notwithſtanding the act 51, parl. 1474. Balfour, (Tutor) gth 

June 1548, Henryſon contra — Diſpenſation with leſs age 

makes not a man habile to be a tutor, but that the neareſt of kin of 

perfect age muſt be ſerved, and the minor arriving at that age, then to 

obtain his own place. Haddington, 3d January 1 592, Elliot contra 

Elliot. February 1593, Ker contra Ld. Luis, | L 


Ilan arbiter? A {ror may be an arbiter. Colvil, June 1582, Gordon con- | 
tra Earl Errol. ; | 


enim. A COMMISSIONER of ſupply by the nature of his office is a judge, 
1. - and alſo liable as cautioner for the — and therefore it — * 
Ply? jected againſt a commiſſioner of ſupply in a queſtion, Which of two 
was legally choſen collector, that he was minor, the objection was ſu- 
ſtained. 25th July 173 5, Hay of Hopes contra Hepburn of Monkrig. 


What a mi- MINOR may warn in order to a removing without conſent of cura- 
3 wy tors, becauſe to his profit. Maitland, 12th February 1566, heirs of 
ſent of cura- Ardroſe contra Diſhington. _ 5 
1 Tur Lords found, That a tack accepted by a minor without his 

| curators conſent, was as null if it prejudged him as if he had alienated 

without their conſent. Haddington, 21it March 1622, Seton contra 

Ld. Caſkieben. ---- A minor having ſigned his ſiſter's contract, and 

therein promiſed a ſum in tocher to her, he having curators, without 

their conſent ; it was reduced by the Lords, tho' the action thereupon 

was moved forty or forty five years thereafter ; but they reponed the 

| ſiſter alſo, who had in the contract diſcharged her bairns part of gear. 
Durie, 19th December 1632, Maxwel contra Earl Nithſdale. 

Ax exception being made againſt a bond, That it was null, as being 
granted by a minor without his curators conſent, the bond was allowed 
to be ſupported by a condeſcendence and proof, that the money was 
applied in rem verſum of the minor. Haddington, 24th July 1605, 
M“ Adam contra Ld. Lag. Stair, 24th February 1672, Corſar contra 
Deans. Durie, 11th December 1629, Gordon contra Earl of Gallo- 
way. Fountainhall, gth January 1678, Hamilton contra Ld, Lam- 
mington. | 

A MxERCHANT may lawfully ſupply a minor with clothes and o- 
ther neceſſaries, tho without orders from his curators. Durie, Au- 
chinleck, ¶ Minor ;th February 1631, Inglis contra Sharp. — The 
like. Durie, 22d March 1634, Rynd contra Earl Dumfermline,----- 

A bond granted by a minor, without conſent of her father as admi- 
niſtrator in law, will be ſuſtained, if it was for neceſſaries furniſhed 
to her. Durie, 23d March 1639, Stewart contra Stewart. --— The 
Lords refuſed to reduce a bond granted by a minor without his curators 
conſent, becauſe it bore to be given by him to his governor for his fees 
and ſervice ; and the party offering to prove, that he was his governor 
and attended him, as the bond bore. Due, 22d June 1627, Drum- 
mond contra baron of Brughton. . 
f 5 A GIXTTE- 
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Minor. 


*** 


A GENTLEMAN of a conſiderable eſtate was not reponed againſt 


the purchaſer of a horſe, tho' made by him when minor, without 
conſent of his curators, the horſe not having been challenged or return- 
ed for a year after the ſale. Durie, gth January 1629, Brown con- 
tra Nicolſon. LY = | 

A BILL granted by a minor ſafe from the exception of minority and 
| leſion, becauſe he was a trading merchant at the time, was challenged 
as null, being without conſent of the minor's father adminiſtrator in law. 


It was anſwered, That, if the minor's being a trading merchant, is ſuf- 


ficient to preſume it a reaſonable act, ſo as to defeat the exception of 


leſion, it muſt of courſe alſo defeat the nullity ariſing from want of 


the adminiſtrator's conſent : For deeds done by minors, without 
conſent of curators, are effectual, if rational and prudent, as well as 
where they are in rem verſum of the minor. The Lords repelled the 
defence. 5th July 1732, Craig contra Grant. | 
THe Lords ſuſtained a minor's breaking his father's tailzie and pay- 
ing his debts, as rational acts, notwithſtanding the minority, and tho” 
he did not adhibit thereto the conſent of his curators. Fountainhall, 
22d June 1687, Nicolſon contra Ladies Greenock, Mochrum and 
Bancrief. | _ | | 
A MiNnoR having curators, may teſt without their conſent, and may 
nominate his own curators to be his executors. Stair, 3oth Novem- 


ber 1680, Stevenſon contra Allans. Fountainhall, 13th January 1697, | 


Yorſton contra Burn, 


A DiscHaARGE granted by a minor without any onerous cauſe, 


What à mi- 


nor cannot do 


was found null, altho' ſhe might have diſponed the ſum in teſtament , en wich con- 
at that age. Durie, 25th July 1626, Lockhart contra Lockhart. ſent of cura- 
A minor cannot diſcharge a bond, even with conſent of curators, with- . 


out real payment made. Haddington, 6th February 1623, Kellie 
contra Saltcoats. And yet, which ſeems not very conſiſtent, a pro- 


miſe to diſcharge a debt gratuitouſly was ſuſtained: againſt a minor. 


Spotiſwood, (Marriage) 15th January 1634, Seton contra Hepburn. 

---- And a bond of cautionry was ſuſtained, granted by a minor with 

conſent of curators. Stair, 2oth February 1672, Carſtairs contra 

Moncrief. And in another caſe, the bond of cautionry was cut 
down, for this reaſon only, that it was interpoſed in behalf of the cu- 

rator himſelf, who could not authoriſe a deed in his own favours. Stair, 

Dirleton, 7th December 1666, M*Kenzie contra Fairholm. 

A Minox inſtitute in a bond cannot, during his minority, alter the 

the ſubſtitution. Fountainhall, 18th November 1697, Yorſton contre 

Burn and Shiel.---- A bond of proviſion in favour of a daughter, being 

ſoqualified, * that ſhe ſhould not aſſign gratuitouſly, and dying with- 

e out heirs of her body, or without diſponing for onerous cauſes, the 

« ſame ſhould return to the granter's heir; and ſhe purſuing a con- 

ſtitution of the debt againſt the heir, was found entitled to uplift in her 

minority only the annualrents, and not the principal ſum, unleſs for an 

onerous cauſe, Forbes, 24th January 1706, W contra Schaw. 

A minor, even with conſent of curators, cannot gratuitouſly alter the 

ſettlements of his eſtate, Home, 26th January 1726, Marquis of 
Clidſdale contra Earl Dundonald. A remuneratory donation of two 


ſmall tenements in the town of Air, granted by William Hunter, a mi- 


nor, above twenty years of age, to _ brother uterine, was reduced = 
7 * 


- 
. 
. N 
5 —— — 
* 3 ++ 


o 
hs re 3 —ů — 0 — — —2Źů — —— ä — 
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the inſtance of the heir, upon this medium, That a minor tho he has power 
to teſt upon moveables, can do no gratuitous deed in prejudice of his 
heir. 24th December 1728, Hunter conta — A man in his 
ſecond contract of marriage obliged himſelf, © to lay out a certain ſum 
upon good ſecurity in lands, to himſelf and his future ſpouſe, and to 
s the children to be procreated betwixt them; which failing, the ſame 
e to accreſce, pertain, and belong to the huſband's neareſt heirs and 
ce aſſigneys; . in a purſuit at the inſtance of the heir of this marriage, 
being minor, for the above ſum againſt the heir of the firſt marriage, 
found, The purſuer might uplift the ſums purſued for, but that he 
could not in his minority gratuitouſly defeat the ſubſtitution ; but found 
no neceſſity at preſent to determine what might be competent to him 
after his majority. 29th January 1731, M*Culloch contra M Culloch. 
One, whoſe effects conſiſted all in moveables, made a ſettlement of 
the ſame in favours of his ſon and daughter equally betwixt them, and 
failing of either by deceaſe, before marriage or majority, to the ſurviver, 
their beirs, executors, or aſſignies. The ſon died in minority, after 
| ſettling his half in a chanel different from his father's deſtination ; and 
it was found, That he, having died minor and unmarried, could not, 
by anydeed of his, diſappoint the father's deſtination. The Lords ſeem- 
ed to be of opinion, That notwithſtanding of a ſubſtitution in move- 
ables, the inſtitute may, in minority, teſt thereupon ; but the ſpeciali- 
ty in the preſent caſe, was thought to ly in this, that here was more 
than a ſimple ſubſtitution, that there was implied a prohibition to alter 
before majority or marriage. 16th January 1739, Waddel contra 
Waddel. ” . | 


Minor wane- THE Lords allowed a minor to renounce to be heir to his predeceſ- 
ing curators. ſor, altho' he wanted curators, and declared, That they would not 
thereafter reſtore him againſt his renounciation till the debt were firſt 

paid cum omni cauſa. Auchinleck, ¶ Minor) 13th July 1631, 
contra _ — The Lords ſuſtained a confirmed teſtament, where 
the neareſt of kin, who were pupils, were ſurrogated to the procura- 
tor fiſcal, - without being authoriſed by tutors for that effect, notwith- 
| ſtanding the act 26th, parl. 1690. Forbes, 23d July 1707, Aliſon 

contra children of Pitcullo. | . 5 

A Box p of borrowed money being taken payable to a tutor for his 
pupil's behoof, and after the years of pupilarity the minor having char- 
ged for the ſame with concourſe of his guandam tutor, the debitor ſu- 
ſpended upon this reaſon, That the minor not having choſen curators, 
= was none authoriſed to give him a valid diſcharge, and cited the 
authority of J. 7. & 2, de Minoribus, Si minor conveniat debitorem, 
' edhibere debet curatores ut its folvatur pecunia, alias non compellitur 
ſalvere. — The Lords found the money, being payable to the ꝓuon- 
dam tutor, the interpoſition of his authority was ſufficient warrant 
for the debitor to pay. Fountainhall, lt. December 1697, Wait 
contra Panton. | ern obo 


Deeds ia A Mixor having alienated lands without conſent of his curators, 
| when ## jure the Lords found, That altho he had been ſilent for many years after 
null, when the guadriennium utile was expired, yet he might purſue via ordi- 
Eilat 55 - = Maria, to get the alienation declared null ab initio; and that the cir- 
grum. cumſcribing minors within the quadriennium, is only in caſe they * 
13 | | | | E 
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the remedium extraordinarium of a reduction. Colvil, January 
1584, Robertſon contra Oſwald.— The Lords found, That alie- 
nation of lands made by a minor fine decreto, cannot be reduced elapſo 
quiquennto poſt majorem etatem, conform to the common law. Sin- 
clair, 4th March 1543, Glentoirs contra Ld. Kirkpatrick, ----- The 
fame found in caſe of lapſus quadriennii. Maitland, 6th March 1 561, 


Grundiſton contra Lawſon. ---- But if the minor be an infant, the 


Lords found the deed to be ipſo jure null, fo that there is no need of a 
reduction. Colvil, 24th January 1577, Bruce contra — Ali 
enation by a minor having curators, was found pſp. jure null, done 


without their confent ; but if the minor has none, the alienation fub- 
_ fiſts, until revoked and reduced. Maitland, x7th March 1561, 


Kincaid contra .in a reduction purſued by a minor's ſuc- 


ceſſor of an alienation of lands, made by the minor and his curator, with- 


out the ſentence of a judge, as being a neceſſary ſolemnity in ſuch 
alienations; the Lords refuſed to ſuſtain this reaſon of reduction, unleſs 
the purſuer would join therewith leſion; and found alſo, That this 


ought to be purſued within the quadriennium utile. Durie, 2d Feb- 


ruary 1630, Hamilton contra Sharp. Auchinleck, ¶ Minor) 21ſt 
July 1631, Earl Kinghorn contra Strang. ---- The Lords found a diſ- 

ſition made of a wadſet by a minor with conſent of his curator, not 
to be null in law, tho' there was no decretum judicis interpoſed ; but 
found, That it was only reducible upon minority and leſion; becauſe, 


tho' a pupil or his tutor can alienate nothing without the authority of a 


judge, yet it is no legal — where a minor, either wanting curators, 
or with their conſent, where he has them, alienates heretage without the 
warrant and cognition of a judge. Fountainhall, 6th December 1699, 
creditors of Clark contra Gordon. Stair, 13th December 1666, Thom- 
ſon contra Stevenſon. ; | 


A BonD granted by a minor without his curators conſent, was 


found 7þ/o jure null; and therefore, altho no revocation was made, 


nor proceſs intented intra annos utiles, the Lords found, That he 
might ſtill uſe the alledgeance. Colvil, February 1587, Hamil- 


tons contra Hamilton. - A bond granted by a minor as cautioner for 


his father, who was adminiſtrator in law, found null, and that the | 


quadriennium utile being elapſed did not bar reduction. Dirleton, 26th 
July 1666, M*Kenzie contra Fairholm. Stair, Dirleton, Decem- 


ber 1666, inter eoſdem. Stair, 24th February 1672, Corſer contra 


Deans. ---- A minor in familia with his father, having atteſted a cau- 
tioner in a ſuſpenſion, without his father's concurrance, and being 
purſued for the debt, proponed this defence, That his deed was 72 
jure null. It was anſwered, That deeds by minors without their 

ther's conſent as adminiſtrator are not ipſo jure null, but need reduction, 
and now tlie quadriennium utile is paſt without any challenge made to 


the obligation. The Lords found the atteſter's obligation zp/o jure null, 


lanuary 1728, Bell contra Sutherland of Riarchar. ---- A ſon 
who was minor, firſt granting an aſſignation of a ſum to his father, and 


thereafter when major granting a ſecond aſſignation thereof to his uncle's. 


daughter, but neglecting formally to revoke the firſt, as judging it null, 
becauſe therein his father had become auctor in rem ſuam; yet the Lords 
found, That the firſt aſſignation was not ſimply null, but only revo- 
cable and reducible; and ſeeing _ no reduction was raiſed within 
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the quadriennium utile, they preferred the firſt afſi gnation. Fountain- 
hall, 19th January 1704, Bannantine contra Trotter. 


A Minox paſt the years of pupillarity, brought a proceſs before the 
court of ſeſſion, in order to obtain the Lords authority for ſelling part of 
his eſtate for payment of his debts; the difficulty was, that an action of 
this nature is competent only to a pupil and his tutors, who cannot 
{ell without ſuch authority, but that a minor, with or without cura- 
tors, may diſpoſe of his eſtate without any —— the Lords repel- 
led the objection, and found proceſs competent at the inſtance of a mi- 
nor, in the ſame way and manner as at the inſtance of a pupil, 17th 
February 1738, Campbell contra Sir James Campbell. | 


: Lefion how T Is not ſufficient to bar reduction upon minority and lefion, of a 
— _ m__ ſale made by a minor, that the price was truly paid, unleſs it be offe- 
Pty ed further to be inſtructed, That the ſame was profitably employed 
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integrum. 
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for the minor's uſe. Dirleton, 12th December 1666, Thomſon con- 
tra Stevenſon ---- The like with regard to a bond of borrowed money, 
tho' the ſum was truly told down to the minor and his curators. Stair, 
Dirleton, 2d July 1667, Lord Blantyre contra Walkinſhaw. ----In a 
reduction of an aſſignation, upon minority and lefion, it was not ſu- 
ſtained, That an equivalent ſum was paid for the right, unleſs it were 


alſo offered to be proved, that the ſum was profitably employed to 


the minor's uſe. Stair, 19th July 1672, Ruthven contra Gray. The 
like. Durie, 25th January 1631, Houſton contra Maxwell. ---- The 
Lords refuſed to reſtore a minor in integrum againſt a bond granted 
for the price of goods, in reſpect he qualified no leſion, but only that 
the goods had been ſhipwrecked after the date of the bond. Hope, 
¶ Minor July 1614, Edgar contra executors of Edgar. ---- In 
a reduction, at the inſtance of a minor, of a debt contracted for mour- 
nings he had taken off from a merchant, wherein he was ſo far leſed, 
that they were not for himſelf but for his younger brother and ſiſter, 
whom he was not bound to furniſh, having, ſince his majority, diſco- 
vered his father's eſtate to be overburdened, and thereupon timouſly 
revoked ; the Lords repelled the reaſon of minority in this caſe, and 
found him liable, reſerving his action for repayment againſt his brother 


and ſiſter as accords, Fountainhall, 14th July 1705, M Doual con- 


tra Marſhall ---- The Lords refuſed to reduce a bond, upon the head 
of minority and lefion, in regard the bond was a corroboration of a 
debt due by the minor's father, who had diſponed to him his eſtate, 
with the burden of his debts, which the minor had undertaken to pa 

in his contract of marriage, and the ſaid contract was not reduced. 


Home, March 1684, Henderſon contra Dryburgh. 


A HvusBAND having provided his wife in the liferent of his whole 
means and conqueſt, and obliged himſelf to pay 5000 merks to her 
father, in ö were no children of the marriage, and he inſiſting 
to reduce the contract, becauſe he was minor when he entred into it, 
and was leſed, having got only 1000 merks of tocher : The contract was 
reduced as to the obligation to the father-in-law, but not as to the 
wife's proviſion ; tho' it was alledged, That the children, if there were 
any, would be prejudged by the wite's total liferent ; in regard that 
the exiſtence of children was an uncertainty, and if they ſhould exiſt, 
the mother would be liable in a ſuitable modification for their —_— 

| an 


Minor. 


and education. Durie, Auchinleck (Marriage) 4th July 1632, Da- 
vidſon contra Hamilton. See Stair, 22d November 1664, M<Gill 
contra Ruthven. Gosford, 23d February 1669, Gordon contra Gor- 
don. A minor heireſs, with conſent of curators, having provided 
a huſband with a competent liferent out of her lands, this was not 


found leſion. Falconer, 27th February 1683, Montgomery contra 
Earl Leven. In a reduction at the inſtance of a wife upon minority 


and leſion, in a competition with the huſband's creditors, libelling u- 
pon her diſponing in her contract of marriage, at the age of 17, all her 


heretage, and the huſband binding for a ſuitable jointure ; yet that 


ſoon after the marriage it appeared, that he was worth nothing, having 
firſt retired to the Abbay, and then to Flanders to be a ſoldier; and 
his creditors having ſeiz'd on his whole eſtate, ſhe and her children 
were left miſerable ; and the creditors alledging, That ſhe could not fay 
ſhe was leſed, being provided to a competent jointure. To which it was 
anſwered, That ſhe was enormly leſed, by denuding of her eſtate, to be 
carried off by his creditors ; and her jointure was but a name, nothing 


being left, either for her liferent or childrens proviſions. The Lords re- 


pelled that defence, and found the minority and leſion proved, and re- 
duced the contract, in ſo far as concerned the diſpoſition ſhe had given 
of her own eſtate, only this did not take from the huſband and his 

creditors the jus mariti to the rents of the lands during the ſtanding 


of the marriage, and until the huſband's death. Forbes, 27th, Foun- 


tainhall, 28th July 1708, Byres contra Reid. ---- An heireſs marrying 
at the age of 16, without conſent of her mother, and nine months 
thereafter a contract being made, whereby ſhe diſpones her heretage 


nomine dotis, and the huſband binding himſelf to have in readineſs a 


ſuitable ſum of money, and to take it to her in liferent, and to the 


children in fee, without any proviſion to her of the liferent of her own 


lands, but giving her the liferent of half the conqueſt, the huſband 


being oberatus, and giving to his creditors infeftment out of the lands, 


and dying, leaving children; in a reduction of this contract at her in- 
ſtance, upon minority and leſion, the Lords ſuſtained this reaſon, and 


therefore admitted her to liferent the lands ſhe brought along with her; 
but whether the fee of the lands would belong to her children, or to 
her huſband's creditors after her death, was not decided. Fountainhall, 
14th, Forbes 25th July 1710, Chalmers contra Lyon's creditors. ---- 
Thereafter the huſband's creditors having adjudged the lands after his 
deceaſe, as in his he@redifas jacens; the Lords, in a competition be- 


twixt them and the relict, ſuſtained her reaſon of reduction of the fee, 
as they had done of the liferent, upon minority and leſion, unleſs the 


creditors would undertake to make out that the huſband had a ſtock at 
the time of the contract for ſecuring the wife in a liferent, tho after- 
wards his means fail'd. Bruce, 12th November 1714, inter eoſdem. 
SOME years annualrent being reſting to a minor upon an heretable 
bond, he not obtaining ready payment from the debitor, granted him 
a diſcharge thereof, and took his moveable bond for the ſame, bearing 


intereſt; the debitor ſoon thereafter becoming bankrupt, the minor in- 


tented reduction intera annos utiles; and the leſion condeſcended on was, 
That he diſcharged the annualrent ariſing from the heretable bond, 
whereas he ought to have taken a perſonal bond of corroboration in 
further ſecurity of theſe annualrents, without granting any diſcharge, 
which no man of experience would have neglected, being a meth 


calculated to ſecure the creditor, without bringing any additional bur- | 


7H den 


2do, Leſion 


den upon the debitor. The reduction was ſuſtained. 29th January 
1729, Moncrief contra creditors of Mitchel of Balbardie. 


I a declarator of recognition, founded upon an alienation to a ſe- 
_ cond ſon an infant, who afterwards, by the death of his elder brother, 


became apparent heir; the Lords repelled the exception of minority 
and leſion, becauſe minors can only be reſtored againſt their own deeds, 
not againſt the deeds of third parties, tho', ex accidenti, the deeds 
may happen to be to their prejudice. And here the infeftment was 
purely the deed of the father, which was valid, without neceſlity of 
acceptance upon the ſon's part. Stair, 3oth January 1663, Lady 
Carnagie contra Lord Cranburn. 88 5 

ONE having become bound as cautioner for the faithful adminiſtra- 


in raking le- tion of a perſon, who got an office durante bene placito, and the re- 


gal ſteps. 


preſentatives of the cautioner being purſued for acts of mal-adminiſtra- 
tion, which happened after the cautioner's death; the defence was, That 
the defenders were pupils, that their tutor ought to have withdrawn 
the bond of cautionry, ſince their predeceſſor was not bound longer 


than he had a mind, and that againſt this omiſſion they fall to be re- 


ftored upon the head of minority and leſion. It was anſwered, That 


there was no direct lefion in omitting to withdraw the bond of cauti- 


onry ; that it proved to be lefion accidentally only by the principal 

party's bankruptcy, and our law does not reſtore minors againſt acci- 
dental leſion, witneſs the caſe where a tutor neglects to lead an adjudi- 
cation for the behoof of his pupil. The Lords repelled the defence. 


22d December 1739, Colonel Erſkine contra Erſkines. | 


TE Lords found, That tho' a tutor raiſe brieves, and cauſe ſerve 


his pupil heir to his predeceſſor, or purſue actions in his name as heir, 


yet the pupil thereafter may renounce. Balfour, ¶ Heir) 14th March 
1562, Reidheugh contra Reidheugh. --— The teſtament dative of a mi- 
nor's father being given up by her mother, and ſhe being confirmed 

in her minority, and never . had any intromiſſion with the goods, 
the Lords found, That ſhe might yet, being minor, renounce to be ex, 
ecutrix rebus integris. Spotiſwood, ¶ Executor) July 1626, 
Drummond contra Logan. A decreet of regiſtration being recover- 
ed againſt a woman, as lawfully charged to enter heir to her predeceſſor, 
and ſhe ſuſpending upon minority and want of curators ; ef now, that 


| ſhe had gotten them, offering to renounce ; the Lords received her 


renounciation by way of ſuſpenſion, altho' ſhe had not intented re- 
duction of the decreet. Spotiſwood, ¶ Reſtitutio in integrum) 25th 
January 1628, M*Doual contra Kennedy. A minor was allowed 
to renounce to be heir, altho' the creditor had obtained not only de- 
creet againſt him as lawfully charged, but had thereupon compriſed 


the lands, and obtained himſelf infeft by the ſuperior ; but the Lords 


here ordained the debts and compriſing to ſtand valid, notwithſtanding 


the apparent heir's poſterior renounciation. Auchinleck ¶ Minor) 29th 


November 1633, Guthrie contra Hardrope.--- A minor purſued as 
charged to enter heir, offered to inſtruct payment of the debt, but hav- 
ing failed therein, when the term came to be circumduced, he was al- 
lowed notwithſtanding to give in a renounciation by him and his cura- 
tors. Durie, 11th June 1631, Telfer contra Drummond. -- The like. 


Fountainhall, Forbes, 11th December 1705, Murray contra Chalmers. 


2tio Leſion COMPETENT and omitted is not a proponable objection againſt a a 
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pro- minor, Stair, 15th June 1680, Gordon contra Earl of Queenſberry. 
| Fountainhall, 2oth December 1699, Logie contra Ker, Stair, wy 


Gosford, 


Minor. 


Gosford, 1oth February 1672, Cockburn contra Halyburton. In 
which laſt caſe the Lords avoided determining the queſtion, Whether 
a minor can be reſtored 1 proponed and repelled. A minor re- 
ſtored againſt an act of litiſconteſtation, and reponed to the defence 
quod non tenetur placitare, tho competent and omitted. Dirleton, 
15th December 1666, Hartſhaw contra Hartwoodburn. But 
this defence was repelled, proponed in a concluded cauſe, & mi- 
nor liti ſe obtulerat. Fountainhall, 20th December 1679, Earl An- 
nandale contra Johnſton. ---- The Lords reponed a minor againſt a de- 
creet of circumduction of the term of eight days after it was pronoun- 
ced, upon ſupplication, wherein was proponed an exception, noviter 
veniens ad notitiam. Hope, (Minor) 27th November 1624, Forre- 
ſter contra Sinclair. A decreet of exoneration, obtained by a tutor 
againſt his pupil and curators, was reduced ex capite minorennitatis & 
lefionts, tho' the curators did appear and defend, ſeveral articles having 
been omitted by the tutor out of his charge, and ſeveral anſwers ne- 
glected to be proponed for the minor. Durie, 1ſt December 1638, 
Stewart contra Stewart. ---In a reduction of a decreet in foro, upon this 
head, That the party being minor when the decreet was obtained a- 
gainſt him, his procurator had omitted this material defence, That the 
ground of the claim was a miſſive letter promiſing payment for ano- 
ther man, yet it was not holograph, and neither deſign'd the writer 
nor had witneſſes ; the Lords repelled this reaſon of reduction, and ad- 
| hered to the decreet in foro, and refuſed to repone the minor in this 
caſe. Fountainhall, 22d January _ 5, Oakly contra Tailfer, 
A Minor being leſed in facto, by omitting to produce a contract 
called for in a reduction, whereupon certification followed, the Lords 
reſtored him contra rem judicatam. Fountainhall, 14th January 1697, 
Alexander contra Park and Ord. ---- But a decreet of certification, in an 
improbation pronounced in abſence againſt a minor of ſix years old, 
found irreducible, and that he could not be heard to produce. Hope, 
(Improbation) ult. January 1621, Baillie contra Ld. of Silyertonhill.--- 
A minor and her curator having intented a&10nem tutele againſt her 
tutor, and he having extracted a decreet abjofuztur, ſhe raiſed reducti- 
on thereof upon minority, as being leſed in ſome articles in the compt 
and reckoning,and the term aſſigned for proving being circumduced, the 
minor was again reſtored againſt the circumduction, tho' it was alledged, 
That the circumduction of terms concerns the method and order of 
Proceſſes, againſt which minors ſhould have no privilege. Harcus, 
Minority) November 1683, Lady Balgerno contra Lady Roſs, 
A REPROBATOR not proteſted for at the examining of the wit- 
neſſes, being craved after the cauſe was concluded, but before adviſing 
upon this ſpeciality, that the defender was a minor, and fo ought to be 
reponed againſt the omiſſion. Anſwered, The time of proteſting be- 
ing among the ſolemnities and methods of proceſs, the minor ought 
to have no benefit of reſtitution, eſpecially ſeeing the party has this 
prejudice, that he cannot now adduce new witneſſes before concluſion 
of the cauſe, which he might have done, had the faith of his witneſs 
been called in queſtion by a proteſtation for reprobator debito tempore; 
and the minor has recourſe againſt his tutors and curators who were 
preſent at the examining of the witneſſes, and did not proteſt when 
they heard the initialia. The Lords refuſed to ſuſtain reprobator. 
Home, November 1683, Falconer, Harcus, (Reprobators) 
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ly deponed, and the minor then objecting 


25th February 1684, Newton contra Paip. A minor's procurator 
having raſhly referred a point to the other party's oath, whereas the 
preſumption lay on the minor's fide; and the party having according- 
„that he diſclaimed the de- 
bate made for him, as being plainly leſed thereby, and therefore crav- 
ing to be reponed, as had often been done in the like caſe; the Lords, 
tho' they ſaw that the proceſs was miſmanaged, yet quia juratum erat, 


the refuſed now to repone him. Fountainhall, 7th November 1699, 


Cuby contra Cubies. 

A Mino craving reſtitution againſt a decreet in foro, upon alled- 
ged iniquity in the interlocutors, the Lords refuſed to repone him to a- 
ny defence that was proponed and repelled ; but allowed the decreet 
to be opened as to any objection omitted either in fact or in law. 
Fountainhall, 7th January 1698, Counteſs of Kincardin contra Pur- 
vis. A decreet having been obtained againſt a common debitor dur- 
ing the minority of another creditor, reduction was intented of the 


ſame upon minority and leſion ; and it was pleaded for the creditor-re- 


ducer, That the decreet was iniquous, an obvious objection lying againſt 
the claim upon which it was founded, and that he had an intereſt to 
reduce, in regard that at the time of eſtabliſhing this unjuſt debt, the 
common debitor had not ſufficiency of funds to ſatisfy both. It was 
anſwered, That the very objection now founded on was propon- 


ed by the common debitor himſelf, and repelled, and minors are never 


reſtored againſt proponed and repelled. And %o it had been omitted, 


- minors are only reſtored to their defences which were competent 


and omitted in proceſſes againſt themſelves, where their intereſt is di- 
rect, but not where the proceſs is againſt a third party, tho' ſuch a 
proceſs may occaſionally affect their intereſt, becauſe this would tend 


to make pleas endleſs. The Lords aſſoilz ied from the reaſon of re- 
duction. 14th January 1732, Anderſon contra Geddes, 


A Minor inſiſting upon minority and leſion, muſt firſt make offer 
of what he received in contemplation of the bargain, Colvil, 26th 


alſo reſtored, June 1576, M*William contra Shaw. ---- A minor during his pupil- 


larity having been ſerved heir to his father, but now with concourſe of 
his curators raiſing reduction of that ſervice upon minority and leſion, 

finding his eſtate overburdened ; and his father's creditors conſenting 
to his reſtitution, only contending, that it muſt be mutual, ſo that he 
muſt accompt for the rents of his father's eſtate intrometted with by 
him and his curators ; and he offering to accompt only for what was 


really in rem verſum of himſelf, but not for what his curators had 


ſquandered and imbazled, they being now broken and inſolvent ; the 
Lords found the caſe very ſtrait betwixt the favour of minors on the one 
fide, and of creditors on the other, yet they refuſed to reſtore the mi- 
nor againſt his ſervice, except he accompted to the creditors for the rents, 
— applied to his utility or not. Fountainhall, Forbes, iſt De- 


cember 1708, creditors of Rothemay contra Gordon alias Barclay. 


Tux Lords fou nd, That a bond having been granted by two per- 


dealing in traf. ſons conjunctly and ſeverally, being merchants, and for the price of 


fick or other 
buſineſs, if he 


merchant- ware; the ſame could not be queſtioned on this head, that 


can be reftor- one of them was minor at granting, he having been then, and thereaf- 
ter a trafficking merchant, Dirleton, Stair, Gosford, 2oth 3 — 
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Galbraith contra Leſlie. ---- The defender was aſſoilzied from a redu- 
 ction of a bill granted to him for the price of goods fold by him to a 
minor who was a trading merchant at the time, tho' in fact the minor 
was imployed by a third party to buy the goods for him, who accord- 
ingly received the fame ; and therefore in effect the minor was but a 
cautioner, but this the ſeller knew nothing about. 14th July 1732, 
Grieve contra Tait. ---- A bill being challenged as granted in minority, 
the Lords found it relevant to ſuſtain the bill, That the accepter was 
| bred a merchant, and was trading at the time of the bill in queſtion : 
For drawing and accepting of bills of exchange, is of itſelf a branch of 
trade, the money mult be preſumed advanced in artis ſuæ vel merca- 
turæ exercitio; and if this preſumption be not ſuſtained, a minor mer- 
chant cannot deal otherwiſe than by ready money, which in effect is 
ſaying, That a minor cannot be a merchant. 5th July 1732, Craig 
contra Grant. 3 K | 
A Box p granted by a minor without conſent of his father admini- 
ſtrator, found null, tho' the minor was a notary and a meſſenger, and 
therefore of preſumed ability. Stair, 24th February 1672, Corſer 
contra Deans, ---- In a reduction of a bond upon minority and leſion, 
it being objected, That the minor at granting was a writer, and atten» 14 
dant about the ſeſſion, and therefore ought not to be reſtored; the | T 
Lords found, That this did not exclude him from the benefit of reſti- F 
tution upon minority and lefion, but they ordained the charger to de- 71 
pone, that the articles of the accompt, for the balance of which the | 1 
bond was granted, were at the common rates and not exorbitant. Foun- 1 
tainhall, 11th November 1697, Henderfon contra Lathraſn.— A | _ 4 
bill accepted by a minor without conſent of his father as adminiſtrator | | bi 
in law to him, as the price of merchant goods fold to another, was re- = 1 
duced upon minority and leſion, altho the ſum was ſmall, and the ac- 
cepter was a writer doing buſineſs for others, and had paid a part of tlie 1 
ſum during his minority. Forbes, 17th January 1711, Dundaſs con- 7 
tra Allan. — A minor having ſigned cautioner to a deed without con- 70 
ſent of curators, the Lords ſuſtained the nullity, tho it was offered to ; 
be proved, that at the time of ſigning he was habite and repute major, 
kept ſhop, was married, and had publick trade for ſome time before 
he became cautioner. July 1724, Wat contra Brownlie. ---- A 
bond granted by a minor without conſent of his father adminiſtrator in 
law, was found void and null; tho' at that time he was majorennitat! Fl 
proximus, and had a poſt in the army. 15th January 1731, Cam- j 
bell contra Lord Lovat. ; = 


AN alledgeance that a minor affirmed himſelf to be major at the time Minor af. 
of granting a bond, is a relevant defence againſt him purſuing a reduction 2 him- 
ex capite minoritatis & lefionts. Durie, ult. February 1637, Weemyſs — — 
contra creditors. | | : | 


A Poo young man having ſigned a bond with his father, while in Quadrienni- 
familia, and but eighteen years old, and having revoked within the an- * le. 
ni utiles, the reaſon was not ſuſtained by way of ſuſpenſion, becauſe he | 
had not intented ſummons of reſtitution with thoſe years, nor reduction 
upon the revocation ; and the Lords found, That the reaſon of ſuſpen- 
fion upon the revocation, tho' done intra annos utiles, interrupted not. 


Durie, 16th November 1630, Murray contra Cochran, N. B. Au- 
| 71 CTrhinleck, 
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chinleck, (Minor) obſerves this deciſion as if the contrary had been 
found. A reduction upon minority and leſion was not ſuſtained, 
not being raiſed within the anni utiles, tho' the purſuer had revoked 
within that time. Stair, Gosford, 25th January 1672, Ramſay contra 
Maxwell. ---- A minor of ſeventeen years old having bought a bargain 
of timber in conjunction with his father, and both having granted 
their bond for the price; in a reduction thereof upon minority and le- 
ſion, the Lords aſſoilzied the defender, becauſe that, tho' the minor had 
revoked, yet the reduction was not executed intra annos utiles, be- 
ſides, that he had homologated after majority, by aſſigning the bargain 
over to another. Fountainhall, 28th December 1697, Marquis of 
Montroſe and Buchannan contra Livingſton, --- The Lords ſuſtained a 
minor's revocation intra annos utiles, and ſuſpenſion of a bond granted 
by him as equivalent to a reduction. Harcus, ¶ Minority January 
1685, 8 | . 
Taz Lords found, That the raiſing and executing a reduction intra 
annos utiles by a minor, was ſufficient to interrupt the preſcription, 
tho” the inſtance was periſhed, and the proceſs fallen, not having been 
called within year and day, the purſuer being at liberty to raiſe a new 
reduction, tho' the anni utiles were long elapſed. Falconer, 16th De- 
cember 1681, Home, March 1682, Arburthnot contra M Dowal. 
A PARTY raiſing ſuſpenſion of a decreet againſt him as lawfully 
charged to enter heir to his predeceſſor, as alſo raiſing reduction, the 
reaſon whereof was non-compearance, minority, leſion, &c. which 
he did as ſoon as the decreet came to his knowledge; the Lords, not- 
withſtanding it was not intented intra annos utiles, ſuſtained the libel, 
and reponed him yet to * a lawful renounciation cum ſeſe non 
immiſcuiſſet bonis, neither had any diligence followed on that de- 
creet. Spotiſwood, (Ręſtitutio in integrum) 20th July 1626, Baron 
contra Harvie. The like. Stair, 17th July 1661, relict of Flee- 
ming contra Forreſters. | | 


Recourſe a= THo' the curators may be bound a#tone curatelæ to make up the 
gainf curators minor's loſs, this does not bar the reduction ex capite minorennitatis & 
Qion. laſionis. Durie, 7th March 1637, Vernock contra Hamilton. Durie, 
| 1ſt December 1638, Stewart contra Stewart, Stair, 2d July 1667, 


Lord Blantyre contra Walkinſhaw. | 


|  Tfthisredu- IN a reduction upon minority and leſion of a contract entred into 
_ 1 betwixt the purſuer's tutors and curators and the relict, giving her a 
or only from certain annual duty for her liferent of the coal; the right was reduced, 
decreet? but the lady was aſſoilzied from bygones. Stair, 16th February 1666, 
+ Earl of Winton contra Counteſs of Winton. — A girl fourteen years 
of age at moſt, having ſold her land, without the authority of a judge, 
the diſpoſition was reduced from the beginning, and not from the time 
of litiſconteſtation only, as the defender infiſted ; but here the diſpo- 
ſition was underſtood to be 7p/o jure null. Durie, 25th July 1631, 


* 


Houſton contra Maxwell. | 


Minority in- A MinoR ſucceeding to a minor, who deceaſed during the guad- 
 eerruptsexpiry Denntum utile, has not only all his own minority, but alſo as much 

ene ese of the guadriennium as remained to his predeceſſor to reduce any deeds 
| 3 | | TOES done 


8 8 * 8 *— 


Minor non tenetur, &c. 
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done by his predeceſſor in his minority. Durie, 14th March 1628, 
M Math contra Baron of Brughton. | 

FounD, That the privilege competent by act of parl. to.minors, to 
| redeem compriſings led againſt them at any time within their 25th 
year, was to be extended to compriſings, led not only againſt the mi- 
nor himſelf, but againſt his predeceſſor who was of perfect age. Au- 
chinleck, (Compriſing) 28th January 1630, Pringle contra Riddel.-—- 
A minor ſucceeding to the legal reverſion of an appriſing by a poſterior 
appriſing, has not only the privilege of redemption in the right of his 
predeceſſor if he was minor, but of his own minority, during which 
the legal reverſion runneth not againſt him. Stair, 4th December 
1677, Oliphant contra Hamilton, ---- The legal of an appriſing current 
in January 1652, being by act 1661, prorogated until Whitſunday 
1664, and the appriſer dying during the time the prorogated legal was 
current; the queſtion occured, If the prorogated legal would run a- 
gainſt his heir being a minor? If it did, the appriſing would ſtand as a 
right of property; if not, it would be extinguiſhed by intromiſſion 
within the legal, as it was further prorogated by a long minority. It 
was pled for the adjudger, That the privilege introduced by act 1667, 
wasno more but a faculty of redemption for three years, which being 
ſtricti juris, cannot be extended even in favours of minors; they not 
being mentioned in the act. Anſwered, That a prorogation of the le- 
gal was intended in the moſt proper ſenſe of the word, and a proroga- 
ted legal muſt be of the ſame nature with the original legal prorogated, 
ſo as not to run againſt minors. The Lords found, That the legal of 
appriſings prorogated by the act until Whitſunday 1664, do not run a- 
gainſt minors, 7th December 1736, Ramſay contra Brownlie. 


Tun Lords found, That a minor majorennitati proximns, offering privilegiatus 


himſelf as cautioner to the fiſk, cannot enjoy his privilege to his maje- contraprivilegi- 


ſty's prejudice (the fiſk w_ alſo privileged) upon alledgeance, That 
he was minor curatores habens. Haddington, 21ſt February 1 593, 
Forous contra Gourlay and Stevenſon, 2. 


IP a pupil may be made an inftrumentary witneſs, See Writ. 
BOND granted by a minor proves not its onerous cauſe, See Proof. 
PASSIVE titles incurred by a pupil. See Tutor and Pupil. 


PRESCRIPTION in what caſes it runs againſt minors. See 
Preſcription. | | | 


QU ADRIENNIUM utile if it runs againſta married woman. 
See Husband and Wife. ©; | 


tt, 


Minox Non. TENETUR, ©c. 


perty of lands upon. which infeftment has paſt ; and therefore — che . 


the privilege was not ſuſtained _— neither the defunct's predeceſſor tent, 
| FSI _ 


ERETAGE in the maxim is to be ſtrietly taken of the pro- In what 


Minor non tenetur, &c. 


was infeft, nor the defender his heir. Stair, 41ſt January 1665, Kel- 
Io contra Pringle. Stair, 27th November 1678, Guthrie contra Ld. 
of Guthrie. Falconer, Fountainhall, Home, 2oth November 1683, 
Fleeming contra Carſtairs. But it was ſuſtained where the heir was 
infeft, tho” the predeceſſor was not. Durie, Spotiſwood, ¶ Minor) 
Hope, (Minor) 23d June 1625, Pringle contra Ker. - And it was 
faſtained to an apparent heir where the predeceſſor died infeft ; becauſe 
otherwiſe minors in ward-lands could not enjoy the privilege at all. 
Haddington, 2oth February 1610, Annand contra Ld. Effilmont. 

| Spotiſwood, (Minor) 17th January 1634, Earl Mar contra his vaſſals.— 
And the objection was repelled, That the minor's father's author was ne- 
ver infeft, ſeeing the father died infeft. Stair, 18th January 1667, 
Chapman contra White. An heir who has right to the eſtate by 
diſpoſition from his defunct predeceſſor not entitled to the privilege. 
Gosford, 8th July 1676, Zeaman contra children of Oliphant. © Mait- 
land, 28th June 1551, Lord Angus contra Ker. A minor having 
pled this privilege in bar of a reduction ex capite inbibitionis of a real 
ſecurity granted to his father as creditor, and of which he died in poſ- 
ſeſſion; it was anſwered, That the maxim takes place only in rights 
of property, not in wadſets and redeemable rights. The Lords ſuſtained 
the defence, Fountainhall, 21it November 1694, Davidſon centra 
Auldeorn. og | | ES, 


If compe- A CONTRACT of alienation of lands being mafle, and ſeveral fub- 
tent to a minor altern rights and infeftments granted to others thereupon ; one of the 
whoſe ante acquirers of theſe ſubeltemm rights being dead, and his ſon minor; the 
quential. Lords found, in a reduction of the principal contract, That the minor 

f non tenebatur placitare ſuper hæreditate paterna, altho his right only 

ded upon another orginal, and ſo could fall only in conſequence. 
Durie, 25th November 1624, Hamilton contra Matthiſon.— The 


like. Durie, 23d June 1625, Pringle contra Ker. 


Ifroama- TH Lords found, That not only minor non tenetur placitare faper 
jor 5 in. Hæreditate paterna, when he bruiks pro indiviſo with a major; but 
nedded wich even that the major in that caſe is not obliged to anſwer. Sinclair, 22d 
that of the mi- March 1541, Lindſay contra Cheynes. ---- A purchaſer of land who 
2 had granted a ſubaltern right to a minor's predeceſſor, being attacked 

| in a reduction, was found not to have the privilege of ſtopping proceſs 
until the minor s majority; tho if the reduction ſhould ſucceed, it be- 
hoved to affect the minor's intereſt, Durie, Hope, ¶ Minor) 25th 
November 1624, Hamilton contra Matthiſon. - And in ſach ano- 
ther caſe the minor having granted a ſubaltern right to a major, this 
privilege was refuſed to the major, becauſe the minor could ſuſtain no 
prejudice by the reduction of the major s right, being only obliged in 
warrandice from his own proper fact and deed. Durie, 14th July 
1626, Stewart contra Earl Home. ---- The Lords found this brocard 
ſuffieient to defend the minor's mother; becauſe, he, the ſon, would be 
obliged to warrant her liferent to her. —= wood, (Minor) 17th: Ja- 
nuary 1634, Earl Mar contra his vaſſals. See Durie, 21ſt March 


1628, Balmanno contra Yule, where the defence was repelled ; but 


in that caſe. it does not appear the minor was bound to warrant his mo- 
ther's liferent. A minor fiar being bound to warrant a liferent to a 
Utfferentrix; the Lords, in a reduction of the liferentrix's right, oy 


_ Minor non tenetur, &c. 
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the alledgeance of minor non tenetur placitare ; becauſe the privilege is : 
purely perſonal, and when the minor is directly purſued himſelf, and 
not when he becomes liable only in conſequence ; you their Lordſhips 


declared, That this ſhould be without prejudice of the minor's right as 
accords, Newbyth, Gilmour, 8th, Stair, 15th July 1665, Borth- 
wick contra Skeen. LR | 


A Minor has no privilege to defend him from producing his 
writs in an exhibition, which concludes no challenge of his right to 
his predeceſſor's eſtate, being calculated only to force production. Col- 
vil, July 1582, Fleming contra Lord Fleming. Fountainhall, 


Defends not : 


againſt produ- 
ctio 8 


1ſt February 1710, Crawford contra Crawford. Nor is the brocard 


relevant againſt production in a reduction, becauſe all defences are re- 
ſerved when the purſuer comes to inſiſt in his reaſons of reduction. 
Spotiſwood, (Reduction) 12th March 1628, Balmanno contra Yule. 
And the fame holds in a reduction and improbation. Gosford, 
8th January 1670, Wilkie contra Anderſon. Stair, 27th November 
1678, Guthrie contra Ld. Guthrie. ---In all events, where the minor 


himſelf is not infeft, he muſt produce the predeceſſors infeftment to 


evidence that it is Heræditas paterna, without which he cannot have the 


benefit of the exception. Stair, Newbyth, 31ſt January 1665, Kel- 


lie contra Home. 


In the proving the tenor of a charter againſt a minor, the Lords Noragaiaft 
had no reſpect to the brocard, minor non tenetur placitare ſuper be- à proving of 


ræditate paterna, altho' the action ſeem'd to be like to a reduction; 
becauſe, if the purſuer prevailed, the charter would ſtand good againſt 


the tenor. 


the defender, and ſo would take his heretage from him; but the Lords 
ſo found, in regard that this action only put the purſuer in the ſame 


caſe he was in before the charter was loſt. Spotiſwood, (Proving the 


tenor) Durie, Hope, (Minor) 15th February 1628, Maſter of Jed- 


burgh contra Earl of Home, 


THE brocard was found not to take place, where a minor was on- 
ly purſued to append the ſeal to a charter already fign'd by his pre- 
deceſſor, and to grant a precept thereupon, Colvil, May 1582, 
Ld. Ormiſton contra Ld. Calder.---- The Lords found the brocard 
took no place, where the minor's father had obliged himſelf by con- 
tract to infeft the purſuer. Spotiſwood, (Minor) July 1583, 

Hamilton contra Ld. Cambuſkeith. A man having ſold lands, this 
brocard was not found to ſave his heir a minor from being liable for 
warrandice upon eviction, Falconer, 2oth February 1683, Bonnar 
contra 5 Or in any other proceſs for making good the purchaſer's 
right. Fountainhall, 27th June, Forbes 25th July 1710, MKenzie 
contra McKenzie. ; ER | £7 

Tr1s brocard was found not to take place in a reduction upon the 
dole or fraud of the minor's predeceſſor. Sinclair, iſt March 1 546, 
Queen's Advocate contra Weemyſs. Sinclair, 12th February 1548, 
Lady Seton contra Cockburn. Colvil, July 1581, Scot contra 


No privilege 
where the pro- 
ceſs is found - 
ed upon the 


predeceſſor s 
deed. 


Kincaid. Haddington, 7th January 1593, Ld. Drumquhaſil contra 


Cuningham. Haddington, March 1610, Lord Sanquhar con- 
tra Ld. — Forbes, 27th December 1711, Crawford contra 
Crawford. Minor tenetur placitare, being called for annulling a 
1 5 HE Xo mp 7 K — diſpoſition 
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Minor non tenetur, &c. 


diſpoſition made to his predeceſſor after inhibition, quia predeceſſor erat 

in dolo. Haddington, 5th February 1607, Lord Elphinſton contra 
Lord Salton. ---- In a reduction upon the act of parliament 1621, againſt 
a minor, of a right granted to his father, it was alledged for the defen- 
der, That minor non tenetur placitare. Anſwered, It was dolus pa- 
ternus & fraus, to take a diſpoſition without an onerous cauſe p con- 
trractum debitum. The Lords ſuſtained the minor's defence, and re- 
fuſed to make him find caution; which they thought to be difficult for 
a minor who had his lands queſtioned ; but allowed the purſuer to 
lead a probation by witneſſes to ly in retentis, which he might uſe in the 
diſcuſſing of the reduction. Harcus, ( Minority) 4th February 168 5, 
Gordon of Fechill contra Farquhar. ---- In recognitions the exception 
guod minor non tenetur placitare, &c. was found not receivable ; be- 
cauſe that exception is only competent contra breve de recto, ſuch as 
reductions, whereby the minor's ground-right is quarrelled : But in 
recognitions his right is acknowledged, and the penalty of his failzie is 
only purſued for. Haddington, 22d February 1609, Hepburn contra 
Rule. Stair, Fountainhall, 28th January 1681, Dun contra Scot. --- 
A ſuperior purſuing reduction of a feu-charter o non ſolutum canonem, 
the defence was repelled. Haddington, 25th June 1613, Ld. Madertie 
contra his vaſſal. ---- In a reduction of a feu upon the clauſe irritant, 
the Lords found, That a minor tenetur placitare, becauſe he was con- 
veen'd for his father's fault ex mora conventional: ; but they inclined 
to the contrary, where the nora was ex lege. Hope, (Minor) 19th 
November 1624, Lord Inchaffrey contra Mitchell. Yet afterwards 
the defence was repelled, tho' the purſuit was only upon the act, and 
no conventional irritancy. Durie, Auchinleck, (Heir) 2oth Febru- 

ary 1633, Lenox contra M Moran. 135 


Bars not a= PFounD, That minor tenetur placitare ſuper beræditate paterna, in 
Qions tlie actions that coneern redemption of lands from minors. Haddington, 
to from the February 1 593, Forous contra Gourlay and Stevenſon.— 
2 of bis This privilege was not found competent to exclude a wife's revocation 
; of a donation granted to her huſband, and falling by his death to his 
heir a minor. Stair, Fountainhall, 1 5th February 1678, Gordon con- 


tra Maxwell. | 


No privilege THE brocard was found to fail in a caſe where litiſconteſtation was 
where ation made with the minor's predeceſſor. Balfour, (Minor) gth, Colvil, 
ced againſtthe 16th November 1 574, abbot of Dunfermline contra heirs of Crichton. 
defunct. —— The Lords found, That minor tenetur placitare, if the heretage 
| was queſtioned by a purſuit intented againſt his predeceſſor. Gosford, 
8th July 1676, Zeaman contra relict and children of Oliphant. 


Where the THE laird of Aberlady having got a right to the patronage of a 
fe yew {ve church, which was anciently a patrimonial church of the biſhoprick 
of Dunkeld, and reſigned in the king's hand in the 1595, in favours of 
Aberlady's. authors, and contained in his ſeveral rights and infeftments 

from the king; the now biſhop of the dioceſe raiſed reduction of the 

faid right of patronage, as being a dilapidation of the patrimony of 

his church. Alledged for the defender, That he is minor, and there- 

fore non tenetur placitare, Anſwered, Minors are only privileged 

from anſwering in reductions of rights of lands and property. K. Wil- 


uam 


Mortification. 
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liam's ſtatutes, cap. 39. Regiam mafeſt. lib. 3. cap. 32. u. 17. and the 
ſubject of the preſent reduction is but a patronage, which is an incon- 
ſiderable right, and nothing profitable. 2do, The defender firſt pro- 
voked to judgment, by raiſing proceſs for declaring, that the purſuer 
ought to collate the perſon whom the defender had preſented to be 
miniſter. The Lords found, That the defender tenetur placitare in this 
caſe, in reſpe& he was the firſt provoker ; and that altho' the title of 


his declarator was only founded on his laſt infeftment from the king, 


he ought to defend the firſt right proceeding from the biſhop, ſeeing 
all poſterior rights were but conſequential thereof. Harcus, (Mino- 
rity) December 1682, biſhop of Dunkeld contra Ld. of Aber- 
lady and his tutors. | | 


Tus brocard was found not to hold in caſe of a churchman pur- Privilegia- 


: 991 leotaty 911e0 7 57. * tus contra pri- 
ſuer, quia privilegiatus contra privilegiatum ſus non utitur privilegio, vilegiats 42 


Colvil, March 1580, abbot of Newbottle contra tenants. Sin- 
clair, 13th May 1 547, biſhop of Murray contra Learmont. Balfour, 
( Minor) 13th May 1546, biſhop of Murray contra provoſt of St. 
Andrews. A major purſuing reducton of alienations made by him 
during his minority to his hurt, the Lords found, That the proceſs 
- ought not to be delayed by a defender minor his alledging, quod non 
tenetur placitare ſuper hereaitate paterna, becauſe hoc caſu privile= 
giatus contra privilegiatum, preſertim de damno vitando, certantem, 
nom utitur ſuo privilegio. Haddington, 17th January 1619, Ld. Ro- 
ſyth conta — One minor having obtained decreet of re- 
moving againſt another, and thereby entered into poſſeſſion, the defence, 
minor non tenetur placitare, was found not ſufficient to defend him 
from reduction of the decreet, and reſtoring the poſſeſſion, becauſe this 
reduction was in defence of the minor who was firſt in poſſeſſion his 


right, and his own and his father's poſſeſſion; and therefore the other 


minors ought either to reſtore poſſeſſion, or diſpute his right. Stair, 
18th June 1680, Lyel contra Dons. 5 | 


WHERE the minor's father was infeft upon a charter from the ; & — | 
red odu 

in parliament, the Lords refuſed to ſuſtain the brocard, becauſe they Jaftitie, purſe 
thought it hard that a man ſhould be forfeited wrongouſly, and yet not u for reco- 


very of his e- 


king of forfeited lands, againſt which forfeiture the party was reftored 


come by his own through the minority of the contradictor. Spotil= ſtate. 


wood, (Minor) 1546, Hamilton contra Ld. Gaſton. Sinclair, 11th 
December 1 545, Paton contra Ld. Gaſton, 


MORTIFICATION. 
MORTIFICATION being i rs: 
A — the Lade 2 That ——— ir bes — — 


a linen manufactory, was an inverſion of the mortification; and found 


alſo, That it was a lawful management, and good act of adminiſtra- 
tion, to ſet the ſaid mortification in tack, and therefore ſuſtained the 
ſaid tack. Fountainhall, 22d November 1698, town of Edinburgh 


LES | | MOVE- 


contra Binning and others, 
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| ; HE Lords preferred a prior diſpoſition, with only ſymbolical 

1 p 7 ca 
9 poſſeſſion, 1 a poſterior, oe gn" natural poſſellon. Home, 
February 1682, Gray contra Cowie.---A diſpoſition of ſheep 

and other moveable goods, granted for relief of cautionry, with ſym- 

bolical poſſeſſion, was found not ſufficient to bar a poſterior ſale of the 

fame goods with actual delivery. 'Tho' ſome of the Lords demurred 

if this was not a good conſtitution of an hypotheck, ſeeing retention 
of poſſeſſion is an argument of ſimulation, where the conveyance is 
/ abſolute, not where it is only in ſecurity ; but the Lords generally a- 

greed, that conventional hypothecks upon moveables, as deſtructive to 
commerce, ought not to be indulged. Fountainhall, 22d January 

I695, Ker contra Eliot. ---- Diſpoſition of moveables to a creditor for 

ſecurity, with ſymbolical poſſeſſion, found not to bar another creditor 
who poinded the goods ſome years thereafter in the common debitor's 
poſſeſſion, becauſe the property was not transferred by the ſymbolical 

poſſeſſion. Dalrymple, Forbes MS. 17th June 1714, Carle contra 

Halyburton. | : 


made bre- IN the vendition of a ſhip there was found no neceſſity of tradition, 
vis marus. the buyer being already in — as a part owner. Stair, 16th June 
| 1681, Cathcart contra Holland. . | : | 


Delivery tio A DECLARATION of a weigh-houſe clerk, bearing, That one 
the mandatar had weighed over to another's wife a parcel of tobacco, weighing ſo 
James name, much, and marked with the initial letters of the huſband's name, was 

found to tranſmit the property to him. Forbes, 27th July 1710, Main 
contra Maxwell and partners. : EET 


 Reivindica- A DEcREET, whereupon goods had been poinded, rouped and 


4%. - Iawfully ſold, being reduced, the buyers were found obliged, tho' bona 
' fide purchaſers, either to reſtore the goods or their prices, becauſe all 
that had followed on the decreet behoved to fall of conſequence. Col- 
vil, May 1583, Beveridge contra inhabitants of Coupar. --- Found, 
That jewels and other ſuch valuable moveables being diſpoſed of by a 
truſtee, tho' they paſs through mille manus, the haver is liable in re- 
ſtitution to the proprietary. Gilmour, January 1666, Ramfay 
contra Wilſon. Fountainhall, 3d January 1710, Pringles contra Ir- 
vine. ---- A reli& having at her own hand impignorated the defunct's 
moveables, and amongſt the reſt his heirſhip moveables, the heir was 
found to have a action againſt the poſſeſſor. Stair, 24th Febru- 
ary 1672, Semple contra Givan. ---- The like. Stair, 28th January 
1679, Hog contra Hamilton. ---- Ret vindicatio ſuſtained againſt one 
who bona fide bought a horſe from a perſon to whom the proprietar 
lent him. Stair, 18th November 1680, Forſyth contra Kilpatrick. 
The like, tho' bought in a publick mercat. Auchinleck, (Buying 
and ſelling) 2d July 1629, Biſhop of Caithneſs contra fleſhers of Edin- 
burgh. ----- And the only ſecurity the purchaſer can have, is to take 
borgh and hamehald from the ſeller according to the old laws of the 
realm. Durie, 19th March 1639, Ferguſon contra Forreſt.— m_ 
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of horſes being purſued by way of ſpuilzie againſt the lord of the clan, 
it was alledged for the defender, That the horſes were bought in pu- 
blick mercat, with borgh and hamehald, which muſt afloilzie from 
reſtitution as well as ſpuilzie; which the Lords found relevant. Harcus, 
(Spuilxie) July 1687, Gordon contra Menzies. | 
A Pax TY who bought goods bona fide a non domino, and again 
ſold the fame, being purſued rei vindicatione, for the goods or value, 
the Lords found the libel not relevant, unleſs the purſuer could alledge 
that the defender was in poſſeſſion the time of the citation, aut dolo 
deſiit poſſidere, or that he was lucratus, by getting a greater price than 
he paid. Dalrymple, 15th June 1704, Scot contra Low. £ 


Tux Lords found, in the caſe of a right of moveables granted by Conſenſual 
a huſband to his wife, with the burden of his debts, and a proviſion, dra 3 
That they ſhould be affected with the ſame ; that the property of the act elldibant.” 
goods was ſettled in the perſon of the wife, ſo that ſhe might diſpoſe | 
of the ſame ; and that theſe who acquired right thereto were not con- 
cerned to enquire, whether the price was applied for payment of the 

the creditors. Dirleton, Stair, 17th December 1675, Thomſon con- 

tra Eleis. ---- 'The Lords found, That a jewel, or other precious 

moveables left to a family, on condition that it ſhall not be alienated, 

cannot be diſpoſed of gratuitoufly. Falconer,” 27th February 1683, 


Earl Leven contra Montgomery. 


IN moveables, poſſeſſion preſumes property. See Preſumption. | 
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DELIVERY to a mandatar in the mandatar's own name. See | | | 


Surrogatum. | 
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MuLTIPLE-POINPDINCG. 
JN a ſuſpenſion of double poinding, the Lords found, That the ſuſ- 


nder could not paſs therefrom in prejudice of any of the patties 
called ; and altho' he would do it, yet that the parties might crave their 
rights to be diſcuſſed, which the Lords did grant. Spotiſwood, (S, 
penſion) 12th December 1632, Brown contra Lothian. ---- The like. 
Durie, 14th January 1630, Bruce contra Wardlaw, 5 | 
By act 3, parl. 1584, the preferable creditor who neglects to ap- 

r in a multiple-poinding, when lawfully cited, and allows a decreet; 

of preference to go out in favours of others, ſhall, in a reduction, have 
no claim for rents and profits intrometted with medio tempore by the 

other party, but only for the ſors; at the ſame time, if any rents or an- 
nualrents remain in medio unuplifted, theſe will belong to the prefe- 
rable creditor, bringing his reduction as ſaid is. Stair, 27th F ebruary 
1678, Campbell contra Bain, ---- By occaſion of a double poinding, 
the Lords took this order, That where any of the porn are not in the 
country, and are not cited 2 ſixty days, they will ſuſtain the proceſs, 
and diſcuſs the rights of the parties compearing, with this proviſion, 

That the party preferred ſhall be _— and, if need be, find caution 

N 7 | , to 
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to refund what he ſhall recover to the party out of the country, if it 
ſhalt be found that he has better right. Durie, 2d July 1624, Watſon 
contra Lord Kinclaven. ---- A creditor preferred in a multiple-poinding, 
getting payment, was decerned to repete to a preferable creditor, who 

was not called nor compearing in the multiple-poinding. Stair, 29th 
November 1679, Bayn contra MeMillan, | 


% 
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| Retention A HUSBAND being obliged to eik a ſum to the tocher, and 
3 employ both to his wife in liferent, and to the children in fee, 
form. * was found to have no right after her deceaſe to charge for the tocher, 
_ _ unleſs he eik thereto his part, and once employ the whole to the chil- 
dren. Gosford, 2d July 1673, Jeffray contra Colliſon. All facto- 
ries of their nature are revocable at the pleaſure of the conſtituent, tho? 
containing a term of endurance. And tho? the factor had advanced 
confiderable ſums of money upon conſideration of the factory, it was 
found revocable, the factor being always refounded of what he pro- 
fitably expended upon conſideration thereof, before he ſhould quit the 
poſſeſſion. Stair, zoth June 1666, Chalmers contra Baſſily.— A 
factor is not obliged to yield poſſeſſion to his conſtituent, or give up 
any ſubject in his hand, until he get payment of falary and deburſe- 
ments. And this upon a ſtronger footing than compenſation or reten- 
tion: It is founded in ſtrict law, as being implied in the mutual con- 
tract betwixt them; and in call caſes the adio contraria muſt meet 
the actio direfa. As a conſequence of this, if a factor ſell his con- 
ſtituent's effects, and take the price payable to himſelf, he will be 
preferable in a competition to his conſtituent, ſo long as he has any 
thing to claim by the actio contraria: And for the ſame reaſon, he 
muſt be preferable to the conſtituent's creditors arreſting the price in 
the purchaſer's hand. This laſt point was found, 14th February 
1735, Captain Stephens contra creditors of the Vork- building com- 
- pany. ---- One having diſponed his eſtate, and taken a backbond of 
fa in a purſuit at the inſtance of an adjudger of the backbond a- 
gainſt the truſtee to denude, the truſtee was allowed to detain until he 
ſhould be ſatisfied of all ſums of money advanced by him for the 
truſter's behoof ; which ſums were preſumed to be advanced in view 
of the ſecurity he had by the truſt-right. Stair, 18th February 1662, 
Earl Bedford contra Lord Balmerinoch. ---- A purchaſer of a land-e- 
ſtate having taken the diſpoſition in name of a truſtee, who granted 
backbond, declaring the truſt, and obliging himſelf to denude ; and the 
truſtee having thereafter advanced ſeveral ſums to the purchaſer, brought 
at laſt a declarator againſt the purchaſer's creditors, concluding, that 
he was not bound to denude until he ſhould be ſatisfied of his debts. 
IJ The creditors anſwered, Whatever might be faid, were they inſiſting 
| upon the backbond to oblige him to denude, the purſuer, in the pre- 
E fent fituation of affairs, had no hold of the eſtate to force payment ; 
| the creditors had the poſſeſſion derived to them from their debitor : 
| And for a title, they wanted none from the purſuer; a ſimple decla- 
| | : | Io | Tator 


Mutual Contract. 
rator of truſt, which the truſtee could not oppoſe, was as good to 
them as a conveyance from the truſtee. The Lords aſſoilzied from 
the declarator. 16th July 1731, Dalziel of Bins contra creditors of 
Falcone. ---- An infeftment falling as being upon a contract of mar- 
riage, which was diſſolved within year and day, was ſuſtained, as be- 
ing in recompence of the tocher, until the tocher ſhould be repaid. 
Stair, 2oth July 1664, Petrie contra Paul. 


— 


PRocess was not ſuſtained for payment of a bond, bearing to be What if per- 
for the price of land, until the ſeller ſhould ratify the bargain at his —_—— we] 
majority, he being then minor, in reſpe& by a ſeparate backbond he ods. 8 
was bound to grant this ratification. Durie, 14th November 1628, 
Cuming contra Cuming. ---- The reciprocal obligements in a mutual 
contract having different terms of performance, the performance of the 
one was not found ſuſpended until performance of the other. Stair, 28th 
November 1676, Carmichael contra Dempſter. ---- By contract of 

marriage the wife's father is obliged to pay a certain ſum in name of 
tocher, and the huſband and his heirs to pay a yearly annuity to the 
wife after his death ; the tocher being arreſted by a creditor of the 
huſband's, the Lords obliged to make forthcoming, tho' it was a mu- 
tual contract, becauſe the huſband's part was fulfilled by granting a 
perſonal ſecurity for the wife's liferent, and he was not bound to make 
payment until the term ſhould come. Stair, 8th February 1670, 

Cathcart contra M Corquodail. | 


-» 


| FA1LURE of performance in a mutual contract implies no irritancy, Trritaney not 
nor is any ground for yoiding the contract, but only for damages; and Elin to ny 
therefore the mora is ſtill purgeable. 26th July 1729, Drummond form at the 


contra creditors of Daes. day. 


| Wurxs the one party becomes incapable to perform, the other One party 
may have it declared, that he ought to be free of the bargain, that it Egle us un- 
may not ſtand for ever in ſuſpence. Stair, 13th July 1670, Raith 3 
contra Wolmet. ---- In mutual contracts, if either party be unable to has ——— 
perform, the other has a double remedy, either a proceſs for damage — 
and intereſt, or, if he pleaſes, a declarator, concluding, That the con- 
tract ſhould be found void, in reſpect of nonperformance, and each 
party reſtored to his own place. Stair, 20th July 1675, Maitland- 
contra Ld. of Gight.---But a purchaſer having demanded performance 
by an inſtrument after the term was come in the contract, this was 
not found to void the bargain, he not having infiſted in a proceſs of 
declarator ; but performance thereafter without detriment was ſuſtain- 
ed. Stair, 11th February 1676, Turnbull contre Rutherford. 


A Man who in his contract of marriage had become bound to ſe- If this holas 
cure a ſum for his wife's liferent, becoming bankrupt, his creditors in- in coverats | 
fiſted in an action againſt the wife's father, for payment of the tocher 
ſtipulated to be paid to the huſband in the ſame contract; the defence 
was, That the jointure and tocher being mutual cauſes of one another, 
the defender was not bound to pay the tocher, until the huſband ſhould 
ſecure his wife in a jointure : And further inſiſted, That ſeeing the 
huſband was now bankrupt and incapable to perform, he, the defend- 
er ſhould be declared free of his — as if the contract had 
| „ > not 
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not been entred into, fo as to liberate him from payment, even tho” 


his daughter ſhould die before her huſband. It was anſwered for the 
creditors, Whatever may be the caſe of ordinary contracts, where each 


party may be reſtored to his original ſituation, contracts of marriage, 
which do not admit of this where marriage follows, cannot be voided 


.by nonperformance of any article ſtipulated. The Lords found the 
defence, That the mutual cauſe of the portion was not performed, rele- 


vant to aſſoilzie the defender hoc ftatu. 4th July 1732, creditors of 
Watſon contra Cameron. Here they avoided determining, whether 


the contract would be declared diſſolved by the huſband's bankruptcy 
and inability to perform, becauſe the defender had pled the ſame occa- 
fionly only, and had brought no declarator for annulling the contract; 
and therefore this deciſion goes no further than the Lords have al- 
ways been in uſe to go in the like caſes, That the huſband or his cre- 
ditors cannot infiſt for payment of the tocher until they eſtabliſh the 
wife in a liferent, in terms of the contract, which keeps matters in 
ſuſpenſe, and has this effect, that if the wife predeceaſe, the obliga- 
tion to pay the tocher comes to be purified ; and tho' ſhe outlive the 
huſband, ſhe has no better ſecurity for payment of her jointure than 


retention of her tocher, which ſeems unequal, turning all chances a- 


gainſt her, and none againſt the creditors. Harcus, (Contratts of mar- 
riage) December 1682, Bowtlie contra Ogilvie. Harcus, (Contracts 
of Marriage) March 1685, Lawrie contra Lawſons. Forbes MS. 
2d February 1714, Pagan contra Dalziel. Fountainhall, 23d Decem- 
ber 1703, heirs and creditors of Chalmers contra Hutchiſon, ---- In 


which laſt caſe it was alſo found, That the non-implement of provi- 


ſions to children or heirs of a marriage, will not furniſh a defence a- 
gainſt payment of the tocher to the huſband's creditors, if the wife be 
once ſecured in her liferent. Which laſt was again found. Dalrymple 
3 iſt January 1717, Cuming contra Duncan. In the above <7 no 
more was ſought by the wife or her friends, but retention of the tocher, 


until ſhe ſhould be ſecured in a liferent; no reduction of the contract 


was brought; and therefore theſe deciſions prove neither way. Upon 


the ſame plan, the huſband's creditors after his deceaſe inſiſting againſt 
his relict for payment of the tocher, the Lords found, That ſhe might 


retain the ſame for ſecurity of her liferent proviſion. In this caſe, tho 
the liferent proviſion was purified by the huſband's death, the relict 
did not plead the point ſo high as to inſiſt for voidance of the contract; 


ſhe only infiſted to have retention for ſecurity of her liferent, which 


the huſband had failed to ſecure to her. July 1732, creditors of 
Hope contra his relict. From what is above laid down, there can 
be no doubt, if the huſband's creditors will find caution for the wife's 
liferent, the tocher muſt be made forthcoming to them. Falconer, 
11th January 1682, Telfer's creditors contra Campbell. Fountain- 
hall, 11th June 1712, Robertſon contra Robertſon. Durie, 28th 
June 1637, Galbraith contra Lennox, ---- In a caſe of this nature, 
where the wife had deverted upon alledged maltreatment, and where 
her father raiſed a reduction of the contract upon fraud and circum- 
vention, the huſband having had no funds to anſwer his engagements ; 


the Lords found the portion ſubject to the wife's aliment for bygones, 


and likewiſe found it ſubje& in time coming during the ſeparation, in 
caſe, upon adviſing the. probation of maltreatment, it were found 


that the ſeparation was lawful and juſt ; but did not determine * 
— Wh ther 


— — 
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ther it ſhould be ſubject to her aliment if the maltreatments ſhould 
not be proved, and that the huſband required her to adhere. Dal- 
rymple, 3 1ſt January 1717, Cuming contra Duncan. 


n * 
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A PaRTy having raiſed reduction of a decreet-arbitral upon the If che one 
head of iniquity, it was found, That he could not afterwards take the f Fa wars | 
benefit of it in a proceſs at the other party's inſtance againſt him, and ther free? 
that the other party was at liberty to paſs from the decreet-arbitral in 
his turn. Stair, 21ſt December 1680, Anderſon contra Bruce. --—< 
A huſband, during the marriage, having granted a Iferent proviſion 

to his wife of 8000 merks yearly, bearing the onerous cauſe, That 
ſhe of that datè had diſponed her eſtate to their fon ; and a diſpo- 
ſition having accordingly been ſigned by the lady with conſent of her 
huſband, diſpenſing with the not delivery, in caſe the fame ſhould be 
found in the hands of either of them at their deceaſe: But ſhe having 4 
cancelled the ſame, and after her huſband's deceaſe having altered her | 1 
mind, by inſiſting for payment of the bond, the Lords found, That 
the bond was voided: For ſhe having done a deed inconſiſtent with 
the contract, the defender, who had no action to oblige her to imple- 
ment, muſt have the privilege to repudiate in his turn. Forbes, 19th 
July 1711, Nicolſon contra Sir John Schaw of Greenock. Compare 
13th July 1733, Shearer contra Somervel, under Fraud. | 


Ix, in conſequence of a mutual obligement, one diſpone with a pro- If che one 
curatory and precept, proceſs is competent to ſtop infeftment and draw Party has im- 
back the diſpoſition, when the other party becomes inſolvent, without — remedy 
power to implement the mutual cauſe, Home, December 1721, has he againſt 
Selkrig contra Selkrig. „ 
Ex: by. form ? | 
A PARTY. having granted bond to another, wherein he binds him- Contract 
ſelf to ſet a tack of a mill to him, provided he ſhould pay the granter when unders 
a certain ſum at a certain term; the Lords, at the inſtance of the ghen condi. 
granter, reduced the bond for not performance of the condition; and tional. 
this notwithſtanding there was no clauſe irritant in the bond, and that | 
the party within ten days after the term made offer of the money. 
Hope, (Clauſe irritant} July 1609, Earl Morton*ontra Dou- 
glas. —- By a contract of victual, the buyer was bound to pay ten 
merks for ilk boll of 6000 that ſhould be delivered by the ſeller to 
James Riddel, the ſeller always obtaining James Riddel's receipt 
thereupon ; which delivery and receipt were to be betwixt and a cer- 
tain day, and the receipt to be delivered to the purchaſer before pay- 
ment. This contract was found to be conditional, and the purchaſer 
was aſſoilzied, receipts not having been taken in terms of the bargain, 
nor the delivery made at the day agreed upon: For it was argued, 
That the term in this contract was not a term of performance, at which 
the ſeller became bound to deliver, becauſe here the ſeller was not 
bound at all. It was therefore a conditional term, as if it had been 
ſaid, That for every boll of victual the ſeller delivers within ſuch a 
time, the other party ſhall be bound to pay him ten merks. Stair, 
18th July 1667, executors of the Earl of Dirleton contra Duke Ha- 
milton. - A relict renouncing a part of her liferent for the mainte- 
nance of the family, by contract with the friends, who became obli- 
ged to undertake to ſatisfy creditors for the ſtanding of the family, and 
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| yet they diſpoſing of the eſtate, or ſuffering creditors to evict it; the 
Lords found the renounciation null, and that ſhe had ſtill right to the 
whole, even as to theſe friends who paid their parts; the whole debt 
not being paid, nor the family preſerved, which was the only end of 
her renouncing. Gosford, 23d December 1675, creditors of Mouſwal 


contra Lady Mouſwal. 


Preſſations A DoNATAR of baſtardy purſuing for the price of lands fold by 
= murual00- the defunct, was found obliged to implement the mutual cauſe. Stair, 
gainſt Ge 20th June 1671, Alexander contra Lord Salton. A donatar of e- 
nies. ſcheat was not found to have right to crave implement of a contract, 
without performing the mutual cauſe. Stair, 13th December 1672, 

Lord Lyon contra feuars of Balveny. -A ſimilar caſe, 7th February 
1673, Dick contra Murdoch. A huſband having received part of 
the tocher from the wife's father, at whoſe inſtance execution was to 
aſs; and in the receipt obliging himſelf not to crave the balance till 
e ſhould implement the contract on his part : In a proceſs at the in- 
ſtance of one to whom the huſband had aſſigned the ſaid balance, 
the Lords found, That he could not inſiſt for the remainder of the 
tocher, tho' he was a ſingular ſucceſſor, until the contract of marriage 
. was fulfilled on the huſband's part. Home, January 168 5, 
Lawrie and Robertſon contra Lawſon, ---- Ina proceſs of adjudication 
at the inſtance of an aſſigney for part of his cedent's wife's tocher, 
the cedent not having performed his part of the contract of marriage ; 
the Lords, nevertheleſs, allowed the adjudication to proceed, but with 
the burden of the obligement in the ſaid contract in favours of the 
wife. Home, February 1686, Shearer contra Cargill. Found, 
That an aſſigney to a tocher by the huſband had right thereto ; but 
with the burden of the conditions contained in the huſband's contract 
of marriage, and that it behoved him to find caution to take it in theſe 
terms. Fountainhall, November 1687, Forbes contra Schaw. 
Spotiſwood, (Contract matrimonial) 17th July 1627, Logan contra 
Hamilton. Proceſs was not ſuſtained at the inſtance of an aſſigney 
to a bond for the price of land, until he obtained from his cedent, 
who was then minor, a ratification of his alienation after his majority, 
which the cedent was obliged to grant, by a ſeparate backbond of the 
fame date; but the buyer was obliged to pay annualrent to the aſ- 
ſigney yearly till the ſum ſhould be paid. Durie, 14th November 
1628, Cuming contra Cuming. 5 | 


Joc ha.  FounD, That a wadſetter having been once in poſſeſſion, could not 
voluntary Invert it, by deſigning himſelf in the diſcharges as factor for another 
deed, cannot Who was an appriſer, for tho' that other was preferable, yet the wad- 
2 — ſetter ought not voluntarily to have ceded poſſeſſion, but only when le- 
judice of che gally turned out of it. Fountainhall, 24th March 168 5, Glendin- 
grancr. ning and Maxwell contra Glendinning and Corſan. A tackſman 
having deduced a compriſing againſt the lands which he had in tack, 

was not allowed to attribute his poſſeſſion after the tack was expired to 

the compriſing, in competition with a prior compriſer, who was inſiſt- 

ing in a removing, quia nemo poteſt mutare cauſam ſue poſſeſſionis. 

Durie, 25th March 1628, Blackburn contra Gibſon. Durie, 3oth 


January 1629, inter eoſdem. 
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Ax appriſer having entred into poſſeſſion of lands, it was found, | The fame | 
That he could not thereafter invert his poſſeſſion, and aſcribe it to any gard to legal 
other title: Whether the right was in his perſon antecedent to the appri- diſponees 
ſing. Forbes, 4th January 1712, Murray contra Murray : Or 
if it was purchaſed by him during his poſſeſſion upon the appri- 
ſing. Spotiſwood, (Dominion) 15th January 1624, Earl Annandale 
contra Scot. Home, March 1683, Grant contra Grant. —— A 
man may defend upon any right he has in his perſon, and this will not 
be aſcribing his poſſeſſion to one right more than another: But if he 
purſue upon one particular title, as on a gift of eſcheat, a right of life- 
rent, Cc, he cannot afterwards vary, and aſcribe his poſſeſſion to an- 
other title, and pretend he bruiked by an appriſing, becauſe he 
hath made his election. Fountainhall, 7th December 1686, Dickſon 

contra M<Culloch, "Ms 


Taz Lords found, That if a perſon who has heretable right to Poſſeſſion 
lands, ſhall thereafter take a tack thereof; he may be decerned to re- mult bah gene. 
move from the ſame (notwithſtanding his heretable right) at the 1h mination of 
of the tack, without prejudice of his heretable right in judicio petitorio. the right. 
Colvil, November 1583, Cunningham contra Cuik.— The like. 
Haddington, lt. November 1592, Leſlie contra tenants of Newabby. 

In a declarator of redemption of lands, the Lords found, That the 
concluſion of the libel, craving the defender to be decerned to renounce 
all right and title which he had to the lands any manner of way, ought 
not to be ſuſtained ; and that no ſentence could follow, but to decern 
the defender to renounce all right which he had to theſe lands derived 
from the purſuer, and no further. Durie, 22d February 163 1, Murray 
contra Lord Yeſter. ---- Yet ſuch a declarator was ſuſtained, only the 
Lords allowed the defender to condeſcend upon any ſeparate right he had 
to the lands, which they declared ſhould be reſerved to him as accords. 
Stair, 2d February 1676, Duke Lauderdale contra Lord Veſter. 
An appriſer having ſet a tack of the appriſed lands, the tackſman led a 
ſecond appriſing within year and day ; and in a removing defending 
himſelf upon his apprifing, it was objected, That he could not invert 
his maſter's poſſeſſion. The defender anſwered, That he took not aſ- 
ſignation to any new debt, the appriſing being led upon an old debt due 
to his father. The defence was ſuſtained. Stair, 15th June 1666, 
Taylor contra Kniter.— The wadſetter upon redemption is bound to 
reſtore the poſſeſſion, notwithſtanding of any ſeparate right he may 
have in his perſon, which will be reſerved to him to inſiſt upon as ac- 
cords, Stair, 22d November 1677, Stewart contra Duke of Hamil- 
ton. Spotiſwood, (Poſſeſſion) 1591, Harris contra Anderſon. The 
wadſetter muſt alſo redeliver vacua poſſeſio. Stair, 17th February 
1665, Pringle contra Ker. A wadlet-right being compriſed, and 
the compriſer making requiſition of the ſums due upon the wadſet, and 
purſuing the debitor's heir ; the Lords found, That the purſuer ſhould 
put the defender in poſſeſſion before the defender were obliged to pay, 
tho the purſuer was not in poſſeſſion himſelf, yet had done quantum 
In eo erat, by obtaining declarator of extinction of a former compri- 

ſing, ſo that the defender might eaſily recover poſſeſſion. Dirleton, 
gth February 1676, * ůGãa en ( 
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| Tacumbran- A PURCHASER who has tranſacted an incumberance affecting the 
x NS lands, has no action againſt his author bound in warrandice, but for 
tranſacted by the tranſacted ſum. Haddington, 7th February 1610, Lady Baikby 
= Q peace contra Crawford. Durie, 8th March 1632, Ld. Balvie contra Ld. 
tended againſt Luſs. ---- A. purchaſer of lands holding ward, taking the ſeller bound 
the diſponer in abſolute warrandice, and alſo to obtain the ſuperior's conſent, if he 
1 purchaſe the gift of recognition himſelf, he may purſue upon the war- 
cher than to randice, but can only recover what he paid to the ſuperior for it, and 
pay the met his charges. Durie, 1ſt July 1634, Glendinning contra Barnbarroch. 
. — Lands wadſet being evicted by my Lord Errol the ſuperior, for 
not payment of the feu- duty for years before the wadſet; the wadſet- 
ter agreed with, and got a great eaſe from the ſuperior, being his ad- 
vocate; and thereafter purſued a recourſe of warrandice upon the evic- 
tion, claiming 2000 merks as the ſum agreed to be paid to the ſupe- 
rior, and 500 merks for his pains and expences in agreeing with the 
ſuperior. Alledged for the defender, That he could be no further 
liable for eviction, but for the true damage ſuſtained thereby; and had 
the ſuperior confirmed the wadſetter gratis, there could have been no 
ground of eviction. Anſwered, There being no abatement given at 
the agreement, but at the payment, upon perſonal conſideration of ſer- 
vices done to the ſuperior, the defender can have no benefit thereby. 
The Lords found the defender only liable for the ſums truly paid out 
to the ſuperior by the purſuer, and the _— he was at probable 
by his oath. But there being a:part of the compoſition paid to the 
ſuperior, they allowed large expences, and modified 1000 merks in- 
ſtead of 2500. claimed. Harcus, (Warranaice) March 1684, 
Mr. Alexander Birnie contra Fraſer of Techmurie. ---- Found, That 
a wadſetter can purchaſe in no right to compete with the -reverſer's 
right to the lands, upon which his own wadſet is founded; becauſe 
having the reverſer bound in warrandice, he becomes mutually bound 
to do all in his power to prevent incurring the warrandice : And there- 
fore, when he purchaſes in a collateral right to the lands, the law pre- 
ſumes it to be done eo animo to fortify their common title, upon which 
account he has a claim againſt the reverſer for the expence of the pur- 
chaſe, in ſo far as utihter geſtum, in ſaving from eviction. And thus 
wadſetters and fimple purchaſers of lands are upon the ſame footing. 
6th February 1730, Ramſay contra Clapperton. ---- A perſon having 
entered into a minute of fale of lands with the heretor, who had been 
year and day at the horn, and obliged himſelf for the annualrent of the 
price from a term, and thereafter adjudged the lands in _—_— ; 
and for further ſecurity, having taken and declared a gift of the ſel- 
ler's eſcheat affected with a backbond to the exchequer ; the Lords a- 
{cribed his poſſeſſion to the minute of fale, and found him accountable 
for the annualrent of the price to the creditors, after deduction and al- 
lowance to him of the expences of the gift, and the whole preſtations 
contained in his backbond ; in reſpect it was not lawful to take the 
faid gift with any other view than as a ſecurity for his purchaſe. For- 
bes, 7th July 1708, Lord Alexander Hay contra creditors of Spot. 
A wife having diſponed her eftate to her ſecond huſband, upon his 
anting backbond to provide her ta a liferent of the whole, and the 
Children to be procreated betwixt them to the fee of the equal half; 
and he having acquired a former right made by his wile to her firſt 
huſband's father, after that he the ſecond huſband had entered to r. 
5 | | cContinued 
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continued many years in peaceable poſſeſſion by virtue of the diſpoſi- | 


tion to himſelf ; the Lords found, That the ſecond huſband could not 


found upon the ſupervenient right, to exclude the only child of the 
marriage from the benefit of his backbond. Forbes, 24th July 1706, 
Carruthers contra Carruthers. ---- A man having granted double diſ- 
ſitions of the ſame ſubject, one of the diſponees, after having been 


infeft and in poſſeſſion for many years, purchaſed the other diſpoſition 


upon which infeftment had not been expede, and inſiſted againſt the 
diſponer for the price; the Lords conſidered, that purchaſers acqui- 
ring in rights affecting their lands, could not extend them againſt the 
ſeller beyond the price paid; yet in this caſe, the diſpoſition purchaſed 


could not be looked on as an incumberance, ſeeing it c6uld never com- 
pete with the purſuer's right, upon which infeftment was expede ; 
therefore they found the purſuer tanguam quilibet might infiſt upon 


his diſpoſition for the whole legal effects thereof. Fountainhall, 16th 
June 1699, Beton of Tarvet contra Paterſon of Dinmuir, 


By accepting of a gift of baſtardy the donatar becomes liable to the | 


defunct's creditors ſecundum vires; and there is a jus quæſitum there- 
by to the creditors, after which the donatar is not at liberty to purchaſe 
in any ſeparate title to the ſubject to compete with the creditors : And 


therefore a donatar, after decreet was taken againſt him by the credi- 


tors, having ſuſpended upon a gift of the defunct's liferent eſcheat, ta- 
ken by him after the decreet, the reaſon of ſuſpenſion was repelled, 
and the donatar only allowed the expences of the gift of eſcheat. 
 Harcus, [Baftardy) November 1685, Galbraith contra Gib. 


UNTIL all parties mentioned as contracters do ſubſcribe, there i; 
locus pœnitentiæ. See Locus pœnitentiæ. | 


IN a mutual contract both muſt ſtand bound, or neither, See Locus 
pœnitentiæ. | 5 | DE 


Wy he End of the Firſt Volume. 
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